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BAR EVENTS

Judiciary Night
Thursday, Sept. 29 at 6 p.m.
The Larkfield, East Northport
The SCBA’s annual Judiciary

Night, which is always a special
occasion, will be a gala event. We
will be paying special tribute to the
Honorable Randall T. Eng, Presiding
Justice, Appellate Division, Second
Judicial Department. This is an event
not to be missed. Call the Bar Center
for registration.

Halloween Costume Party
Friday, Oct. 28, at 6 p.m.
SCBA Great Hall
The SCBA Charity Foundation

will host the first Halloween
Costume Party Fund-raiser. Wear
your favorite costume and receive a
raffle ticket. The party will include
refreshments, a Chinese auction and
music by Equity. $35.

PRESIDENT’S MESSAGE

The SCBA Presents: “A Stroke of Genius”
____________________
By Sarah Jane LaCova

At dawn on Monday, August 8, I just
knew it would be a gorgeous day for
fishing aboard the Osprey V which
sailed out of Port Jefferson harbor with
our fishing devotees and sunbathers on
the top deck. I wasn’t wrong. Both the
weather and the fish cooperated.
Thank you to TLC Construction and

Barry M. Smolowitz who sponsored
the fishing trip this year. Thank you
also to captain James Peterson and his
crew and to the Road King Band who
entertained the members and guests
while they fished for porgies. Prizes for
the largest fish went to Brian Hickey
and the second largest fish to Candyce
Paparo. Everyone aboard the Osprey
enjoyed the camaraderie and all vowed
to do it all over again next year. Thank
you to Joe LaCova who brought them
breakfast and coffee before the boat
sailed out to catch the fish.
President John Calcagni played golf

with his friends, Howard Baker and
Artie Shulman and our newest SCBA
member Karen Faulkner. Mr. CalcagniMembers of the Suffolk County Bar Association and their family and friends gathered before

enjoying a day of fishing aboard the Osprey V, which sailed out of Port Jefferson harbor.

_______________
By John Calcagni

In an effort to ensure the less fortunate
have fair access to the justice system,
federal, state and local governments, as
well as not-for-profit organizations, such
as state and local bar associations, have
been making a determined effort to pro-
vide meaningful access to the justice sys-
tem to people of low income or modest
means.
For instance, the U.S. Department of

Justice has created an Office forAccess to
Justice whose mission is to assist the jus-
tice system to ensure fair outcomes in civil
and criminal matters irrespective of eco-
nomic status. The NewYork State Courts
Access to Justice Program and the NYS
Bar Association’s President’s Committee

on Access to Justice
have essentially the
same goal.
Here in Suffolk,

through its Pro-Bono
Project and Pro-Bono Foundation, volun-
teer members of our Association have
worked since 1980 to promote access to
justice by partnering with Nassau-Suffolk
Law Services in providing legal services to
indigent individuals in matters involving
bankruptcy, family, housing and other civil
matters.
While assistance to low and moderate

income individuals in civil matters is
accomplished largely through voluntary
efforts and funding provided by both the
government and private sector, the obli-
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New Standards and
Procedures for
Assigned Counsel

(Continued on page 25)
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OF ASSOCIATION MEETINGS AND EVENTS

All meetings are held at the Suffolk County Bar Association
Bar Center, unless otherwise specified. Please be aware that
dates, times and locations may be changed because of con-
ditions beyond our control. Please check the SCBA website
(scba.org) for any changes/additions or deletions which may
occur. For any questions call: 631-234-5511.Calendar

Important Information from the Lawyers Helping Lawyers Committee
ThomasMore Group Twelve-Step Meeting

Every Wednesday at 6 p.m.,
Parish Outreach House, Kings Road - Hauppauge

All who are associated with the legal profession welcome.
LAWYERS COMMITTEE HELP-LINE: 631-697-2499

EMPLOYMENT OPPORTUNITY
Opening for the position of Administrator of the Assigned Counsel

Defender Plan of Suffolk County and NYS Office of Indigent Legal
Services.
There will be a discussion on this employment opportunity, the position

of Administrator of the Assigned Counsel Defender Plan of Suffolk County
– to serve as the public face of ACDP and to provide leadership in local and
state criminal defense networks in legislative, administrative and private
forums, as well as the private bar on Wednesday, Sept. 21, at 5 p.m. at the
bar center. RSVP (631) 647-4843 or admin@suffolk18b.org.

SEPTEMBER 2016
6 Tuesday Appellate Practice Committee, 5:30 p.m., Board

Room.
12 Monday Executive Committee, 5:30 p.m., Board Room.
15 Thursday Traffic, Parking & Violations Agency (TPVA), 5:30

p.m., Board Room.
19 Monday Board of Directors, 5:30 p.m., Board Room.
20 Tuesday Surrogate’s Court, 6:00 p.m., Board Room.
22 Thursday E-Filing Program by Suffolk County Clerk’s Office,

6:00 p.m., Great Hall.
28 Wednesday How to become a Judge and Election Law with Janet

DiFlore, 12 noon, Great Hall.
29 Thursday SCBA’s Annual Judiciary Night, 6:00 p.m., $90 per

person, Larkfield, 507 Larkfield Road, East Northport,
Honored Guest, Hon Randall T. Eng, Presiding
Justice, Supreme Court of the State of New York,
Appellate Division. Second Judicial Department. Call
Bar Center for reservations.

OCTOBER 2016
5 Wednesday Executive Committee, 5:30 p.m., Board Room.

Annual Red Mass, St. Anthony’s High School, 275
Wolf Hill Road, Huntington. Call Bar Center for fur-
ther information.
Appellate Practice, 5:30 p.m., E.B. T. Room.

13 Thursday Surrogate’s Court, 6:00 p.m., Board Room.
24 Monday Board of Directors, 5:30 p.m., Board Room.
28 Friday SCBA’s Charity Foundation hosts its First Annual

Halloween Costume Party Fundraiser, 6:00 p.m.,
Admission is $35, refreshments, Chinese auction and
music by the Band: EQUITY. Wear a costume and
receive a free raffle ticket!
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_________________________
By Jonathan “Jack” Harrington

In December 2008, Siemens AG,
Europe’s largest engineering and elec-
tronics conglomerate, settled Foreign
Corrupt Practices Act (“FCPA”) charges
with the DOJ and SEC for a record-set-
ting $800 million. Aside from the scope
of the violations and the size of the
penalties, the Siemens case was notewor-
thy because it so clearly criticized the
deficiencies in the company’s compli-
ance program. The DOJ charging papers
stated that Siemens merely adopted a
“paper program” largely limited to dis-
tributing anti-corruption policies without
establishing a culture of compliance rein-
forced by adequate training and controls.
The FCPA prohibits U.S. persons,

companies, and issuers from, among
other things, bribing or attempting to
bribe a foreign official to secure an
improper business advantage. As the

DOJ and SEC increasingly
investigate small and medium-
sized companies for potential
FCPA violations, the lessons
learned from the Siemens set-
tlement are as important today
as they were in 2008. Drafting
a comprehensive anti-corrup-
tion policy is of little use if it is
not enforced, if the company’s
compliance personnel are not
empowered, or if no one in the organiza-
tion is trained on how to spot corruption
red flags. Companies (and their
lawyers), particularly those with signifi-
cant international operations or overseas
sales, must ask themselves whether they
too have a “paper” compliance program,
assuming they have an anti-corruption
program at all.
The following approaches, though not

exhaustive, will help ensure that your
anti-corruption compliance program is

on sure footing and mitigate
the damage should your organ-
ization face an FCPA investi-
gation. First, draft an anti-cor-
ruption policy that is tailored
to your company’s risk, geo-
graphic footprint, and other
unique considerations. You
should not pull an FCPA poli-
cy off of a shelf — one size
certainly does not fit all. While

most anti-corruption policies will contain
similar elements, the DOJ and SEC are
more impressed with companies that
take a risk-based approach to compliance
rather than those who simply throw
money at the problem and try to emulate
what they consider to be a best-in-class
compliance program. At the very least,
the policy should emphasize a compa-
ny’s commitment to adhering to both the
spirit and letter of the law, as well as
explain common FCPA pitfalls, such as

travel and entertainment expenses or the
role of consultants and agents.
Drafting a sound anti-corruption poli-

cy is only the beginning. You need to
make sure that employees at all levels are
aware of the policy, and that those who
represent the greatest FCPA risk are reg-
ularly certifying their compliance. Some
companies choose tomake their anti-cor-
ruption policy part of their employee
welcome packet. Be careful, however,
that the policy is not just another docu-
ment that everyone has to read and sign.
Companies should consider having
employees— or at least a subset of high-
risk employees — recertify on an annual
or semi-annual basis that they have
reviewed and understand the policy.
Companies should do the same for any
overseas consultants or agents.
Next, among the criticisms of

Siemen’s compliance efforts was that the

How to Avoid a “Paper” Anti-Corruption Compliance Program
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_____________
By Laura Lane

When did you decide that the law was
for you? My mother was a legal secre-
tary and encouraged me to go to college,
to become a lawyer. I worked as a legal
secretary too when I was in college for
my uncle and cousin, who were
lawyers. My mother told me I could do
whatever I made up my mind to do.

Did that job give you an idea of what
it would be like to be an attorney?
When you are a lawyer you need to
know the business side of how an office
works. Working as a legal secretary
helped me to know this.

You continued to work all through
law school? I came from a working
class family. So I worked two jobs while
in law school after my first year. It was
very, very hard and I was fortunate to
keep up with it. But I also worked very
hard in college and graduated from
Queens College summa cum laude.

Do you believe that what you’ve
experienced has helped you when
dealing with clients? My life experi-
ences have given me an understanding
of what my clients and people in gen-
eral go through in life. In the areas of
law that I work in I am reaching out to
people who are experiencing a difficult
time in their lives.

What was the profession like for
women when you received your J.D.
from St. John’s University in 1978?
They boasted that 25 percent of my
graduating class was female. But for

many years when I would appear in the
courtroom as a lawyer I was asked if I
was the secretary.

Manhattan solo attorney Paul S.
Aufrichtig, who you worked for as a
law clerk while in law school, hired
you immediately once you became an
attorney. Yes and working for him was
a positive experience for the two years
that I was there. Then I decided to have
a family and after having three children
decided to open my own office in
Queens in 1984.

What was it like raising children and
working as an attorney? It wasn’t
easy. I had three children in five years.
People did help me but what I learned
is that you have to be flexible. I worked
morning, noon and night.

How did your children fair? You
know, people criticize mothers who go
to work. My children learned from my
experiences and they appreciated it.
They became strong and adaptable to
different situations.

In 1984 you moved your practice to
Stony Brook and 16 years later was
appointed as a court examiner. I
enjoyed doing that but it was difficult
having my own practice. I did get some
insight into situations that people deal
with every day. I learned from the
experience.

You have lectured extensively at the
Academy. How did you end up doing
so? I was the co-chair of the Elder Law
Committee and was asked to participate

in Lawyer Day. I shared information all
day about the different issues that come
up in the profession. Afterwards I was
asked to join theAcademy as an officer. I
do enjoy being active with the Academy.

Why? When you are a lawyer it is a
lifetime learning experience if you want
to be a good lawyer.You need to always
update what you know, which you can
do at the Academy. I’ve really gotten to
know some great people there and
doing the lectures is a service I can do
for other lawyers — a way to give back.

You served for seven years as the chair
of the Academy’s Curriculum
Committee. I have enjoyed coordinat-
ing, putting the programs together, and
arranging for the speakers. It is important
to know the practitioners in your field to
be able to get the knowledgeable ones.

You did such a great job that the
association created the Eileen Coen
Cacioppo Award for Excellence in
Curriculum Development. You were
the first recipient in June. I think I
got the award because I was the chair
of the committee for so many years. I
didn’t want to accept it. I met Dorothy
chairing the committee and so many
wonderful people. When Dorothy was
there we put on 126 programs a year.

Why do you believe it is important to
join the SCBA? There is a lot of colle-
giality at the SCBA. And being a mem-
ber is just as important if you are a
young lawyer, a solo, experienced or
not. When I first joined I decided I
wasn’t going to go and just sit in the

room and not talk to people. I talked to
people and then joined the committees.

How did you end up joining? I called
the bar and spoke to the executive direc-
tor and asked if they had any programs
for stress for lawyers. She suggested I
come and attend a meeting and I did. The
SCBA is a wonderful resource for attor-
neys in Suffolk County. Being a member,
you are not a little island by yourself.

You have always been very involved
in your community, at churches, the
rotary, Knights of Columbus to
name a few. Why? It’s an opportunity
to give back. Many people have helped
me along the way. Some of these things
are time consuming, but I enjoy them a
lot. If you want to do something you
find the time. Being involved in the
community, I’m able to feel in some
small way like I’m making the world a
better place.

MeetYour SCBA Colleague Eileen Coen Cacioppo, a Stony Brook elder law and trusts and estates attorney,
was a voracious reader as a child. She loved biographies of famous people. They inspired her to do
something to make the world a better place — which she could do as an attorney.

Eileen Coen Cacioppo

Jonathan Harrington

INTERNATIONAL REGULATION AND ENFORCEMENT

(Continued on page 20)
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________________
By Elaine Colavito

SUFFOLK COUNTY SUPREME
COURT

Honorable Paul J. Baisley, Jr.

Motion to file late notice of medical
malpractice; no demonstration of actu-
al prejudice to the defendants.

In Alyssa Bradley, an infant, by her
mother and natural guardian,
Christine Bradley v. Amy Richter,
M.D., Paul Lograno, M.D. and St.
Charles Hospital, Index No.:
64010/2013, decided on August 18,
2015, the court granted the plaintiff’s
motion for an order granting leave to
file a late notice of medical malprac-
tice. In granting the application., the
court noted that although moving
counsel stated that he was delayed in
responding to the defendants’ discov-
ery demands due to a problem commu-
nicating with his client, he established
that the plaintiff is complying with the
defendants’ various demands for dis-
covery, and thus, there had been no
demonstration of actual prejudice to
the defendants.

Motion for default judg-
ment denied; that plaintiff
failed to alleged sufficient
facts to allow the court to
ascertain whether he had a
viable negligence claim.

In Gandolfo Logiudice v.
Sun Dance Plaza, LLC,
Shirley Plaza LLC., Atrium
Plaza LLC., Index No.: 70348/2014,
decided on December 22, 2015, the
court denied the motion by plaintiff for
leave to enter a default judgment on the
issue of liability against the defendants,
Sun Dance Plaza, LLC, and Atrium
Plaza, LLC. Plaintiff commenced the
action to recover damages for personal
injuries he allegedly sustained when he
tripped and fell while walking in a
commercial parking lot. The complaint
alleged that the defendants owned,
operated, maintained, controlled and
managed the premises, and that plain-
tiff fell due to the defective condition of
the parking lot. The complaint further
alleged that the defendants breached a
duty to maintain the parking lot in a
reasonably safe condition, and that they
had notice or created the alleged defec-
tive condition that caused plaintiff’s

accident. The court pointed
out that on a motion for leave
to enter a default judgment
based in a defendant’s failure
to appear or answer the com-
plaint, a plaintiff was required
to submit proof of service of
the summons and complaint,
proof of the facts constituting
the claim against the defen-

dant, and proof of the defendants’
default. In denying the application, the
court found that plaintiff failed to allege
sufficient facts to allow the court to
ascertain whether he had a viable negli-
gence claim against Sun Dance or
Atrium Plaza, as neither the complaint
nor his affidavit in support of the
motion contained an allegation as to
what caused him to fall in the parking
lot. Accordingly, the court denied the
motion.

Motion to sever cause of action
denied; leave to renew upon the com-
pletion of discovery and the filing of
the note of issue.

In Thomas Perrota, C.P. an infant
under 14 years, by his f/n/g Thomas
Perrota, and Thomas Perrota, individu-

ally v. 608698/2015, decided on
January 29, 2016, the court denied the
defendant, Perrota’s cause of action
from those involving the infant plain-
tiff with leave to renew upon the com-
pletion of discovery and the filing of
the note of issue. The court noted that
this was an action to recover damages
for injuries sustained by the plaintiff
Thomas Perrota, when he was alleged-
ly bitten by a dog owned by the defen-
dant on November 24, 2014, and by the
infant plaintiff, when he was allegedly
bitten by a dog owned by the defendant
on July 13, 2015.In rendering its deci-
sion, the court stated that the grant or
denial of a request for severance is a
matter of judicial discretion. However,
severance should be used sparingly. In
addition, the court said that severance
should not be ordered where there are
common factual and legal issues
involved in the claims and the interests
of judicial economy will be served by
having a single trial. Moreover, the
court continued, severance is not called
for where there is the possibility of
inconsistent verdicts in the event that
the actions are tried separately. The
court concluded that it remains to be

BENCH BRIEFS
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Elaine Colavito

________________________
By Hon. Stephen L. Ukeiley

Jury Readback Procedures
This month’s column focuses on

readback requests in criminal cases
during jury deliberation. Criminal
Procedure Law § 310.30 provides that
at any time during its deliberation, the
jury may request “further instruction or
information with respect to” the law,
evidence or any matter germane to the
jury’s consideration.”
Upon receipt of such request, the

court must, on notice to the People and
defense counsel, direct the return of the
jury to the courtroom. Although the
judge and counsel may conduct pre-
liminary off-the-record discussions,
the judge must respond to the jury’s
note on-the-record and provide the
“requested information or instruction
as the court deems proper” (CPL
310.30). Although discretion is afford-
ed, the trial court must generally pro-
vide the information requested in a
“meaningful” manner (see People v.
Taylor, 26 N.Y.3d 217 [2015]; People
v. Lourido, 70 N.Y.2d 428 [1987]).

Notice of the Jury Request
With respect to the notice require-

ment, the Court ofAppeals has held that
the mere disclosure that a note has been
sent or a general description of the
note’s content is insufficient. Rather,
the trial judge must communicate the
specific content of the jury’s inquiry so
that counsel may provide thoughtful

input with regard to the
response (People v. O’Rama,
78 N.Y.2d 270 [1991]). The
Court of Appeals has further
elaborated that in most cases
the notice requirements are
satisfied where the trial court
implements the procedures set
forth in United States v.
Rodner, 639 F.2d 931 [2d Cir.
1981]). Specifically, those
procedures necessitate: the jury’s
request to be submitted in writing; a
reading of the note into the record in the
presence of counsel and the defendant,
without the jury; counsel must be
afforded the opportunity to be heard;
and a re-reading of the jury’s note in the
presence of the jury, counsel and the
defendant, at which time the trial court
must confirm whether the note accu-
rately states the question posed and pro-
vide jurors an opportunity to elaborate
on their request (see United States v.
Williams, 526 Fed. Appx. 29 [2d Cir.
2013] [citing Rodner, supra]).

Meaningful response
The trial court’s refusal to provide

the requested information is not
reversible error per se. Rather, the
standard is whether the defendant was
“seriously prejudiced” by the omis-
sion. For example, in People v.
Blackwood, the Appellate Division,
First Department held that it was a
proper exercise of discretion to only
provide a readback of the select por-

tions of testimony requested
– pertaining to the identifica-
tion of witnesses – because
there was no “serious preju-
dicial” impact upon either the
defendant or verdict (123
A.D.3d 468 [1st Dep’t 2014]).
In that case, the jury did not
specifically request a read-
back of the “full narrative” of
events. Rather, the contro-

versy arose when defense counsel’s
request to have a readback of addition-
al passages of related testimony that
the jury had not requested was denied
(id.). The Appellate Division, in con-
cluding that there was no “serious prej-
udice” to defendant, noted that the jury
did not communicate that the court’s
readback was insufficient (id).
Case law has demonstrated that the

trial court may seek additional infor-
mation before responding. In fact, ask-
ing the jury to “clarify” their request
for particular testimony (see People v.
Peralta, 248 A.D.2d 300 [1st Dep’t
1998]) and their assistance to “refine
its request” (see People v. Hawkins,
173 A.D.2d 358 [1st Dep’t 1991]) have
been held to be proper exercises of dis-
cretion. Of note, in both instances, the
trial court advised the jury that it could
request additional readbacks.
On the other hand, where the trial

court responded to the jury’s request
for a readback of the prosecutor’s sum-
mation without also providing defense
counsel’s closing was reversible error

even where the jury did not request a
readback of the defense’s closing. In
People v. Rivers, convictions for
assault and criminal possession of a
weapon were reversed and vacated
where the one-sided readback “permit-
ted the People an additional opportuni-
ty to present their arguments, and their
view of the evidence, creating the
potential for distracting jurors from
their own recollection of the facts and
from arguments of defense counsel”
(138 A.D.3d 1446 [4th Dep’t 2016]).
It is further improper for the trial

court to paraphrase the jury’s note. In
People v. Guillorly, the judge para-
phrased the jury’s notes, which left no
record that the “specific content” of the
requests had been conveyed to defense
counsel. Although defense counsel did
not object, the Appellate Division, First
Department vacated the multiple felony
convictions after concluding that
“[w]here a trial transcript does not
show compliance with O’Rama’s pro-
cedure as required by law, we cannot
assume that the omission was remedied
at an off-the-record conference that the
transcript does not refer (138 A.D.3d
630 [1st Dep’t 2016] [citing People v.
Walston, 23 N.Y.3d 986 [2014]]).
Finally, the trial court’s failure to

read the note in its entirety, even what
may appear to be unrelated, nonsensi-
cal and disjointed phrases, resulted in a
reversal and the vacating of convictions
on weapons and drug charges. The

INSIDE THE COURTS

(Continued on page 23)

Stephen L. Ukeiley
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______________________
By Ilene Sherwyn Cooper

APPELLATE DIVISION-SEC-
OND DEPARTMENT

Attorney Resignations
The following attorneys, who are in

good standing, with no complaints or
charges pending against them, have
voluntarily resigned from the practice
of law in the State of NewYork:
Richard P. Broder
Max W. Custer, Jr.
Taina E. Edlund
Shane Daniel Fuhrman
Barry Harte Gottfried
Bram William Kranichfeld
James L. LaPann
Steven Paul Lieberman
Alicia Perez, admitted as Alicia
Marie Perez
Eric B. Schoenfeld
Rachael Seevers, admitted as
Rachael E. Seevers
Luanne M. Serafin, admitted as
Luanne Melissa Muller
Ronald A. Siegel
Mark Elliot Sobel
Edward A. Sokoloff
Maria P. Sperando, admitted as
Maria Patricia Sperando

Attorney Reinstatements Granted
The following attorneys have been

reinstated to the roll of attor-
neys and counselors- at- law:
Lawrence D. Moringiello

Attorney Resignations
Granted/Disciplinary
Proceeding Pending
Dawn M. Hughes: By

decision and order of the
court, the respondent was
suspended from the practice of law
based upon a finding of professional
misconduct, and a failure to cooperate
with the lawful demands of the
Grievance Committee. The Grievance
Committee was authorized to institute a
disciplinary proceeding, and the matter
was referred to a special referee. Prior
to the disciplinary hearing, the respon-
dent submitted an affidavit of resigna-
tion. The affidavit acknowledged that
the respondent was subject to an inves-
tigation based upon charges of profes-
sional misconduct in connection with a
real estate transaction, and that the
respondent had failed to cooperate with
the lawful demands of the Grievance
Committee. The respondent stated that
she could not successfully defend her-
self on the merits against charges pred-
icated upon the foregoing. Further, she
stated her resignation was freely and
voluntary rendered, that she was fully
aware of the implications of submitting
her resignation, and that she was sub-

ject to an order directing that
she make restitution and
reimburse the Lawyers’ Fund
for Client Protection. In view
of the foregoing, the respon-
dent’s resignation was accept-
ed and she was disbarred
from the practice of law in the
State of NewYork.

Gerald J. Mondora: By affidavit,
respondent tendered his resignation on
the grounds that he was the subject of an
investigation pending against him by
the Grievance Committee for the Ninth
Judicial District based upon a complaint
of professional misconduct alleging,
inter alia, misuse of funds entrusted to
his charge. He stated that he could not
successfully defend himself on the mer-
its against charges predicated upon the
foregoing. Further, he stated his resig-
nation was freely and voluntary ren-
dered, that he was fully aware of the
implications of submitting his resigna-
tion, and that he was subject to an order
directing that he make restitution and
reimburse the Lawyers’ Fund for Client
Protection. In view of the foregoing, the
respondent’s resignation was accepted
and he was disbarred from the practice
of law in the State of NewYork.

Paul G. Vesnaver: By affidavit,
respondent tendered his resignation on

the grounds that he was the subject of an
investigation pending against him by
the Grievance Committee for the
Second, Eleventh and Thirteenth
Judicial Districts based upon several
complaints of professional misconduct
involving misuse of funds entrusted to
his charge. He stated that he could not
successfully defend himself on the mer-
its against charges predicated upon the
foregoing. Further, he stated his resig-
nation was freely and voluntary ren-
dered, that he was fully aware of the
implications of submitting his resigna-
tion, and that he was subject to an order
directing that he make restitution and
reimburse the Lawyers’ Fund for Client
Protection. In view of the foregoing, the
respondent’s resignation was accepted
and he was disbarred from the practice
of law in the State of NewYork.

Attorneys Censured
William J. Bratton, III, admitted

as William Joseph Bratton: By affir-
mation, on notice to the respondent,
the Grievance Committee advised the
court that the respondent had entered a
plea of guilty in the Village Court of
Elmsford, Westchester County, to driv-
ing, while intoxicated, an unclassified
misdemeanor, and reckless endanger-
ment, a class a misdemeanor. By deci-
sion and order, the Grievance

COURT NOTES

(Continued on page 27)

_______________________________
By Andrew Lieb and Jay P. Sheryll

On June 23, 2016, Governor Andrew
Cuomo signed into law an amendment
to CPLR Rule 3408, which, at new sub-
section (m) thereof, effectively elimi-
nates defaults in foreclosure actions as
currently understood. Interestingly, the
amendment is made to CPLR Rule
3480, which is the CPLR Rule titled
“Mandatory settlement conference in
residential foreclosure actions,” and not

to CPLR Rule 320,
which is the CPLR
Rule titled
“ D e f e n d a n t ’ s
appearance,” or to
CPLR Rule 5015,
which is the CPLR
Rule titled “Relief
from judgment or
order,” or to CPLR §3012(d), which is
the CPLR subsection titled “Extension
of time to appear or plead.” This choice

of placement raises
questions about how
the amendment will
be effective in prac-
tice. Further ques-
tions are raised
because the amend-
ment includes
superfluous lan-

guage in expressly stating that the
“default shall be deemed vacated” while
also referencing the “reasonable

excuse” language from both CPLR Rule
5015 and CPLR §3012(d). Still further,
the new subsection does not eliminate
the need for a defendant to formally
answer, but only extends the time to
answer, which presumptively will
remain a problem for a foreclosure
defendant to accomplish at a later date.
These question marks need to be ironed
out by practitioners and the courts after
new subsection (m)’s effective date of
December 20, 2016.
New subsection (m) to CPLR Rule

3408 states:
A defendant who appears at the set-
tlement conference but who failed
to file a timely answer, pursuant to
rule 320 of the civil practice law
and rules, shall be presumed to
have a reasonable excuse for the
default and shall be permitted to
serve and file an answer, without
any substantive defenses deemed to
have been waived within thirty days
of initial appearance at the settle-
ment conference. The default shall
be deemed vacated upon service
and filing of an answer.
As a result, defendants in foreclo-

sure, as of December 20, 2016, will
no longer need to answer, pursuant to

REAL ESTATE

(Continued on page 21)

Defaults in Foreclosure are a Thing of the Past

Ilene S. Cooper

Andrew Lieb Jay P. Sheryll

Nassau Suffolk Law Services
Committee Inc. (Hempstead, Islandia&
Riverhead, N.Y.) will host its 50th

Anniversary Reception on Wednesday,
October 26, at the elegant, newly reno-
vated Larkfield, in East Northport, from
6 to 10:30 p.m.
This year’s milestone commemora-

tion is themed “Celebrating Our Past,
Inspiring our Future,” and promises to
be a momentous salute to the non-
profit firm’s humble beginnings and
impressive achievements with a view
towards its continued future success

and aspirations. The event will bring
together staff and alumni, the judici-
ary and private bar, and community
agencies, friends and supporters, for a
fun-filled evening of good food, spir-
its, auctions and live music. The
evening’s honorees that will receive
well-deserved congratulations for
their service include: Douglas J.
Good, Esq. Ruskin Moscou
Faltischek. P.C.; Jane Reinhardt, Esq.
Nassau Suffolk Law Services; James
Denson, Paralegal Nassau Suffolk
Law Services; Rudi DeWinter, Esq.

Pro Bono Commitment to Justice
Award; Susan West, Consumer
Advocate, PSEG Long Island, The
Barbara J. Mehrman Commitment to
Justice Award.
All proceeds will benefit the criti-

cal legal programs that Law Services
provides free of charge to low-income
and disabled individuals in the Long
Island community.
Tickets, sponsorships and ad infor-

mation are available by emailing
sjohnson@nsls.legal or online at
www.nslawservices.org.

Promoting Commitment to Justice for 50 Years Nassau
Suffolk Law Services Hosts Anniversary Reception
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SIDNEY SIBEN’S AMONG US

On the Move…
Touro graduate Jeremy M.

Miller has been hired as a
first-year associate at Farrell
Fritz in Uniondale.

Yvonne R. Cort of Melville
has joined Capell Barnette
Matalon & Schoenfield in
Jericho and Manhattan as a partner.

Nicholas R. Ramcharitar, formerly
of Suffolk County Legal Aid Society,
has become an associate at Keegan &
Keegan, Ross & Rosner, LLP,
Patchogue, N.Y.

Stephanie Mathiesen, is now a part-
ner at Zimmer, Mathiesen &Associates
in Commack, N.Y. A graduate of Touro
Law School, Ms. Mathiesen has been
associated with the firm for the past 10
years and has focused solely in the area
of Matrimonial and Family Law.

Announcements,
Achievements, &
Accolades…
Carol L. Schlitt, a Huntington-based

personal injury and malpractice attor-
ney, has been admitted to practice law at
the United States Supreme Court. Ms.
Schlitt and a group of select New York
lawyers appeared before the justices of
the Supreme Court in a formal ceremo-
ny on May 23 at which Chief Justice
John Roberts welcomed them. In a
reception afterwards, Justice Ruth
Bader Ginsberg congratulated Ms.
Schlitt and her fellow attorneys and
spoke of their common NewYork roots.

On September 22, 2016, Lisa Renee
Pomerantz and Dona Rudowicz,
LCSW will speak at a Suffolk Academy
of Law Lunch and Learn Program on
Communicating Effectively with Clients
and Adversaries on Sept. 22.
Additionally, Ms. Pomerantz will be on
the Intellectual Property Panel at the C3
US-ARAB Business Summit at the
Union League Club in NewYork City on
Sept. 22. She will speak at the annual
conference of the Association for
Conflict Resolution in Baltimore on
Neutralizing the Litigator Mentality in
Arbitration and Mediation on Sept. 29.

Robert (Rob) M. Harper, of Farrell
Fritz, has been appointed to the New
York State BarAssociation’s Committee
on Civil Practice Laws and Rules.

Jonathan A. Dachs, of Shayne,
Dachs, Sauer & Dachs, LLP, announces
the publication by LexisNexis (Matthew
Bender) of his new book, “New York
Uninsured and Underinsured Motorist
Law & Practice.” This over 500 page

book, containing over 5,800
citations to pertinent case law,
approximately 600 citations to
the applicable statutes and reg-
ulations, almost 400 citations
to relevant features and pub-
lished articles, more than 70
citations to the governing arbi-
tration rules, and approximate-
ly 65 “Practice Pointers” for

the practitioner, and an appendix of
forms, charts, rules and regulations —
all of which are to be updated annually
— is the most comprehensive, helpful,
and up-to-date guide ever written on this
interesting, yet difficult topic. For more
information on this publication, contact
Mr. Dachs at (516) 747-1100, or
jdachs@shaynedachs.com, or Lexis-
Nexis Customer Support at 800-833-
9844 and/or the LexisNexis store at
www.lexisnexis.com/printcdsc.

Money Magazine recently inter-
viewed Karen Tenenbaum, of the tax
law firm Tenenbaum Law, P.C. on New
York State residency issues. She was
also featured in a recent AAA-CPA
(American Academy of Attorney-
CPAs) newsletter.

Elaine Colavito, an associate with
Sahn Ward Coschignano, PLLC, and a
frequent contributor to this publication,
was re-elected Vice President of the
Nassau County Women’s Bar
Association (NCWBA) at the group’s
Installation Dinner on June 21.As part of
her duties, Ms. Colavito will be respon-
sible for the organization’s programs.

Regina Brandow was asked to pres-
ent at Riverhead Central School
District’s Transition Fair on October 19.

Congratulations…
SCBA past president Ilene Sherwyn

Cooper, a partner at Farrell Fritz, has
been selected by her peers for inclusion
in The Best Lawyers inAmerica© 2017
.
Anthony Curto, Forchelli, Curto,

Deegan, Schwartz, Mineo & Terrana,
was the recipient of the Harry and
Sandy Chapin Arts and Humanitarian
Award at the opening reception of the
Huntington Summer Arts Festival in
late June of this year. Mr. Curto was
recognized for his long-term service to
the Long Island community and his
commitment to the Huntington Arts
Council for more than 40 years.

Jennifer Cona was named one of
the Top Women in Law for 2016 by the
Hofstra University School of Law
Center for Children Families and Law.
Jennifer is an elder law attorney and
managing partner for Genser Dubow
Genser & Cona in Melville.

Jacqueline Siben

(Continued on page 21)
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______________
By Thomas Kwon

Lost in translation: Cultural differ-
ences can lead to interesting situations.
The first time I met my friend Ben’s
mom was one of those situations. I had
a problem. I didn’t know what to call
her. When I visited my Korean
American friends, I could always call
my friends’ moms “ajumma,” which
translates to something like auntie.
This time though, Ben wasn’t Korean
and neither was his mother. I asked
Ben, “Hey, what do I call your mom?”
Ben had a puzzled look on his face
then told me his mom’s name was Jill,
but I could just call her Mrs. Jarre — a
little childhood cultural exchange.
Long Island is becoming increasing-

ly diverse. Therefore, learning about
cultural differences and understanding
the cultural contexts of
diverse clients will become
an increasingly essential
client counseling skill.
Often Language and differing dialects
are a barrier. However, knowledge of
cultural context allows us to better
understand the motivations of our
clients, so that we attorneys can better
address our clients’ needs and con-
cerns. Cultural context also allows us
to maximize the utility of translation
software.
One excellent piece of software is

Google Translate.i Google Translate is
available in two forms, as a web applica-
tion (website) and as a smartphone
application (app).ii While both applica-
tions offer text translation to and from

over 100 languages, the smart-
phone app has a conversation
feature that translates speech
to text in real time. It can listen
for two languages, i.e. English
and Korean, then convert the
speech to translated text in real
time.While the software is fast
and free, Google Translate
cannot provide professional
grade translations. Therefore,
translation software should be used in
conjunction with cultural knowledge to
aid in building rapport with clients. As a
Korean American, my own cultural her-
itage provides an example of how under-
standing of cultural differences can pro-
vide insights that lead to more effective
client interactions.
The Korean culture has a strong

emphasis on group identity and social
harmony. Generally, this
results in people with
strong family ties and a
very deep integration with

the local Korean community through
churches or other social organizations.
Good news spreads quickly and there
is often a sense of communal pride in
accomplishments of individuals; the
admission of a daughter into Harvard is
as much a credit to the family as it is to
her. Friends from Los Angeles have
told me about local Korean newspapers
that publish the names of local Korean
Americans who pass the California Bar
exam as a way of celebrating the aca-
demic achievement as a community.
Korean culture’s strong emphasis on

group identity leads to significant pres-

sure on Korean Americans to
live up to the expectations and
values of the community.
Personal troubles are thought
to reflect poorly on the family,
and larger troubles are thought
to reflect on the community as
a whole. One notable example
is when South Korea felt the
need to apologize for the mere
fact that the Virginia Tech

shooter was an ethnic Korean. The
desire to preserve social order often
manifests itself in a predisposition
towards hiding any kind of trouble, both
personal and communal.
The most common fear I have heard

from Korean American clients, both
young and old, is that other members of
their community will become aware of
their issues and potential social humili-
ation. KoreanAmericans tend to be very
concerned with the need to save face.
The existence of a legal problem often
can result in a loss of face before the
community. They fear that knowledge
of their issues will reflect poorly on not
only themselves, but also their families.
This fear and concern can be so great,
that it can even override a desire to find
a solution to their legal issues.
Culture specific priorities may take

priority in resolving a legal matter. A
Korean American client may enter an
attorney’s office worried about not only
his legal issue, but also how to keep his
standing within his community.
As attorneys we strive to meet the

needs of our clients, but we sometimes
miss the issues that are not purely

legal. For my KoreanAmerican clients,
I have found that stressing the exis-
tence of and thoroughly explaining the
attorney client privilege has provided a
great deal of comfort to my Korean
American clients. It’s something I go
over with all my clients, but knowing
the cultural context that a Korean
American comes with, has lead me to
stress a specific aspect of my role as an
attorney to better serve my clients.
Do not get lost in translation. My cul-

tural heritage has given me an insight on
how to better serve clients who share
my heritage. Learning more about the
cultural context of our clients can help
all attorneys better serve our clients.
Just as an attorney may seek a licensed
attorney within a foreign jurisdiction to
practice in the state, consider seeking
out an attorney or paralegal that is
familiar with the culture, language and
dialects of current and potential clients.
Being informed and ready to serve a
wide selection of clients will surely
prove to be an advantage in an increas-
ingly more diverse America.

Note: Thomas Kwon, is the principal
at The Law Office of Thomas Kwon
PC. He is an active member of the
local Korean-American community,
and he passionately seeks to increase
access to justice for local immigrant
communities.

ihttps://translate.google.com
iihttps://itunes.apple.com/us/app/google-trans-
late/id414706506?mt=8
https://play.google.com/store/apps/details?id=c
om.google.android.apps.translate&hl=en

Culturally Sensitive Client Counseling

_______________
By James Meaney

Abraham Lincoln, while practicing
law in Illinois, was known to store
important legal papers in his top hat,
place it on his head, hop on his horse,
and travel between courts in the state.
With the reams of paper used in a law
practice today, it is unclear how lawyer
Lincoln would fare, given the limita-
tions of even the tallest stovepipe hat.
Luckily for us, there is an alternative,
which, to some, may sound just as
ridiculous: the cloud.
Some of our more Luddite col-

leagues may scoff at the notion that
physical papers can be safely stored in
something as amorphous-sounding as
“the cloud.”i Rest assured,
however, that employing the
practice of storing one’s
files in the cloud will
improve organization, save time, and
increase the security of client’s docu-
ments.

The cloud is not some neb-
ulous . . . floating in the air
above. When a document
goes from being a piece of
paper to being stored in the
cloud, the electronic copy of
it is secured on a physical
computer server maintained
by whatever company pro-
vides the cloud service. The
piece of paper can now be
destroyed, and the copy of it can be
accessed at any time, from various
devices, by signing into the account
with the service provider.
Given the importance of proper

organization to maintaining a success-
ful law practice, the cloud is a helpful

tool in improving our
work as attorneys. Often,
lawyers spend way too
much time looking for a

particular piece of paper in
case files containing thousands of doc-
uments. In some cases, lawyers may

find that the staff had inad-
vertently placed the paper in
a different file. Billing a
client for looking for part of
file, no matter how creatively
phrased, is simply inappro-
priate. Time gets wasted,
money is not earned and frus-
tration soars without proper
organization.
The cloud can become an

integral part of a practice. Although
wasted time, unearned money, and
increased frustration still occurs, it is
no longer due to difficulty finding a
piece of paper. When a document (any
document and every document) is gen-
erated throughout the course of a law
practice or is introduced to the office, it
is electronically scanned and then
uploaded onto the cloud. The service
allows the naming of the document, the
placement into particular case file and
the organization of each file into vari-
ous subfolders. If the paper will be

referred to or used frequently, it can be
placed into the physical “working
copy” case file maintained in tandem
to the electronic file. Otherwise, it can
be shredded. Whenever the document
is needed, it can be accessed from any
device with an internet connection.
The ease of use is matched only by the
comfort of knowing that a document
will never be lost. Moreover, the phys-
ical space saved by not having to store
every piece of paper becomes integral
to a growing practice.
Time saved is money earned. Not

only is there more physical space avail-
able to one’s workspace, but also, and
probably more importantly, more time
can be dedicated to billable hours.
Looking for documents, waiting for a
file to be brought out of storage, getting
angry at staff or one’s self for misplac-
ing a piece of paper . . . these become a
thing of the past. John Q. Client wants
a copy of a document contained in the

The Cloud

Thomas Kwon

James Meaney
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________________
By Cooper J Macco

Technology was forced upon bank-
ruptcy practitioners long before practi-
tioners in State Court. The Federal
Courts use a mandatory electronic filing
system, an electronic calendar for hear-
ings, and require a computerized check-
in for appearances. However, the use of
thesemandated systems do not mean that
all practitioners are versed in particular
programs, which may make their prac-
tice easier, specifically Microsoft Excel.
When a bankruptcy attorney files a

petition under chapter 11 of the
Bankruptcy Code, they become respon-
sible for the debtor-in-possession’s case
administration, a role filled by the
trustee in a chapter 7 case.
Unlike chapter 7 trustees,
who have specialized soft-
ware for case administration,
chapter 11 debtor attorneys are often in
the dark as to the best course of action.
Microsoft Excel provides basic spread-
sheets that are incredibly useful during
the various stages during the representa-
tion of a chapter 11 debtor.

Claims administration
Chapter 11 debtors will make at

least one distribution to its
creditors during the pendency
of their cases. Most cases
require a pro rata distribution
to the debtor’s creditors based
on the net profits and pool of
liabilities. The debtor’s
scheduled creditors, as well
as the filed proofs of claim,
establish a pool of liabilities.
The best way to administer

the claims is to create a number of
spreadsheets within a workbook. Each
spreadsheet should be specifically
devoted to one group of creditors
(administrative expenses, secured
claims, priority unsecured claims, gener-
al unsecured claims, etc;). By grouping

the claims as such, a practi-
tioner can quickly cross-
reference the filed proofs of
claims with the debtor’s

schedules to avoid redundancies and
supersede the relevant amounts. This
also helps the debtor differentiate
between the differing treatment of
amounts in claims filed by secured cred-
itors, taxing authorities, and employees.
Each category can then be subtotaled
within each a spreadsheet to determine a
total liability for the category.

As claims are withdrawn,
settled or subject to a claim
objection, the practitioner can
quickly make changes on the
fly. The subtotal is automati-
cally recalculated, saving the
practitioner from reviewing
their notes and making
numerous changes by hand.
By subtotaling each

spreadsheet representing an
independent category, the practitioner
can quickly ascertain what amounts are
needed upon confirmation, how much
each creditor will receive on a general

unsecured distribution where the plan
is a fixed pro rata distribution, and
how much the debtor will need to gen-
erate in order to consummate the plan.
These calculations can often save sub-
stantial time, which translates to real
dollars, particularly in small business
chapter 11 cases.
After a plan is confirmed and the ini-

tial distribution has been made, the
practitioner can provide a copy of the
final spreadsheet to the debtor so that
the debtor has the amounts and creditor
to whom it can make the remaining

Excel Tips for Chapter 11 Bankruptcy Cases
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The Suf folk Lawyer wishes
to thank Young Lawyers
Special Section Editors Hon.
Andrew G. Tarantino and
Cory Morris for contributing
their time, ef f ort and expertise
to our September issue.

Cooper J Macco
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www.duffybonds.com
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Serving Attorneys since 1975

Complete Bonding Facilities
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__ ____________
By Cory Morris

No longer prohibited from investing
in the legal market as a non-lawyer,
there is a new easy fix — not fee split-
ting but expensive corollaries called
marketing fees. Technology is chang-
ing and society is moving forward
without waiting for new regulation.
From augmented reality video gaming,
Draft Kings, electronic cigarettes and
Uber to internet legal service providers,
such as Avvo and Legalzoom.
Avvo’s attorney rating system is now

coupled with the ability for consumers
to purchase legal services. “Clients
choose a service and an attorney and
make full payment up front through
Avvo’s website. Avvo notifies the attor-
ney, who then contacts the client direct-
ly and completes the service.” While
innovative, industry advances in tech-
nology must comply with
professional regulation just
as the driverless car must
still follow the rules of the
road.
While lawyer financed lawsuitsi is

not contrary to ethical rules governing
lawyers, fee splitting with a non-lawyer
has long been prohibited. Albeit there is
still an ethical bar on solicitation,
recent changes allow non-lawyer
organizations to offer prepaid or group
legal services and solicit persons who
are not known to need legal services.ii

Some express dismay that “non-lawyer
entrepreneurs [are] attempting to make
a profit on the backs of solo and small
firm attorneys seeking work, and a pub-
lic that wants easy answers to legal
issues.”iii It is likely that the general
public cannot readily discern the differ-
ence between internet offered legal
services and the well-known attorney
jingles posted on billboards, radios and
television.
A lawyer may pay a business for

advertising; however, fee splitting with
a non-lawyer clearly violates Rule 5.4,
entitled “Professional Independence of

a Lawyer.” This rule states:
“A lawyer or law firm shall
not share legal fees with a
non-lawyer.” Obviously moti-
vated by the large profits cre-
ated by the legal industry,
non-lawyers are now captur-
ing some of this profit. “Avvo
CEO Britton sees this service
as benefiting both clients and
lawyers . . . For clients, it enables them
to access services at an affordable,
fixed price and to understand exactly
what they are purchasing.” Only time
can tell what the long-term impact of
these monolithic internet legal services
providers will be on the American pub-
lic.

Avvo’s legal marketplace
“One day after the ABA adopted a

hotly contested resolution to guide
states in their regulation of
nontraditional legal service
providers, Avvo rolled out
Avvo Legal Services . . . in

18 of the nation’s most populous
states.” Not a lawyer referral service,
because consumers have the option of
“choosing” a participating lawyer,
Avvo profits by making the connec-
tions. Further, Avvo foists all issues of
competence, conflicts and practicabili-
ty all on the “chos[en]” participating
attorney.
“Launched Feb. 9, Avvo Legal

Services builds on the 2014 introduc-
tion of fixed-fee legal advice by
phone.” Shoppers access a legal menu
and participating lawyers pay the mar-
keting fee in exchange. “Among the
services offered are review of a busi-
ness contract for $199, for which the
attorney pays a $50 marketing fee . . .
uncontested divorce for $995, with a
$200 marketing fee; and family green
card application for $2,995, with a
$400 marketing fee.” So long as the
participating attorney will pay the vig,
the online legal service provider contin-
ues to perpetuate. Attorneys are choos-

ing to work with this system.
Perhaps regulation, if any,
need not extend to the service
itself, but simply clarify the
longstanding regulation of
lawyers — the prohibition to
split fees with non-lawyers
albeit the powdered rouge of
these marketing fees.

Regulating the profession
Recently, the Supreme Court held

that a state may restrict the speech of a
judicial candidate only if the restriction
is narrowly tailored to serve a com-
pelling interest.iv The conduct at issue
in Williams-Yulee v. Florida Bar
(“Yulee“) concerned a Florida state
solicitation ban. The compelling inter-
est behind the ban was to ensure that
judges were fair and impartial arbiters
of the law. Although the ban on attor-
ney advertisement failed years ago, in
2015 a majority of the Supreme Court
held in Yulee that there can be certain
limits on the First Amendment rights of
legal practitioners and that judges are
different from politicians when it
comes to solicitation.
While the American Bar Association

seems intent on moving forward with
this new delivery of legal services
through the Internet,v attorneys and
states, such as South Carolina,vi are
refusing to endorse the exchange of non-
lawyer marketing fees. “Susan Cartier
Liebel, founder and CEO of Solo
Practice University, [feels that [t]he
unearned fees held by Avvo each month
should instead be held in the attorneys’
IOLTA accounts . . . By retaining this
money in its own accounts, Avvo is
diverting Interest that would otherwise
go to fund legal aid.” Ethics opinions are
starting to reiterate the obvious: sharing
fees with non-lawyers violates the ban
for paying for a client referral.
What about New York? “These busi-

nesses claim the Rules of Professional
Conduct do not apply to them because
they are non-lawyer corporations, not

law firms. However, even if they are cor-
rect, New York’s Judiciary Law § 495,
prohibiting non-lawyer corporations
from furnishing legal services, clearly
applies.” Indeed, New York State Bar
president David Miranda says “non-
lawyer ‘legal services’ businesses that
not only demean the profession, but also
diminish the complexity and nuances of
providing competent and effective legal
services and reduce the attorney-client
relationship to an online form that needs
to be completed.” At the time of this
writing, it appears that South Carolina is
the only state to act upon this sentiment.
David Miranda feels that “[a]lthough
these services claim to be innovative,
they subvert the fundamental principles
of our profession.”
New Yorkers must be reminded that

“[t]he Rules of Professional Conduct
are in place not to protect lawyers, but
the public from unscrupulous lawyers
who fail to meet the highest standards
that we expect from officers of the
court and defenders of justice. The
Judiciary Law is in place to prevent
unregulated non-lawyers from preying
on an unknowing public.” Perhaps the
Judiciary Law should prohibit Avvo’s
recent activity? In any case, it appears
necessary that the profession self-regu-
late lawyer participation first as
opposed to rely on business minds that
are not regulated by the Rules of
Professional Conduct.
David Miranda leaves us with the

warning that “[c]hange to our profes-
sion should not come from profit-seek-
ing entrepreneurs unencumbered by
rules of ethical conduct and responsi-
bility. It remains incumbent on us as
attorneys and the organized bar to
remain guided by rules of professional
responsibility to find ethical and
responsible ways to use new technolo-
gies to help attorneys better connect
with and serve their clients.” It appears
that if lawyers wish to retain legitimacy
as a profession, it is vital that lawyers

Internet Advertising: Marketing Killed the Non-Lawyer Bar – on Fee Splitting
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______________________________
By Lisa Renee Pomerantz

The convention-
al wisdom was that
the opportunity to
vent was an advan-
tage of mediation.
However, recent
research has shown
that venting can be
counter-produc-
tive. It stirs up neg-
ative feelings in the
party who is venting, making them less
receptive to information and proposals
from the other side.
Venting can also antagonize and

alienate the other party, making them
less receptive to compromise. On the
other hand, that party may feel that
the venting party is holding them
hostage in the negotiations, and that
they may prefer to capitulate to
unreasonable demands rather than
endure the venting. Finally, venting
can make the mediator’s job more dif-
ficult, as it distracts all participants’
attention from the question of how to
resolve their conflict to the issue of
how to respond to the venting. If
venting is anticipated, the mediator
may discuss the potential adverse
impacts of such behavior in his or her
opening statement.
Nevertheless, when parties are in

conflict, they may have the urge to
vent. They may get some satisfaction
from being heard and understood, even
if venting may make a resolution more
difficult to achieve.
Counsel should discuss the issue of

venting with their client in advance of
any mediation. Ways of expressing
feelings in more neutral and construc-
tive ways should be explored.
Understanding in advance that venting
may be counterproductive may moti-
vate the client to exercise better self-
control. The need to hear out the other
party, even if they are venting, should
also be emphasized. Recognizing and
anticipating the urge to capitulate to a
party who is venting can help a party
resist that urge.
To the extent a client feels the

need to vent, counsel can suggest
that it be done either in private to the
party’s attorney or to the mediator.
A mediator, through what is known
as “coaching in the caucus” can help
the party think through what they
want to communicate to the other
side and how it can be communicat-
ed constructively.
In summary, venting is a fore-

seeable albeit, but not necessarily
productive method of communica-
tion in mediation. By preparing
clients to deal with the urge to vent

and for the possibility of being on
the receiving end of venting, attor-
neys can help prevent venting from
derailing the mediation.

Note: Lisa Renee Pomerantz is a busi-
ness and employment attorney in Suffolk
County, New York. She is a mediator and
arbitrator on the AAA Commercial Panel,
represents clients in settlement discus-

sions, mediations and arbitrations, and
serves on the Advisory Council of the
Commercial Section of theAssociation for
Conflict Resolution. She can be reached
at lisa@lisapom.com or (631) 244-1482.

ADR

To Vent in Mediation or Not to Vent, That is the Question

Lisa Pomerantz



12 THE SUFFOLK LAWYER – SEPTEMBER 2016

______________
By Ellen Krakow

The Suffolk Pro Bono Project is
pleased to honor Thomas Persichilli
once again as its Pro Bono Attorney of
the Month. This is Mr. Persichilli’s
fourth time receiving this honor. He
has been doing pro bono work through
the Project for over 20 years, with most
of the work consisting of Chapter 7
bankruptcies. It is his recent bankrupt-
cy work that has earned him this dis-
tinction once again.
The clients that the Project refers to

Thomas Persichilli are quite fortunate,
given the depth and breadth of his
knowledge acquired during his 33
years of legal practice. For most of
these years, he has operated a solo
general practice in Deer Park. Today,
his practice includes real estate law
(commercial and residential), family
law, collections, and debtor-creditor
work. Mr. Persichilli sits on Nassau
County’s 18b panel and Law Guardian
panel where he represents parents and
children in custody, neglect and family
offense proceedings.
Mr. Persichilli attended Boston

College in 1975. In 1978, he graduated
from NewYork Law School, and imme-

diately began working for
Jericho attorneyMarshall Stein.
The two soon became partners.
Shortly thereafter, Mr.
Persichilli decided to set up his
own practice.
Approximately 20 years

ago that Mr. Persichilli said
“yes” to taking his first Pro
Bono Project case, a Chapter
7 bankruptcy. That led to one more,
then another and in just the past 10
years, he has accepted nearly 60 refer-
rals, making Mr. Perischilli one of the
largest contributors to the Project.
When asked if this substantial

amount of pro bono work interferes
with the rest of his solo practice, he
responded, “No, not at all. I really don’t
find it to be a drag on my practice.”
Moreover, Mr. Persichilli thinks his

pro bono work enhances his practice
by exposing him to factual scenarios
and legal issues that he would not oth-
erwise come across. But what really
motivates Tom Perischilli to do pro
bono work is the satisfaction that
comes from helping those in need. “It
feels good to step in and represent peo-
ple who do not have legal counsel,” he
said. “We’re really helping people.”

Maria Dosso, Nassau
Suffolk Law Services’
Director of Communications
and Volunteer Services, con-
siders Mr. Persichilli to be part
of the bedrock of the Project.
“He’s one of those attorneys
who’s been there for us year
after year,” she said. “He never
declines a referral making it

easier for us meet our goal to provide
access to justice to those less fortunate.”
A resident of Kings Park, Mr.

Persichilli and his wife, Darlene, raised
four children and now have a grand-
child. He is very proud of his children.
The oldest child is a conductor with the
Long Island Railroad, two children are
graphic designers and a fourth is work-
ing toward a degree in nutrition after a
previous career as a video coordinator
for the Cincinnati Reds’ minor league
program. In his free time, Mr.
Persichilli loves to play golf.
The Pro Bono Project is most grate-

ful for Mr. Persichilli’s long-standing
generosity and the skilled advocacy he
has provided to every referred client.
For this reason, it is with great pleasure
that we honor him again as the Pro
Bono Attorney of the Month.

Note: Ellen Krakow, Esq. is the
Suffolk Pro Bono Project Coordinator,
of Nassau Suffolk Law Services.

The Suffolk Pro Bono Project is a joint
effort of Nassau Suffolk Law Services, the
Suffolk County Bar Association and the
Suffolk County Pro Bono Foundation, who,
for many years, have joined resources
toward the goal of providing free legal
assistance to Suffolk County residents who
are dealing with economic hardship.
Nassau Suffolk Law Services is a non-prof-
it civil legal services agency, providing free
legal assistance to Long Islanders, prima-
rily in the areas of benefits advocacy,
homelessness prevention (foreclosure and
eviction defense), access to health care,
and services to special populations such as
domestic violence victims, disabled, and
adult home resident. The provision of free
services is prioritized based on financial
need and funding is often inadequate in
these areas. Furthermore, there is no fund-
ing for the general provision of matrimoni-
al or bankruptcy representation, therefore
the demand for pro bono assistance is the
greatest in these areas.
If you would like to volunteer, please

contact Ellen Krakow, Esq. 631 232-2400 x
3323.

Attorney of the Month – Thomas Persichilli

______________
By Louis Vlahos

Ask any tax practitioner, “Have you
ever advised a client not to do some-
thing, only to discover later that they
did it anyway?” Or, have you ever
reminded a client of the old adage, “If
something sounds too good to be true,
it probably isn’t?” The likely responses
would be “Oh yeah.”
How is it that these clients, who are

intelligent and successful people, when
confronted with a large tax bill, are often
willing to throw caution to the wind? In
part, it may be attributable to the fact that
they are also risk-takers — after all, they
did not grow successful businesses with-
out taking some chances.
On the other hand, there is a difference

between taking a calculated risk and a
foolish gamble, especially where taxes
are involved, as one group of taxpayers
recently learned. Estate of Richard L.
Marshall v. Commissioner of Internal
Revenue, T.C. Memo. 2016- 119.

Large tax bill? No worries
Brothers each owned 50 percent of

Corp, which was taxable as a C corpo-
ration. Corp operated as a construction
contractor. Corp entered into a con-
struction contract for which it bor-
rowed money (the “Project Loan”).
Brothers guaranteed the loan.

A contract dispute arose,
the contract was terminated,
and Corp filed a claim for
equitable adjustment. The
claim was denied, and Corp
appealed (the “Appeal”).
Corp won the Appeal and

received a $40.8 million liti-
gation award which represent-
ed contract damages and
interest, all of which Corp received dur-
ing its FYE March 31, 2003 (the “FY”).
Following receipt of the litigation

award, Corp made estimated tax pay-
ments to the state, and to the IRS.
In anticipation of Corp’s receipt of the

litigation award, Brothers asked Big-4
CPA to find out what tax liability Corp
and Brothers would incur, and whether
there were any strategies that could help
them shelter some of the income.
Brothers were eventually introduced to

Buyer, a company that represented itself
as specializing in “structuring transactions
to solve specific corporate tax problems.”
Buyer was interested in purchasing

Corp’s stock, but Brothers informed
Buyer that they wanted to keep Corp’s
land, its interest in Condo LLC, and
Corp’s machinery and equipment –
basically, Corp’s operating assets.
Buyer sent Brothers a letter of intent

(the “LOI”) to purchase their Corp stock
(the “Transaction”). At the time that

Brothers received the LOI,
Corp’s assets consisted of: (i)
land, improvements, machinery,
and equipment; (ii) an interest in
Condo LLC; (iii) $34.5 million
in cash; (iv) projected future lit-
igation proceeds; and (vi) pre-
paid taxes. Corp’s liabilities
consisted of: (i) the Project
Loan; and (ii) income taxes due

on the litigation award from theAppeal.
The LOI reflected that the purchase

price for the Corp stock was to be calcu-
lated based upon the discounted value for
Corp’s prepaid taxes, plus 100 percent of
Corp’s cash at closing, plus a premium
(based upon a percentage of Corp’s tax
liability) over Corp’s net asset value. The
letter reflected that a portion of the pur-
chase price would consist of a promis-
sory note “secured by tax refunds” that
would be generated by losses to be real-
ized by Corp after the closing.
The purchase price for the Corp

stock was calculated at $24.2 million,
an amount greater than Corp’s net
asset value.
Buyer proposed to use Corp’s own

cash to pay the purchase price for the
Corp stock.

The advisers speak
Brothers engaged Big-4 and Law

Firm to advise them in connection with

the LOI.
Law Firm was concerned that Corp

could be pulled into bankruptcy if
Buyer used Corp’s cash to pay the pur-
chase price to Brothers. Law Firm told
Brothers that “there is the possibility
that the proposed stock sale can be
attacked as a fraudulent transaction.”
Law Firm also considered the risk of

transferee liability and communicated
to Brothers that if Buyer took steps to
render Corp unable to pay its tax lia-
bility at the time of the redemption and
the stock sale, “there could be a basis
for the IRS to seek to impose transfer-
ee liability on the selling shareholders”
with respect to the stock sale.
After conducting an analysis of the

stock sale proposed by the LOI, Big-4
became concerned about Buyer’s plan
to offset Corp’s income with its losses
because it was similar to a “listed
transaction.”
Big-4 spoke with Brothers about its

concerns regarding the proposed stock
sale, and the chances that the IRS
could challenge the Transaction. It told
them that the proposed stock sale was
similar to a “listed transaction,” and
tried to discourage Brothers from
entering into the proposed stock sale.
Big-4 informed Brothers that it

could not assist them in their negotia-

TAX

PRO BONO

(Continued on page 24)

Pigs Get Fat, Hogs Get Slaughtered. Nothing Ventured, . . .?

Thomas Persichilli

Louis Vlahos
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____________________
By Christopher M. Glass

The federal Health Information
Technology for Economic and
Clinical Health Act (the HI-TECH
Act) was passed in 2009 to promote
the adoption of electronic medical
records. The act encompasses many
subjects, but some of its provisions
can be used to substantially reduce the
cost of obtaining electronic copies of
medical records. The act applies to
any medical provider who maintains
electronic medical records, and
requires that a digital copy of the
records be supplied at cost upon
request.i In practice, this results in a
significant reduction in the cost of
purchasing medical records.
Under the HI-TECHAct, an individ-

ual patient may request the digital
record. In addition, any other person
who has authority to act for the patient
“under applicable law” can make the
request.ii Although this language sug-
gests the patient’s attorney should be
able to send the request for electronic
records as the patient’s “authorized
representative,” that would be wrong.
The agency which enforces the HI-

TECHAct, the federal Office
of Civil Rights (OCR), has
consistently taken the posi-
tion that the act will only
apply if the request for med-
ical records is in writing,
signed by the individual, and
is authored by the individual;
i.e. — the patient (or author-
ized estate representative).
The OCR takes the position
those third-party requests for medical
records (i.e. — attorney requests) are
governed by state laws, which vary
from state to state.iii In New York, the
state law is Public Health Law Section
18, which provides that the fees shall
be cost-based, but in no event in excess
of $0.75 a page.
To invoke the act, therefore, the

medical record request must be in writ-
ing signed by the patient.
The attorney can prepare the med-

ical record request for the client’s sig-
nature. The letter from the patient
requesting the medical records can be
forwarded to the health care provider
from the attorney’s office, again, as
long as the request is in a writing
signed by the patient. The regulations

provide that the client (the
individual) can require that
the medical records be mailed
to a third party designated by
the patient (i.e. — the attor-
ney’s office).iv It is also
important to note that a
HIPAA authorization is not
required as part of a HI-
TECH Act request for elec-
tronic records.v

Upon receipt of a request for elec-
tronic records under the HI-TECHAct,
the health care provider must act on the
patient’s request no later than 30 days
from receipt.vi Recall, that under the
NewYork’s Public Health Law Section
18, the time limit to produce the
records is a “reasonable” time. If the
provider cannot comply within 30
days, he/she can extend the time by a
one- time extension of an additional 30
days, but must provide a written expla-
nation for the delay.vii Although a med-
ical provider may insist on payment of
a copying fee, the records must be sent
within the allotted timeframe, regard-
less of whether payment has been
made in full.viii

While there is no private right of

action under the HI-TECH Act, the
OCR can investigate complaints and
levy fines for violations. Generally
speaking, no penalties will be
imposed if the failure to comply is
corrected within 30 days after the
medical provider knew that the failure
to comply occurred. The Office of
Civil Rights may provide “technical
assistance” to the provider during this
30-day period to resolve the dispute
without penalty.ix Translated roughly,
that means that the OCR can contact
the provider and work out a resolu-
tion. If your client’s request for med-
ical records is made consistent with
the parameters discussed above, and
you nonetheless receive a bill from
the hospital or the copying company
for $0.75 a page, your recourse is to
make a complaint to the Office of
Civil Rights. The process is relatively
painless and can be done online in a
few minutes time at the OCR web-
site.x OCR normally will only accept
complaints that are filed within 180
days of when you knew, or should
have known, that the alleged violation
of the statute occurred.

PERSONAL INJURY

(Continued on page 24)

Winning the Battle Over Medical Record Copying Costs: The Federal HI-TECHAct

Christopher Glass
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_______________
By Vesselin Mitev

Trial on all issues, including cus-
tody, is days away. You open up the
mailbox and waiting for you is a mani-
la envelope from your adversary (too
thin to be belated discovery but too
thick to be a settlement offer). Rolling
your eyes, and gently cursing under
your breath, you open up the package
and see you have been served with a
motion in limine to preclude certain
evidence and testimony, specifically
relating to the issue of whether or not
an “indicated” report made during the
course of the proceedings to the state
central register for child abuse and
maltreatment (SCR) should be admis-
sible as evidence in the custody portion
of the case.
An “indicated” report means that

there is some credible evidence that a
report of child abuse/maltreatment is
true. Indicated reports are kept at SCR
until the youngest child named in said
report is 28 years old, and some
employers, e.g., child care providers,
welfare agencies, schools, may and
often are notified of the reports.
“Unfounded” — no believable evi-
dence of truth — reports are still kept
at the SCR but are sealed and
expunged within 10 years after the
case was opened.
The internal mechanisms of the

SCR involve administrative proce-
dures for changing an “indicated” or
“substantiated” report to “unfound-
ed,” which for all intents and purpos-
es culminate with an administrative
hearing (assuming the initial request
to amend/expunge is denied) and then
an Article 78 proceeding in State

Supreme Court following an
unsuccessful hearing. In
short, it can be many
months before an “indicat-
ed” report winds its way
through the system and ends
up, potentially, unfounded.
Your adversary, via her

motion, presents a com-
pelling case: her client has
been indicated; denies all the claims
in the indicated report; has not yet
exhausted her administrative reme-
dies and, although the administra-
tive hearing was not in her favor, has
timely commenced an Article 78
review of the decision, which has
not yet been determined. Thus, she
argues, her client would be unduly,
irreparably prejudiced, if the SCR
report and the underlying file are
admitted into evidence at the cus-
tody hearing, since her client has,
potentially, a chance to clear her
name at the end of all of this.
Compelling as the case may be, the

law holds otherwise. First, Domestic
Relations Law 240 (a-1)(1) provides
that prior to issuing any “permanent
or initial temporary order of custody
or visitation,” the court “shall conduct
a review of the decisions and reports”
made in “related decisions in court
proceedings initiated pursuant to arti-
cle ten of the family court act” (3(i))
and (3(ii)): “reports of the statewide
computerized registry” regarding
orders of protection; the sex offender
registry; and, under DRL 240 (1-a), “a
report made to the statewide central
register of child abuse and maltreat-
ment … or a portion thereof, which is
otherwise admissible as a business

record … shall not be admis-
sible in evidence … unless
an investigation of such
report … has determined
that there is some credible
evidence of the alleged
abuse or maltreatment and
that the subject of the report
has been notified that the
report is indicated ... If such

a report, or portion thereof, is admis-
sible in evidence but is uncorroborat-
ed, it shall not be sufficient to make a
fact finding of abuse or maltreatment
in such proceeding. Any other evi-
dence tending to support the reliabili-
ty of such report shall be sufficient
corroboration.”
In other words, prior to issuing a

custody order, the legislative schema
requires the custody court to review
all applicable reports and orders,
including an indicated child
abuse/maltreatment report, which is
properly admissible under the busi-
ness records exception to the hearsay
rule, codified under CPLR 4518, so
long as the report is a) indicated and
b) the subject of the report has been
notified of said indication.
Falling squarely in the category of

“careful what you wish for,” the sub-
ject of the report seeking expunge-
ment could end up with some of the
findings of the report deleted, but not
the ultimate conclusion. In that case,
the deleted findings would be inad-
missible but the intact findings would
be properly admitted. Conversely,
should there be new findings, these
additional and possibly unfavorable
findings will be added to the report
and would be properly admissible at

trial, subject to the proper authentica-
tion required by CPLR 4518.
There is no articulable statutory

authority for the “sufficient corrobo-
ration” prong of the statute, but the
general consensus is that it stands to
guard against the relatively low evi-
dentiary threshold of what is essen-
tially self-corroboration, where, for
example the generator of the report
is one of the parties to the matrimo-
nial action. In such a case, even if
the party is the sole source of the
report, sufficient corroboration
would be established via said party’s
testimony as to the events leading up
to the making of the report, as long
as said testimony is credible (despite
the argument to the contrary) since
the corroboration element goes to
the reliability of the report, which is
indivisible from the credibility of the
source in a single-source report.
Thus, while a clever opening move

at first blush, the in limine motion
should be properly denied. There is
no statutory authority preventing an
indicated report and attendant case
file from going into evidence at a
custody hearing; in fact, the statutory
explicitly contemplates their consid-
eration by the court prior to making a
custody determination.

Note: Vesselin Mitev is a partner
at Ray, Mitev & Associates, a New
York litigation boutique with offices
in Manhattan and on Long Island.
His practice is 100 percent devoted
to litigation, including trial, of all
matters including criminal, matri-
monial/family law, Article 78 pro-
ceedings and appeals.
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Missed a Program? Online,
On-demand and Recorded
CLE Programs

In addition to our live pro-
grams, the Academy also offers
live webcasts of many of our pro-
grams, as well as a full array of
online, on-demand CLE pro-
grams and CLE programming
available on DVD or CD. These
additional formats allow attor-
neys to take advantage of the
learning opportunities and CLE
credits available from the com-
fort of their home or office (or
even on the road!).

To view the online, on demand
programs available, go to scba.org,
click on MCLE and then Online
video replays and live webcasts to
search for the programs. If you
prefer to purchase a CD or DVD of
one of our programs, you can go to
scba.org, click on MCLE and then
DVDs and CDs of prior programs
to access our recorded program
library.

Want to learn about upcoming
programs?

If you’re missing Academy pro-
grams, perhaps it’s because you’re

not receiving our email blasts! The
Academy has “gone green,” and is
no longer sending out paper flyers
for our programs. Instead, you can
find information on upcoming
Academy programs by reading the
Suffolk Lawyer, by looking at our
Academy calendar at scba.org, or by
receiving our email blasts. Blasts are
usually sent twice a week and
include links to view the electronic
flyers and to register for our pro-
grams. If you’re not receiving our
email blasts, please email
jane@scba.org and let us know you
want to be added to our Academy
email list.

Academy Notes
On behalf of our Officers,

Directors and members, I have the
distinct pleasure of welcoming
Harry Ballan who will take up the
reins as Dean of Touro College
and Touro Law Center. We look
forward to a great working rela-
tionship with Dean Ballan and we
wish Patricia Salkin who will go
on to the next chapter in her legal
journey as Provost for Graduate
and Professional Studies. We
here in the Long Island legal com-
munity wish them both continued
success.

John R. Calcagni
SCBA President

Welcome New
Touro Dean
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________________
By David Sperling

A new regulation will help tens of
thousands of undocumented immi-
grants to get their Green Cards.
The rule, which takes effect on

Aug. 29, expands eligibility for the
I-601A “provisional waiver” to
include family members of U.S.
Citizens and Legal Permanent
Residents (LPRs). This regulation is
not a law, nor is it an “Executive
Action” that depends on who occu-
pies the White House. The U.S.
Immigration and Citizenship
Services first proposed the rule last
year.
Thanks to this waiver, certain

beneficiaries of Citizens and LPRs
will be able to obtain their Green
Card after a brief trip to their home
country for consular processing
after their “priority date” becomes
current.
The categories most likely to ben-

efit from this new rule are spouses
of LPRs. Other beneficiaries
include children of LPRs and adult
children of U.S. Citizens.

This new rule, which was
issued by USCIS, expands
on a 2013 program that has
helped undocumented
spouses of U.S. Citizens
and other “Immediate
Relatives” obtain their
Green Cards through con-
sular processing quickly
without risking being
stranded in their home
countries. A key element of the
expanded waiver requires proof that
the U.S. Citizen or LPR petitioner
would suffer “extreme hardship” in
case of separation from the benefici-
ary.
That may be difficult to prove for

some relationships. For example, an
adult son who does not live with a
U.S. citizen or LPR parent who may
not be able to prove “extreme hard-
ship” to the petitioner. Easiest cases
would involve spouses of LPRs with
minor children.
Furthermore, the beneficiary must

have an approved I-130 Petition for
Alien Relative that has a current
“priority date.” Immediate Relatives

— spouses of U.S.
Citizens, minor children of
U.S. Citizens and parents
of adult U.S. Citizens —
are not subject to a waiting
list. However, all other cat-
egories are placed on wait-
ing list.
For spouses of LPRs of

all Latin American coun-
tries except Mexico, the

current priority date for August is
Nov. 14, 2014, meaning that the
State Department is now processing
cases that were filed before that
date. Adult children of U.S. Citizens
born in Mexico have a current prior-
ity date of May 22, 2009.
The waiver is necessary because

immigration law contains a 3- and
10-year bar for what is called
unlawful presence. If an immigrant
enters illegally (or overstays a visa)
for more than one year, he or she
faces a “10-year bar” if they leave
the United States for any reason,
including consular
processing. There are many tragic
stories of undocumented immi-

grants that return to their home
country, unaware of the 10-year bar,
and who may be stranded for many
years.
With the approval of a provision-

al waiver, however, the family mem-
bers are basically pre-approved,
meaning that in most cases they
need only to spend four to six weeks
in their home country for finger-
prints, a medical evaluation and
interview at the U.S. Embassy.
However, a family member

should never depart for consular
processing without having a rep-
utable attorney give them the green
light. Certain cases raise red flags,
especially a criminal record in the
United States or home country, tat-
toos, especially associated with
gangs, and previous contact with the
U.S. Embassy including visa
denials.

Note: David Sperling is an immi-
gration lawyer with offices in
Central Islip, Huntington Station,
Hempstead and Riverhead. He can
be contacted at (631) 232-9555

IMMIGRATION

Expanded Waiver Opens Door to Green Card

David Sperling
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_________________
By George Pammer

And so it begins! Every August in
Suffolk County begins a new year at
Touro Law School and this year is not
without its changes. In my May 2016
article in the Suffolk Lawyer (Vol. 31
No. 10), I highlighted the change at the
top at Touro, with the departure of
Dean Patricia Salkin as she takes the
position of Provost of Touro College.
Harry Ballan has taken the position of
Dean of Touro Law School.
Dean Ballan brings with him a strong

legal background that is steeped in a
varied and diverse background with a
passion for the arts3. Mr. Ballan joined
Davis Polk & Wardwell’s Tax
Department in 1993 and became a part-
ner in 1999. His educational back-
ground includes graduating fromYale in
1981 and receiving his Ph.D. fromYale
Graduate School of Arts and Sciences.
He went on to receive his J.D. from
Columbia Law School, where he was an
editor of the law review.
In an article for Davis Polk, Dean

Ballan looks forward to taking on the
new challenges of Dean at Touro Law
School2.
“For most of my professional
career, Davis Polk has been my
second home,” Ballan said. “I have
so many good memories of my col-
leagues and the important work for
my clients, and I will miss all of
them very much. But I am so excit-
ed about the opportunity to lead
Touro Law Center and to continue
the law school’s commitment to
serving the underserved and to
supporting the public interest —
for example, by ensuring veterans’
rights.”
Of course, this was not the only

change at Touro, as several
administration and faculty
members have retired. Ken
Rosenblum retired in June
2016 after 25 years at the
school. Rosenblum, a for-
mer U.S. Army JAG officer
who served a tour in
Vietnam, revived the
Veteran’s Clinic in 2013 and
essentially was responsible for all
building services as well as compil-
ing the weekly Touro Times for stu-
dents and faculty. Dean Rosenblum
was an integral part of school life at
Touro and will certainly be missed.
Associate Professor of Law and

Director of the Family Law Clinic,
Lewis Silverman, has also retired. He
began his career at Touro Law in 1995
serving the Touro community for 21
years. He served from 1976-1985 as
an Assistant Suffolk County Attorney
assigned to the Family Court Bureau,
including Unit Head of the Child
Abuse/Neglect Unit and Deputy
Bureau Chief of the Family Court
Bureau. From 1985 until joining the
Law Center in 1995, he was a Hearing
Examiner in Suffolk County Family
Court where he presided at hearings to
determine child support and spousal
support obligations. He served as
President of the New York State
Hearing Examiners Association from
1988 to 1995 and had numerous deci-
sions published by the New York Law
Journal. He has also served as chair of
the New York State Bar Association’s
Committee on Social Services, as an
officer of the Suffolk Academy of Law,
and the first chair of the Suffolk
County Bar Association’s Family
Court Committee,
April Schwartz, associate Dean,

Associate Professor of Law
teaching Advanced Legal
Research and Director of the
Gould Law Library, has also
just retired. Professor
Schwartz previously served
as Associate Director at the
University of Minnesota Law
Library. She is also the editor
of the irregularly published

United States Tribal Courts Directory,
now in its 3rd Ed., 2009.
Professor Deborah Post, has also just

retired. The former Dean of Academic
Studies, she came to Touro Law Center
in 1987. She has been a visiting pro-
fessor at Syracuse Law School, DePaul
Law School, and State University of
New Jersey Rutgers School of Law
Newark. She also has taught as an
adjunct at Hofstra Law School, UMass
Dartmouth and St. Johns University
School of Law. Professor Post has
written for and about legal education.
Among her most notable publications
is a book on legal education,
Cultivating Intelligence: Power, Law
and the Politics of Teaching.3

The biggest changes occurring at
Touro is the new incoming class and
the class that just completed the first
administration of the new bar exam in

New York, known as the Uniform Bar
Exam. Many friends and colleagues
have left awaiting their bar results and
are ready to move forward in their
next steps to becoming attorneys
while a whole new crop of students
prepare to embark on their journey in
achieving the same. Best wishes to all
those who have come before us,
showing us the way, and good luck to
all those coming after us. Always
remember hard work and preparations
is the enemy of fear.

Note: George Pammer is a 4th year
law student at Touro Law School grad-
uating in December 2016. George is a
part-time evening student and the past
President of the Student Bar
Association, maintaining a consultant
position to the incoming President. He
has also held the position of Vice-
President in the SBA as well as the
same position in the Suffolk County
Bar Association – Student Committee,
where he was one of the founding
members.

1 https://vlany.org/harry-ballan-esq/
2 https://www.davispolk.com/news/harry-bal-
lan-named-dean-touro-law-center/
3 Information on retirees: http://www.touro-
law.edu/

FUTURE LAWYER’S FORUM

New Year New Challenges

________________
By Craig D. Robins

Conventional wisdom would lead
one to believe that a consumer debtor
who moved out of his house prior to
filing for Chapter 7 relief is not enti-
tled to utilize the homestead exemp-
tion to protect his interest in the
house.
Yet, as we will see in a recent case

in our district in which the debtor was
ousted from his home, there can be
exceptions.
Generally, in order to utilize the

homestead exemption, a debtor must
not only own his home, but he must
also occupy it as his principal resi-
dence at the time he files the bank-
ruptcy case.

A debtor in a recent case,
however, representing him-
self pro se, sought to protect
his interest in a marital
home, despite not currently
living there. The debtor and
his spouse purchased their
Huntington home in 2012,
and moved in, in February
2013. However, marital
strife ensued, resulting in a
hotly contested matrimonial proceed-
ing in Suffolk County Supreme Court.
The matrimonial judge issued an

order in December 2014 barring the
debtor from entering the home.
Consequently, the debtor was prohib-
ited from residing at the property at
the time he filed his bankruptcy peti-

tion four months later. The
debtor indicated that his
interest in the house was
worth $148,500.
Although the debtor

sought to protect this interest
by claiming a homestead
exemption pursuant to CPLR
§ 5206, the trustee, Richard
J. McCord, filed an objec-
tion, arguing that the debtor

did not live in the home at the time the
petition was filed, and that other evi-
dence indicated that this property was
not the debtor’s principal residence.
The trustee contended that the address
the debtor used on his bankruptcy peti-
tion, driver’s license, voter registration,
and tax returns all showed a different

address for another property the debtor
owned in Brooklyn, and not the
Huntington address for the property
the debtor was seeking to exempt.
Judge Carla E. Craig, sitting in the

Brooklyn Bankruptcy Court here in
the Eastern District of NewYork, held
that the debtor was indeed entitled to
exempt his interest in the home,
despite the fact that he was not living
there. In re Brian H. Denker-Youngs
(Bankr. E.D.N.Y., No. 15-41069-cec,
June 2, 2016).
She denied the trustee’s motion,

stating that the debtor intended to
occupy the Huntington property as his
principal residence at the time of the
bankruptcy filing, and vacated the

CONSUMER BANKRUPTCY

(Continued on page 22)

Debtor Can Protect Home He Was Ousted From

George Pammer

Craig Robins
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bers that belong to the Suffolk County Bar Association. Why not get involved? For
additional information please contact Editor-in-Chief Laura Lane at
scbanews@optonline.net or call (516)376-2108. Look forward to hearing from you!
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________________
By Daniel Lebovic

In an early scene from My Cousin
Vinny, Judge Haller (played by a terrif-
ically droll Fred Gwynne, of The
Munsters fame) has just about had it.
Haller is presiding over the arraign-
ment of attorney Vinny Gambini’s
clients, and Gambini is bloviating
without end about their innocence. As
those familiar with criminal defense
litigation know, an arraignment hear-
ing serves but two functions: to allow a
defendant to enter a plea, and to fix the
amount of bail. As such, Vinny’s
monologue is not only unnecessary; it
is pointless. Judge Haller, of course
knows this, and finally interruptsVinny
to admonish him accordingly:
“Mr. Gambini, the next words out
of your mouth better be ‘guilty’ or
‘not guilty.’ I don’t want to hear
commentary, argument, or opin-
ion. I don’t want to hear any facts
or evidence. If I hear anything
other than ‘guilty’ or ‘not guilty,’
you’ll be in contempt. I don’t even

want to hear you clear your
throat to speak. Now, how
do your clients plead?”
Vinny, of course, (spoiler

alert!) casually disregards the
judge’s instructions, and
bleats, “I think … I get …
the point!” instead of proffer-
ing the ordered response, thus
landing Vinny in contempt.
While the movie depiction of
the attorney as a lovable motor-mouth
provides some good laughs, in the real
world of lawyering, the use of jargon
that serves no purpose but to in effect
serve as the lawyer’s clearing of the
throat — in other words, the use of
“throat-clearing” phrases — can
diminish and sometimes even bury
whatever point an attorney is trying to
make alongside the jargon. To avoid
written “throat-clearing,” consider
purging your writing of the following
unnecessary language and phrases:
• Phrases intended to highlight a
point that is already obvious on its
face.

Example: “A key aspect of
this case, which must not be
overlooked, is that the plain-
tiff herself acted negligently.”
The prefatory language — all
of the words that precede the
word “plaintiff” — serves to
bludgeon home a point that is
about to be made in four sim-
ple words. Since contributo-
ry or comparative negligence

are basic, well-known affirmative
defenses to a negligence action, the
description of them as “key” and not
to be overlooked” gilds the prover-
bial lily and unsubtly patronizes the
reader’s intelligence.

• Phrases that provide unnecessary
factual exposition.
Example: “The petitioner contends
in this court that…”
Phrases like this serves but one use-
ful purpose: they allow the writer to
avail himself or herself of the rele-
vant maximum word count. One
need merely consider the audience
that must read the phrase to see why

it should be avoided: In what other
court might the audience think the
petitioner is making the contention?

• Phrases that diminish the strength of
a comparison.
Example: “Unlike the plaintiff in
Halden, it is clear that Jones did not
possess the property continuously
for the statutory period.”
The use of the phrase “it is clear”
dissipates the force of the conclusion
the writer subsequently makes about
adverse possession. Moreover, the
phrase implores the reader to draw a
conclusion that the reader should
already be capable of drawing.

• “Legalese” phrases that needlessly
delay a conclusion.
Example: “It is respectfully submit-
ted that defendant’s argument is
without merit.”
Where to start with this throat-clear-
er? The noun, “it,” serves no func-
tional purpose in the phrase, other
than to alert the reader that the writer
respects the tribunal — a view which

LEGAL WRITING

(Continued on page 23)

“I Don’t Even Want To Hear You Clear Your Throat”
Five Writing Tips from My Cousin Vinny
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______________________
By Ilene Sherwyn Cooper

Releases

Before the court in In re Bronner
were proceedings for a compulsory
accounting with respect to four trusts.
The trustee opposed three of the peti-
tions on the grounds that the petitioner
had waived her right to an accounting
by executing releases. With respect to
the fourth petition, the trustee alleged
that the petitioner was not a beneficiary
of the subject trust, and thus lacked
standing to seek an accounting. The
petitioner moved for summary judg-
ment in connection with the three trusts
of which she concededly was a benefi-
ciary, alleging that the releases were not
fairly obtained from her, due to alleged-
ly inadequate disclosure and an expla-
nation of the transaction by the trustee.
Additionally, the petitioner claimed
that the releases were fraudulent.
The trustee opposed the petitioner’s

motion, and cross-moved for partial
summary judgment seeking dismissal
of the petitioner’s fraud claims.
The court observed that because a

transaction between a trustee seeking a
release from a beneficiary is, essential-
ly, self-dealing, the law requires that
there be proof of full disclosure by the
trustee of the facts of the situation and
the legal rights of the beneficiary, as
well as adequate consideration paid.
Moreover, the court noted that the
mere absence of misrepresentation,
fraud, or undue influence in the pro-
curement of a release would not insu-
late the instrument from subsequent
attack by the beneficiaries. Rather, the
fiduciary must affirmatively demon-
strate that the beneficiaries were made
aware of the nature and legal effect of

the transaction in all of its
particulars. Within this con-
text, based on the allegations
of the petitioner, and the lack
of documentary evidence to
the contrary, the court found
that the petitioner had made a
prima facie case that the
releases in issue were not
obtained fairly, and thus did
not necessarily foreclose her
right to accountings.
In an attempt to resist summary

judgment, the trustee alleged that
although an informal account was not
provided to the petitioner at the time
the releases were executed, adequate
and full disclosure was made to her by
her husband and a trusted friend, who
was the asset manager for the real
property interests held by the trusts.
Additionally, documentary evidence
submitted by the trustee suggested that
the petitioner was intimately aware of
the trust assets, and the transactions
underlying the releases involving the
trustee’s decision to terminate the
trusts and transfer the assets contained
therein to a new trust for her benefit.
Based on the foregoing, the court

concluded that the trustee’s evidence
was sufficient to raise genuine questions
of fact as to what was known or dis-
closed to the petitioner. In reaching this
result, the court opined that while a
fiduciary acts at his peril in seeking a
general release without an accounting,
there is nothing in the law that mandates
it as a necessary precondition to its
validity. Indeed, the court noted that if
the trustee’s version of the events sur-
rounding the releases could be credited
as true, it was the petitioner and her hus-
band, as beneficiaries and grantors of
the subject trusts, who sought to termi-

nate the trusts without the
expense of an accounting. The
court opined that nothing for-
bids a trustee from pursuing a
time and cost-effective route
of foregoing an accounting if
requested and agreed to by
informed beneficiaries.
Moreover, the court reject-

ed the notion that only the
trustee could make the requi-

site disclosure surrounding the pro-
curement of a release to the benefici-
ary. Rather, the court held that the
appropriateness of a disclosure must be
determined in light of the circum-
stances, with the touchstone being fair-
ness. Accordingly, the court directed
that a hearing be held regarding the
validity of the releases.
In re Bronner, NYLJ, Jan. 21, 2016,
at p. 32 (Sur. Ct. New York County).

Subpoena
In In Gihon LLC v. 501 Second St.

LLC , the court quashed subpoenas
issued to the plaintiff and a non-party
witnesses. The court found that the sub-
poenas were mislabeled, and despite the
judge’s name being placed on the sub-
poenas as a witness, it neither issued nor
witnessed any of them. Moreover, the
court found that the subpoenas served
on the non-party witnesses were defec-
tive as they had not been served person-
ally, failed to set forth the reasons why
the discovery was sought, and did not
include the statutorily required witness
fees. Additionally, the court concluded
that the subpoenas served on the non-
party/LLC’s had not been properly
served on a member of the LLC or an
agent or person personally authorized to
receive process.
Gihon LLC v. 501 Second St. LLC,

NYLJ, Jan. 20, 2016, p. 28 (Sup. Ct.
Kings County).

Disqualification of counsel
In In re Recco, the court, in a con-

tested probate proceeding, had the
opportunity to review this issue in the
context of Rule 3.7. The petitioner was
the decedent’s niece. Objections to
probate were filed by four of the dece-
dent’s five sisters, alleging lack of tes-
tamentary capacity, and undue influ-
ence by counsel, his mother, and the
petitioner, and lack of due execution.
Notably, the petitioner was counsel’s
sister, and the decedent’s fifth sister
was their mother. The objectants
sought to disqualify counsel from rep-
resenting his wife and sons in the pro-
ceeding on the grounds that he and his
family were believed to have “master-
minded” the propounded will, counsel
contacted the attorney-draftsman
thereof, with whom he had a personal
relationship, and arranged for the
instrument to be executed. As a conse-
quence, objectants claimed that coun-
sel would most certainly be called as a
witness at the trial of the matter.
The court opined that, pursuant to

Rule 3.7 of the Rules of Professional
Responsibility, with limited exceptions,
an attorney is prohibited from acting as
an advocate before a tribunal in a matter
in which the lawyer is likely to be called
as a witness of a significant issue of
fact. Additionally, Rule 3.7 prohibits an
attorney from advocating before a tribu-
nal if precluded by Rule 1.9, addressed
to duties to former clients. The burden
of proof is on the party seeking disqual-
ification. When confronted with such a
motion, the court must balance the need
to avoid even the appearance of impro-
priety against a party’s right to be repre-
sented by counsel of his/her own choos-
ing and the danger that such motions
can be utilized for strategic purposes
simply to gain advantage in litigation.
As such, the court noted that disqualifi-
cation rules should not be applied
mechanically, and only upon a showing
that the expected testimony of the attor-
ney is necessary and prejudicial to his
client. Based upon the foregoing, and
noting, in particular, that the new rules
of conduct governing the attorney as
witness are substantially the same as the
prior rule, the court held that counsel
would not be disqualified until the trial
of the matter.
In re Recco, NYLJ, Aug. 10, 2015, p.
25 (Sur. Ct. Suffolk County).

Note: Ilene Sherwyn Cooper is a partner
with the law firm of Farrell Fritz, P.C.
where she concentrates in the field of
trusts and estates. In addition, she is
past-Chair of the New York State Bar
Association Trusts and Estates Law
Section, and a past-President of the
Suffolk County Bar Association.

TRUSTS AND ESTATES

Ilene S. Cooper

______________________________
By Amistad Long Island Black Bar
Association

The Executive Board, members
and supporters of the Amistad Long
Island Black Bar Association
(“Amistad”) constantly strive to be
agents of positive change, not only in
the legal community, but in the com-
munity at large as well.
In view of the recent police shoot-

ings of black men in Baton Rogue,
Louisiana and Minneapolis,
Minnesota and the murder of police
officers in Dallas, Texas, Amistad is
increasing its efforts to promote
change regarding the racial inequali-
ty in the criminal justice system on
Long Island.
African-Americans and Latinos

comprise approximately 25 percent
of Long Island’s population, howev-

er, they also comprise a dispropor-
tionate percentage of those who are
pulled over for traffic stop violations,
arrested for drug possession, other
violations, misdemeanors, and
felonies. As a result, African-
Americans and Latinos are processed
through the criminal justice system
at an unusually high rate when com-
pared with their Caucasian counter-
parts.
Furthermore, considering the

racial and ethnic makeup of Long
Island’s police departments, prosecu-
tors’ offices and judiciary, lack of
diversity may be a key factor in
explaining the unusually high num-
ber of African-American and Latinos
who encounter the criminal justice
system, often with poor outcomes.
The research is clear: Where there is
a lack of diversity among those who

hold positions of power, African-
American and Latino suspects and
defendants suffer greater harm than
Caucasians with respect to arrest,
prosecution, and sentencing. As
such, there exists a very strained and
dangerous relationship between
communities of color and law
enforcement. This is the concern that
Amistad would like to redouble its
efforts to address.
In the spirit of Dr. Martin Luther

King Jr.’s mandate for “dialogue not
monologue,” Amistad, would like to
further engage Nassau and Suffolk
counties law enforcement officials,
district attorneys, and county execu-
tives in order to promote unity and
equality. We believe this is an oppor-
tunity for Long Island to establish
itself as the national leader in crimi-
nal justice reform.

Agents of Change
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_________________
By David Mansfield

Effective communication when rep-
resenting clients in Vehicle & Traffic
Law matters is crucial to a successful
professional relationship. The parame-
ters of the representation should be
clearly defined in either the initial tele-
phone or office consultation.
Written fee agreements in those matters

of $3,000 or less although not required, is a
means for the attorney to set the boundaries
of their representation. The retainer agree-
ment will set forth what services are cov-
ered, and more importantly, it will spell out
what is not part of the retainer agreement,
which usually includes non-jury or jury tri-
als or appeals or ancillary civil proceedings,
such as defense of actions for forfeitures of
personal or real property.
Written communication with clients con-

firming telephone conversations is always
desirable. Manyclientspreferemail.Counsel
should always try to insure that the electronic
communications are to be sent to the private
email address rather than the corporate or
business email address. This will ensure that
you have taken maximum steps to insure the
privacy of your communications from their
employer or business.
An email should be proofread and

should read like a regular business letter.
Or an attorney may choose to compose a
regular business letter on letterhead and
scan and attach. A professional business
email is not a text.
This is an effective device to keep the

communications on a professional level.
When you go to court or if there is a

development discussed in a telephone call or

in person, it is always a good
practice to make sure you mark
your file and follow it up with a
written communication. A com-
plex discussion is best reduced to
a case memo for the file.
Should you go to the Suffolk

County Traffic and Parking
Violations Agency or any other
traffic court where you are
appearing pursuant to written
authorization on file you have two options
on how to inform your client. The best
means of communication is a telephone
conversation. When the result is as previ-
ously discussed and expected, a detailed
voice mail message followed by a written
communication will work well for all
involved.
Should therebeunexpecteddevelopments,

a voice mail just asking to call your office
would be best. Any written communication
shouldwait for the opportunity to discuss this
matterwithyour client.But there is no substi-
tute for a telephone consultation with your
client. It avoids an endless chain of emails,
which can be both frustrating and leave a trail
of less than formal communication.
Should you be recently retained on a

very complex matter such as a defense of
driving while intoxicated and related
charges and you haven’t had the opportuni-
ty to speak directly with your client, an
office consultation would be strongly rec-
ommended.
If when youmeet your client in court and

the case is adjourned, it is best to have a brief
but general discussion with them and then
request that an appointment bemade to have
a more detailed review of your client’s situ-

ation in the privacy of your office.
Special care should be taken

when a case, as does often hap-
pen, takes an unexpected turn,
and the result is less than what
was anticipated. In this case the
attorney should go to great
lengths to speak with their client
on the telephone, or if necessary,
in their office prior to an exten-
sive confirmation in writing.

You should always send an exit letter to
your client at the conclusion of the case
which advises the amount of the fine if any,
what fees will be imposed by the
Department of Motor Vehicles and what
actions, if necessary, can be taken if there is
a suspension or revocation of their driver’s
license or privilege.
You may also wish, if the fine has

been adjourned to advise the client to
send acceptable funds made payable
directly to the court to your office. You
may remit the fine payment and return a
receipt for their records. This will serve
two purposes — it demonstrates to your
client that you can continue in a rela-
tionship and allows you to put the file
away knowing that the fine has been
paid. This is particularly important in
the Suffolk County Traffic and Parking
Violations Agency because of the late
fees and the possibility that the fines
could double and triple.
It is just good business and professional

sense to follow up with your clients on
these matters.
The Court of Appeals recently decided

Matter of NYC C.L.A.S.H., Inc., v. N.Y. State
Office of Parks, No. 46, NYLJ

1202753775899, 2016 NY Slip Op 0279 at
*1 (Ct. of App., Decided March 31, 2016).
This is a significant case, which involved the
rulemaking authority of the NewYork State
Office of Parks, Recreation and Historic
Preservation (OPRHP) to regulate smoking
in any outdoor area within its jurisdiction.
NYC C.L.A.S.H. is a non-profit smoker’s
advocacy organization. The controversy was
triggered by the adoption of an administra-
tive regulation under 9NYCRRPart §386.1.
The regulation prohibited outdoor smok-

ing in each state park located in NewYork
City aswell as other designated areas under
the jurisdiction of OPRHP.
This case is noteworthy because of the

pending challenges to the New York
State Department of Motor Vehicles
“three strikes” or permanent revocation
regulations for repeat alcohol or drug
related driving convictions or incidents
under 15 NYCRR Part §136 that have
raised issues of separation of powers and
whether it is an unconstitutional exercise
of authority to use its rule making pow-
ers to bypass the state legislature to enact
such regulations.
This case may be the “canary in the coal

mine” and serve as an insight in the court’s
thinking as to the scope of rulemaking
powers of state agencies.
The computer generated notices of

appearance at the Suffolk County Traffic
and Parking Violations Agency has
improved the efficiency of the attorney’s
window.

Note: David Mansfield practices in
Islandia and is a frequent contributor to
this publication.

VEHICLE AND TRAFFIC

Effective Communication with Clients in Vehicle and Traffic Law Matters

David Mansfield

company lacked a mandatory FCPA
training program. Risk-based and con-
tinuous training is a key factor that the
DOJ and SEC will consider when evalu-
ating a company’s efforts to comply with
the FCPA, and may potentially lessen the
consequences of a violation. Training
may be in-person, self-led, web-based, or
some combination thereof. Moreover, to
the extent feasible, companies should tai-
lor their training to the particular audi-
ence. For instance, while it may be
appropriate to discuss legal standards
and concepts when delivering training to
the General Counsel’s office, legal jargon
is probably not appropriate when deliver-
ing the same training to a company’s
sales team.
Again, one size does not fit all.

Companies should be balancing their
resources against their compliance risk.
And what do we mean by risk-based?
For instance, if a company employs
1,000 people, 900 of whom work in a
factory in Oklahoma and 100 work over-
seas selling and marketing the compa-

ny’s products to foreign governments,
the company should focus its training
efforts on those 100 employees who are
more likely to deal directly with a foreign
official.
The government also criticized

Siemens for not appropriately investigat-
ing and responding to corruption red
flags. Assuming a company has ade-
quately trained its employees, and the
policy provides a mechanism for those
employees to report suspected corrupt
activity, the company must ensure that it
responds quickly and effectively. The
company must first assess the allegations
to determine the scope of the investiga-
tion and who should conduct the investi-
gation. Decisions regarding an FCPA
investigation should be taken at the high-
est level possible to ensure accountabili-
ty. For instance, the DOJ noted that seri-
ous allegations of bribery in the Siemens
case were never even referred to the
Board of Directors or the Audit
Committee. Depending on the circum-
stances, the company may not be in a

position to investigate the allegations
internally and should consider bringing
in outside counsel to conduct a thorough,
impartial investigation.
Finally — although certainly not

exhaustively — companies should
ensure that their compliance function is
adequately resourced and empowered to
monitor the anti-corruption program and
conduct the due diligence necessary to
help prevent FCPA violations in the first
place. The DOJ criticized Siemens for
failing to establish a “sufficiently
empowered and competent” compliance
department. The adequacy of compli-
ance resources will vary from organiza-
tion to organization. After all, a compa-
ny with 50 employees cannot be expect-
ed to spend the same amount of money
on compliance as a company with 500
employees. But to the extent possible
compliance staff should be independent
and, ideally, not dual-hatted. Companies
should, on a risk-based standard, con-
duct due diligence on third-party agents
or consultants who operate overseas and

potential acquisitions or joint ventures in
countries known to have high levels of
official corruption.
Anti-corruption compliance means

more than drafting a policy or memoran-
dum and sticking it in a drawer. If they
hope to avoid FCPA liability, companies
and their counsel should be prepared to
invest the time and resources commensu-
rate with their risk. As the DOJ has been
saying for years now, a paper anti-cor-
ruption program just doesn’t cut it.

Note: Jonathan “Jack” Harrington,
chairs the International Regulation,
Enforcement & Compliance practice at
Campolo, Middleton & McCormick, LLP.
He counsels multinational corporations
and individuals in securities, white-collar,
anti-money laundering, and Foreign
Corrupt Practices Act (FCPA) matters.
He also represents clients in litigation,
appeals, and commercial arbitrations,
often with an international component.
Contact Jack at jharrington@cmmllp.com
or (631) 738-9100.
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CPLR Rule 320, before appearing at a
foreclosure settlement conference,
pursuant to CPLR Rule 3408. In fact,
foreclosure defendants now have over
90 days to answer a complaint from
the date that such complaint is served.
Ninety days is computed because the
settlement conference is to occur
“within sixty days after the date when
proof of service upon such defendant
is filed with the county clerk” and
new subsection (m) provides a defen-
dant with an additional “thirty days of
initial appearance to serve and file an
answer.” Consequently, the deadline
for a foreclosure defendant to answer
has effectively been extended from 20
or 30 days, as the case may be, pur-
suant to CPLR Rule 320, to over 90
days under new subsection (m).
In light of subsection (m) delay-

ing, not eliminating, the need for a
foreclosure defendant to serve and
file an answer, it is necessary that
appropriate resources be made avail-
able at foreclosure settlement con-
ferences in order to educate defen-
dants of the deadline to answer fol-
lowing the conference. Otherwise,
pushing back the cutoff before
default will be fruitless and only pay
only lip service to the plight of fore-
closure defendant’s ignorance of the
legal process. In that vein, the
amendment to CPLR Rule 3408 also
includes a new subsection (l), to edu-
cate defendants about the legal
process, which states:
At the first settlement conference
held pursuant to this section, if
the defendant has not filed an
answer or made a pre-answer
motion to dismiss, the court shall:
1. advise the defendant of the
requirement to answer the
complaint;

2. explain what is required to
answer a complaint in court;

3. advise that if an answer is not
interposed the ability to con-
test the foreclosure action and
assert defenses may be lost;
and

4. provide information about
available resources for foreclo-
sure prevention assistance.

At the first conference held pur-
suant to this section, the court
shall also provide the defendant
with a copy of the Consumer Bill
of Rights provided for in section
thirteen hundred three of the real
property actions and proceedings
law.
However, what is left unanswered in

new subsection (l) is how the courts
will “explain what is required to
answer a complaint in court” and what
resources will be provided to the courts
to effectuate this great burden. Simply

stated, drafting an answer requires a
degree of legal knowledge that cannot
be educated in five minutes, which is
how long many conferences last in
practice.
Assuming this first hurdle of edu-

cating defendants as to the nature of
an answer is overcome, the new sub-
section (m) remains of questionable
effectiveness in vacating a default
because of CPLR Rule 320, CPLR
Rule 5015 and CPLR §3012(d). The
fact that CPLR Rule 320 was not
also amended creates a contradiction
in the CPLR as to when an answer is
due. Better draftsmanship would
have placed an exemption in the text
of CPLR Rule 320 in addition to cre-
ating new subsection (m). Further,
subsection (m)’s inclusion of both of
the lines “presumed to have a rea-
sonable excuse for the default” and
“[t]he default shall be deemed vacat-
ed upon service and filing of an
answer” creates ambiguity through
redundancy.
Statutory interpretation requires

that “[a] construction that would ren-
der a provision superfluous is to be
avoided.”i Including both the lines
about the excuse presumed to be rea-
sonable and that the default shall be
deemed vacated in subsection (m) is
superfluous because there is no need
for the new subsection to address the
reasonableness of the excuse for the
default if the default is vacated irre-
spective of reasonableness.
Nevertheless, if both sentences were
somehow needed, it remains unclear if
the reference to reasonableness is
meant to address CPLR Rule
5015(a)(1) or CPLR §3012(d).
If the reference is intended to

5015(a)(1), then simply relying on
subsection (m) should fail because
subsection (m) does not address the
“potentially meritorious defense”
requirement, which is also required to
vacate a default pursuant to the com-
mon law under 5015(a)(1)2

Alternatively, if the reference is
intended to CPLR §3012(d), then,
again, simply relying on subsection
(m) should fail because subsection
(m) does not address the “upon such
terms as may be just” requirement of
the section nor does it address the
issue that CPLR §3012(d) requires a
party to raise the section in an appli-
cation as a condition precedent to the
section’s applicability.
To flesh out the intent of the refer-

ence to reasonableness, it is important
to distinguish between CPLR Rule
5015(a)(1), which is applicable to
post-order of default, and CPLR
§3012(d), which is applicable to pre-
order of default. As a result, the only
functional reference of new subsec-

tion (m) could be to CPLR §3012(d),
not Rule 5015(a)(1), because the
timeline of only providing thirty days
to answer after a conference that is
supposed to occur within 60 days of
the filing of proof of service results in
no time for motion practice to result in
an order of default in the first
instance.
Better draftsmanship would have

been to exclude both the sentence
about reasonableness and the sentence
about vacating a default. Instead, sub-
section (m) should have simply indi-
cated that an answer served and filed
within 30 days of the conference would
be deemed timely pursuant to CPLR
Rule 320, while also amending CPLR
Rule 320 accordingly.
In the end, these questions are all

irrelevant, besides to practitioners,
because no one wants a foreclosure
defendant to default; not the lender,
not the defendant, nor society at
large. A default can put a cloud on
title for a foreclosing plaintiff
because of the possibility that such
default can later be vacated pursuant
to CPLR Rule 5015. A default can
undermine the public’s respect for the
legal system because ignorance can
make it seem that the legal system is
taking a defendant’s house without
due process. A default hurts society at
large because it reduces the chances

for a foreclosure workout, including a
modification, deed-in-lieu, and short
sale, while leaving zombie properties
in the default’s wake.
As stated in Governor Cuomo’s press

release announcing the legislation, that
includes subsection (m), since 2010
“the number of foreclosure default
judgments has declined from 80% to
less than 20%. This legislation will
enhance the effectiveness of settlement
conferences even further for homeown-
ers by prescribing the rights and duties
of the parties and clarifying how the
process should work to best protect
homeowners contesting foreclosures
and prevent them from losing their
homes.” However, the legislation first
needs some draftsmanship to be ironed
out by the judicial process before its
true effectiveness can be determined.

Note: Andrew M. Lieb is the
Managing Attorney at Lieb at Law, P.C.,
a law firm with offices in Center
Moriches and Manhasset. Mr. Lieb is a
past Co-chair of the Real Property
Committee of the Suffolk Bar Association
and has been the Special Section Editor
for Real Property in The Suffolk Lawyer.

Note: Jay P. Sheryll is an associate
attorney at Lieb at Law, P.C.
1 Magjewski v. Bradalbin-Perth Cent. School
Dist., 91 NY2d 577, 587 (1998)
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Touro Law Center’s Dean Patricia
E. Salkin was the recipient of the 2016
Brava Award in the nonprofit category.
The Brava Awards celebrate the distin-
guished achievements of 40 of Long
Island’s top women business leaders in
various categories.

Regina Vetere, Executive Vice
President, CBS Coverage, our insurance
provider, has been selected as the recipient
of the Stephen Gassman Award, which
was presented at Nassau Bar’s We Care
Golf and Tennis Classic on July 25, 2016.

The honorable Joseph C. Pastoressa
has been inducted into the Touro Law
Center Builder’s Society at the Annual
Liberty and Justice Dinner on June 15,
2016 at the Garden City Hotel. The
society honors those individuals who
played a role in the establishment, cre-
ation and development of a solid foun-
dation for the law school.

Condolences…
Honorary member Louis Loring

passed away on May 21, 2016. Mr.
Loring joined the SCBA in 1965.

Geoffrey Eric Serwer passed away
on June 18, 2016. He was an active
member of the SCBA since 1995.

New Members…
The Suffolk County Bar extends a

warm welcome to its newest members:
David J. Alamia, Rudolph Baptiste,
Steven M. Christman, Vincent J.
Costa, Sarah Jane Fetherston,
Maureen B. Godfrey, Heather
Graham, Wendy L. Hodor, Maria
Johnson, Megan Mackenzie, Charles
W. Marino, James M. Marrin, Craig
E. McElwee, Jason Moroff, Donald J.
Neidhardt, Lorrain Paceleo,
Lorraine Berlund Polin, Jennifer S.
Raguso, Mary Ann Risavich-
Birgeles, Susanne M. Roxbury, Kurt
Schaub, Patricia A. Waite and Tor
Jacob Worsoe.

The SCBA also welcomes its
newest student members and wishes
them success in their progress towards
a career in the law: Megan Christine
Barden, Dina Foerster, Samy
Moawad, Amol Nadkarni and Lisa
Rousso.

Among Us (Continued from page 7)



premises involuntarily as a result of
the state court’s order awarding exclu-
sive occupancy to his spouse.
Judge Craig began her discussion

by stating that exemption statutes
are to be construed liberally in favor
of the debtor. Here, the debtor
exempted his interest in the home
pursuant to CPLR § 5206(a), which,
at the time of filing, permitted
debtors to exempt equity of
$150,000 in land with a dwelling
thereon, owned and occupied as a
principal residence.
As for occupancy, the judge stated

that when determining the allowance
of an exemption, the court must con-
sider the circumstances, as they exist-
ed on the petition date. The debtor’s
ouster from the Huntington property
did not prevent the debtor from claim-
ing a homestead exemption in it.
Although the matrimonial court

required the debtor to leave the mari-
tal property, this was temporary, Judge
Craig stated, as that court had not
reached a final resolution of the
spouses’ respective property rights in
the residence.
Thus, a court should not construe

absence from the marital abode, pend-
ing final resolution of property rights,
to constitute an abandonment of the
right to reside in the home or utilize
the homestead exemption. Otherwise,
hostile parties to a matrimonial dis-
pute would continue to share the mar-
ital abode merely to prevent a loss of
property rights.
As for documentary evidence

showing that the debtor used the
Brooklyn address, rather than the
Huntington address, Judge Craig held
that the debtor’s failure to change his
address on these documents does not
establish that the debtor’s principal

residence was anywhere other than
the Huntington property. At a
Bankruptcy Court trial, the debtor
testified that he intended to remain in
the Huntington residence, but for the
matrimonial order, which forbade
him from doing so. Judge Craig
found this persuasive.
Finally, the judge struck down the

trustee’s third argument, which was
that the debtor should be judicially
estopped from claiming a homestead
exemption in the Huntington property
because he filed an affidavit in an
action he commenced against his
spouse in Kings County Supreme
Court in which he stated that he has
“always maintained and been a per-
manent and voting registrant herein
the County of Kings.”
Judge Craig held that the doctrine

of judicial estoppel had no application
here, even though the debtor’s state-
ment seems to be inconsistent with his
claim that the Huntington property
was his principal residence, as there
was no evidence that the Kings
County Court adopted his statement in
any way, nor was there any evidence
that the debtor would derive an unfair
advantage to claim the homestead
exemption notwithstanding this state-
ment.

Editor’s Note: Craig D. Robins, a reg-
ular columnist, is a Long Island bank-
ruptcy lawyer who has represented thou-
sands of consumer and business clients
during the past 29 years. He has offices
in Melville, Coram, and Valley Stream.
(516) 496-0800. He can be reached at
CraigR@CraigRobinsLaw.com. Please
visit his Bankruptcy Website:
www.BankruptcyCanHelp.com and his
Bankruptcy Blog: www.LongIslandBank-
ruptcyBlog.com.

Debtor Can Protect Home (Continued from page 16)

tread the path of change in the delivery
of legal services irrespective of the
technological innovation of these for
profit businesses.

Note: Cory H. Morris maintains a
practice in Suffolk County and is the co-
chair of the Suffolk County Bar
Association’sYoung Lawyers Committee.
He has been honored as a SuperLawyer
Rising Star. Cory also serves as a Nassau
Suffolk Law Services Advisory Board
Member and is an adjunct professor at
Adelphi University. (http://www.coryh-
morris.com).

i Robert J. Ambrogi, Is Avvo’s fixed-cost service a
fee-sharing violation?, ABA Journal (May 1,
2016), http://www.abajournal.com/magazine/arti-
cle/is_avvos_fixed_cost_legal_service_a_fee_sha
ring_violation/
ii Ryan Mac, This Silicon Valley Billionaire Has
Been Secretly Funding Hulk Hogan’s Lawsuits
Against Gawker, Forbes (May 24, 2016),
h t t p : / / www. f o r b e s . c om / s i t e s / r y a n -
mac/2016/05/24/this-silicon-valley-billionaire-

has-been-secretly-funding-hulk-hogans-
lawsuits-against-gawker/.
iii See American Bar Association, Rule 7.3:
Direct Contact with Prospective Clients, ABA
(2016), http://www.americanbar.org/groups/pro-
fessional_responsibility/publications/model_rul
es_of_professional_conduct/rule_7_3_direct_co
ntact_with_prospective_clients.html.
iv David P. Miranda, Lawyers Must Protect the
Public we Serve, New York State Bar Journal
(May, 2016), P. 5; available at:
https://www.nysba.org/WorkArea/DownloadAs
set.aspx?id=63187.
v Ambrogi, supra note 1.
vi Urban Dictionary, Vig (last accessed on
August 8, 2016), available at: http://www.urban-
dictionary.com/define.php?term=vig
vii See Adam Liptak, Supreme Court Upholds
Limit on Judicial Fund-Raising, New York
Times (April 29, 2015),
http://nyti.ms/1bey6d3.
viii Victor Li and James Podgers, Can the access-
to-justice gap be closed? These recommenda-
tions might make it possible, ABA Journal
(August 6, 2016), http://www.abajou-
rnal.com/news/article/aba_commission_future_l
egal_services_report_access_to_justice/?utm_so
urce=maestro&utm_medium=email&utm_cam-
paign=weekly_email.ix Weiss, supra note 4.
x Miranda, supra note 5.

Non-Lawyer Fee Splitting (Continued from page 10)

plaintiff’s discovery responses from a
case that was closed three years ago?
Does Mr. Client have an email? If so,
he or she will have those responses
within minutes. Rather than looking
for a file or searching through storage,
attorneys will not have to ask the staff
to take time away from current work to
dig out the document but rather to for-
ward the document electronically. As a
result, clients are happier, staff remains
focused, and time spent responding to
client’s requests is minimized.
One cloud concern is its security.

How do we know that this document,
once electronically scanned, is not
going to be accessed by someone who
should not see it? Admittedly, nothing
is certain. One’s email can be hacked;
however, this does not mean email
should not be used. Also, even if a
lawyer only maintained paper files,
his or her office could be burglarized
in the same manner. Although docu-
ments could be more securely stored if
they were placed in a fire-proof safe
(and some documents, such as wills,
should be), no one is reasonably sug-
gesting that all papers generated or
introduced into an office should be
stored in an indestructible safe.
Nevertheless, the use of a cloud

service is essentially as secure, if not
more so, as one’s use of electronic
mail. Frequently, irrespective of the
platform, changing and avoiding the
sharing of login information will help
prevent unwanted eyes from prying.
As for the safety of the physical
servers where electronic copies of
your documents exist, it depends on

the company providing the cloud serv-
ice. One should also be mindful of the
cloud’s physical location. An optimal
cloud service utilizes servers stored in
tightly restricted, closely monitored
areas, with multiple power supply
sources and fail-safe fire suppression
systems. The information contained
on such servers is backed up on a daily
basis. Any respectable cloud service
will have security of one’s data as its
primary concern. Their business
depends on it.
As Lincoln said, “The leading rule

for the lawyer, as for the man of every
calling, is diligence.”ii If using the
cloud in our practice, the time saved,
the improved organization, and the
increased security of one’s files will
help us practice according to this rule.

Note: James Meaney runs a general
practice law firm with his brother in
Huntington. He represents clients in
various types of litigation, including
real estate matters, family court
actions, and bankruptcies. For more
information, please visit
meaneylaw.com.

i See, Stephanie L. Kimbro and Tom Mighell,
Popular Cloud Computing Services for
Lawyers: Practice Management Online, ABA
Vol. 37, No. 5 (September/October 2011),
http://www.americanbar.org/publications/law_p
ractice_magazine/2011/september_october/pop
ular_cloud_computing_services_for_lawyers.ht
ml.
ii See also, New York State Unified Court
System, New York Rules of Professional
Conduct (May 1, 2013), available at:
http://www.nycourts.gov/rules/jointappellate/ny
-rules-prof-conduct-1200.pdf.

The Cloud (Continued from page 8)

presented the prizes to the winners
who played golf at the awards banquet
later that evening. Thank you to the
chef and the staff at Willow Creek Golf
and Country Club who worked dili-
gently and professionally to make the
day a wonderful success.
A very special word of appreciation

goes to our sponsors Ken Tomlinson,
President of All Private Investigations
who sponsored the golf lunch and to
Bob Bianco of St. James Financials
who sponsored the beverage cart, to
Sinnreich Kosakoff & Messina LLP, to
Christopher Paparo who donated beau-
tiful photos for the raffle.
President Calcagni paid a special

tribute to Regina Vetere of CBS
Coverage, our sponsored provider of
professional liability insurance, and

Ellen Birch of Realtime Reporting
Inc., who came to my office to fill the
goody bags with hats and golf balls
and other interesting items. They col-
lected and made up the baskets for the
raffle, which was a huge success. Mr.
Calcagni presented Regina and Ellen
with glass plaques expressing our deep
gratitude for all that they contributed to
the success of the outing.
The Officers and members of the

Board of Directors join me in
expressing our gratitude to our
Annual Outing and Fishing sponsors
and ask that you patronize them
whenever possible.

Note: Jane LaCova is the executive
director of the Suffolk County Bar
Association.

“A Stroke of Genius” (Continued from page 1)
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seen whether the plaintiffs could estab-
lish that the defendant knew of her
dog’s vicious propensities before
Perrota’s claim arose, whether there is
any prejudice, should they be success-
ful, and whether the same is a common
issue which might result in inconsis-
tent verdicts. Accordingly, the motion
to sever Perrota’s cause of action from
those involving the infant issue was
denied with leave to renew upon the
completion of discovery and the filing
of the note of issue.

Motion to dismiss for want of prose-
cution denied; defendant seeking such
relief must serve a written demand by
registered or certified mail requiring
the plaintiff to resume prosecution and
file note of issue within 90 days of such
demand.

In Pierre W. Prophete v. Jennifer L.
Grillo and William A. Grillo 3d, Index
No.: 2398/2011, decided on March 22,
2016, the court denied the defendants’
motion for an order pursuant to CPLR
§3216, dismissing the complaint for
want of prosecution. In rendering its
decision, the court noted that CPLR
§3216 expressly and unequivocally pre-
cludes dismissal for failure to prosecute,
or even the making of such a motion,
unless the defendant seeking such relief
served a written demand by registered
or certified mail requiring the plaintiff
to resume prosecution of the action and
served and filed a note of issue within
90 days after receipt of such demand.
Here, the court concluded that the
record was devoid of any proof of serv-
ice or receipt of the requisite demand.

Honorable Peter H. Mayer

Cross-motion to dismiss complaint
granted; sufficient facts not alleged.
In Benjamin T. Miller v. Amanda

Miller, Index No.: 7230/2015, decided
on March 3, 2016, the court granted
the cross motion by the defendant for
an order dismissing the complaint pur-
suant to CPLR §3211 (a) (1) and
CPLR §3211(a)(7). The court noted
the pertinent facts as follows: the par-
ties were married on September 28,
2007. On June 22, 2010, the parties,
each represented by separate and pri-
vately retained counsel, executed a
stipulation of settlement to resolve all
outstanding issues of the marriage. On
November 21, 2011, a judgment of
divorce incorporated but did not merge
the stipulation of settlement.
On February 25, 2015, enforcement

proceedings were brought by the defen-
dant against the plaintiff in Family
Court. The proceedings were resolved
on consent. Plaintiff herein consented
to a money judgment and agreed to pay
counsel fees. On May 19, 2015, plain-

tiff moved this court for a temporary
restraining order to bar enforcement of
the stipulation of settlement pending
resolution of this plenary action. That
application was denied. By summons
and complaint filed April 21, 2015,
plaintiff alleged one cause of action to
set aside the stipulation of settlement as
unconscionable, grossly inequitable,
and a product of overreaching and
duress. Plaintiff submitted an order to
show cause for a permanent injunction
and the defendant cross-moved for an
order dismissing the complaint and
counsel fees.
The motion for a permanent injunc-

tion was denied as the court concluded
that since enforcement proceedings
were settled in the Family Court, the
plaintiff was unable to show irreparable
injury, and adequate remedies at law
existed. As to the cross-motion to dis-
miss, the court concluded that when
viewing the pleadings, in the light most
favorable to the plaintiff, the complaint
did not state a cause of action. The court
reasoned that the complaint failed to
provide sufficient facts to state a cause
of action that the separation agreement,
viewed as a whole, was unconscionable.
Similarly, the husband’s complaint
failed to state a cause of action as to
duress as he did not allege facts that he
was under “relentless pressure” from
his wife. Further, the court found that
the husband’s nearly five-year delay in
seeking to set aside the agreement
barred him from raising the issue of
duress. Accordingly, the court dis-
missed the complaint and awarded
counsel fees in favor of the defendant.

Honorable William B. Rebolini

Motion and cross motion for summa-
ry judgment denied; plaintiffs failed to
[properly allege that they possessed a
current interest in the subject property;
document that the defendants sought to
introduce in support of their applica-
tion as not properly authenticated; let-
ter sought to support that defendant
was obligated to pay insufficient as not
debtor on note.
In Niru Arora and Sinjay Bakshi

a/k/a Sanjay Bakshi v. U.S. bank
National Association, as Trustee struc-
tured under Securitization Servicing
Agreement dated as of November 1,
2015 Asset Securities Corporation
Mortgage Pass through Certificate
Series 2005-AR1, Index no.:
24373/2013, decided on November 25,
2015, the court denied the motion and
cross motion for summary judgment.
The court noted that the plaintiffs

commenced the action for a judgment
pursuant to RPAPL §1501(4) discharg-
ing a certain mortgage, on the ground
that the applicable status of limitations
for the commencement of the foreclo-

sure action had expired. In denying the
plaintiffs motion, the court noted that
to maintain a cognizable cause of
action under RPAPL Article 15, a
plaintiff must describe in her or her
complaint the nature of the plaintiff’s
interest in the real property and the
source of the interest.
Since the plaintiffs failed to [proper-

ly allege that they possessed a current
interest in the subject property, their
motion was denied. As to the defen-
dants’ cross-motion, the court noted
that the document that the defendants
sought to introduce in support of their
application as not properly authenticat-
ed and therefore, the defendant could
not establish judgment as a matter of
law. Furthermore, the court stated that
since Bakshi was not a debtor on the
note, the letter sought to establish same
did not constitute an acknowledgement

by the debtor of the obligation to pay
the existing debt. As such, summary
judgment was denied.

Please send future decisions to
appear in “Decisions of Interest” col-
umn to Elaine M. Colavito at
elaine_colavito@live.com. There is no
guarantee that decisions received will
be published. Submissions are limited
to decisions from Suffolk County trial
courts. Submissions are accepted on a
continual basis.

Note: Elaine Colavito graduated
from Touro Law Center in 2007 in the
top 6% of her class. She is an associate
at Sahn Ward Coschignano, PLLC in
Uniondale. Ms. Colavito concentrates
her practice in matrimonial and family
law, civil litigation and immigration
matters.

Bench Briefs (Continued from page 4)

jury’s original note stated that they had
“reached agreement on nine out of the
ten charges,” and the note further con-
tained peculiar language; i.e., # 8G 4NG
(People v. Victor, 139 A.D.3d 1102 [3d
Dep’t 2016]). In Victor, while the court
was discussing with counsel a potential
response to the earlier note, the jury sent
another note stating, “We are ready.”
The original note was ultimately disre-
garded because a verdict had apparently
been reached (id.). Notwithstanding the
absence of an objection, the Appellate
Division reversed because the trial court
“had an affirmative obligation to [read
the jury’s note] verbatim so that the par-
ties had the opportunity to analyze the
jury’s question and frame intelligent sug-
gestions for the court’s response” (id.).
In concluding, the trial court is gen-

erally required to read verbatim and
respond in a meaningful way to all jury

notes during deliberation. The failure
to do so may result in reversal even
where defendant fails to object.

Note: The Honorable Stephen L.
Ukeiley is a Suffolk County District
Court Judge. Judge Ukeiley is also an
adjunct professor at the Touro College
Jacob D. Fuchsberg Law Center and
New York Institute of Technology, and
the author of numerous legal publica-
tions, including The Bench Guide to
Landlord & Tenant Disputes in New
York (Second Edition)©.
* The information contained herein

is for informational and educational
purposes only. This column should in
no way be construed as the solicitation
or offering of legal or other profession-
al advice. If you require legal or other
expert advice, you should consult with
an attorney and/or other professional.

Inside The Courts (Continued from page 4)
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is (hopefully) already presumed.
Moreover, the passive-voice word-
ing of the phrase “It is respectfully
submitted” renders the accompany-
ing conclusion more generic sound-
ing and therefore robs the conclu-
sion of its “punch.”

• Phrases that announce points
already made.
Example: “As plaintiff has men-
tioned earlier...”
Here, the redundant addition of the
word “already” gives the phrase the
undesired effect of reminding the
reader of the fact that he is about to
be reminded of a point stated earlier.
If, in arguing a motion, an advocate

were to stop, mid-sentence, and
declare, “Now … where was I head-

ed…” the judge’s eyes (and those of
opposing counsel) would understand-
ably roll from impatience. As shown
above, writing is as prone to throat-
clearing as is speaking. A writer-advo-
cate’s being mindful of the tendency to
throat-clear, and of the need to avoid
the practice, assists in the moving of
the reader toward the advocate’s side
— the good side, not the Vinny side.

Note: Daniel Lebovic is a sole prac-
titioner in Commack who provides free-
lance legal research and writing servic-
es for other attorneys, primarily sole
practitioners and small law firms, in a
wide range of litigation and appellate
matters. For more information please
visit www.legalsquireforhire.com.

Writing Tips FromMy Cousin Vinny (Continued from page 17)



tions with Buyer. Corp did not remain
a client of Big-4, although Brothers did
remain clients.

Did you say something?
Brothers decided to sell its Corp

stock in the Transaction under the
negotiated terms despite being advised
of the risks of the Transaction by Law
Firm and Big-4.
The redemption and stock sale were

effected as integrated transactions.
Under the redemption agreement, Corp
redeemed 18 percent of its capital
stock from Brothers in exchange for
Corp’s noncash tangible assets, con-
sisting of equipment, machinery, land,
and Corp’s interest in Condo LLC. At
the direction of Brothers, Corp con-
veyed these noncash tangible assets to
LLC, which had been formed by
Brothers to hold them.
Once these noncash assets were held

by LLC, Corp’s only assets were $26.3
million of cash, and its estimated tax
payments.
At Buyer’s direction, Corp deposited

this cash with Bank (which had funded
many of Buyer’s other acquisitions).
Buyer borrowed funds from Bank,
from which it paid to Brothers the pur-
chase price for their remaining Corp
stock. This loan was then repaid using
the cash in Corp’s account at Bank.

Post-closing activities
When Corp filed its corporate

income tax return for FY, Corp
claimed a bad debt deduction of almost
$40 million to offset its taxable income
from the litigation award on the appeal.
The loss deduction claimed by Corp
was based upon Treasury bills that had
purportedly been contributed to Corp
by one of Buyer’s shareholders, who
claimed that it had a very large tax
basis in the Treasury bills.
Corp’s return reflected a refund due

of $3.8 million.
Eventually, Corp was administra-

tively dissolved pursuant to State law.
Brothers filed their respective tax

returns. They reported the redemption
and sale of their Corp stock and, on
Big-4’s advice that the Transaction was
similar to a listed transaction, Brothers
included protective disclosures of the
Transaction.

Notice of deficiency to Corp
The IRS disallowed Corp’s claimed

bad debt deduction because Corp could
not support or substantiate its basis in
the purported bad debt. The IRS issued
a notice of deficiency to Corp and also
determined a gross valuation misstate-
ment penalty and, alternatively, a sub-
stantial understatement penalty.
When Corp did not petition the Tax

Court (“TC”), the IRS assessed income
tax of $15.5 million, accuracy-related
penalties of $6.2 million, and interest

of $9.6 million against Corp.
Collection of Corp’s liability was

assigned to a field revenue officer, who
conducted database searches for
Corp‘s assets, filed notices of federal
tax liens on Corp’s assets, and issued
levies to banks where Corp maintained
accounts.

Notices of transferee liability to
petitioners
After determining that Corp had no

assets from which it could collect, the
IRS sent a notice of liability to Brothers
in which it was determined that they
were liable as transferees for $14 mil-
lion of Corp’s tax liability, plus interest.
The IRS also sent a notice of liability

to LLC, in which it determined that LLC
was liable as a transferee, and as a trans-
feree of a transferee, for $6.8 million of
the tax liability of Corp, plus interest.
Brothers and LLC petitioned the TC

in response to the notices.

Transferee liability under the code
The code authorizes the assessment

of transferee liability in the same man-
ner and subject to the same provisions
and limitations as in the case of the tax
with respect to which the transferee
liability was incurred.
It does not create or define a sub-

stantive liability but merely provides
the IRS a remedy for enforcing and
collecting from the transferee of prop-
erty the transferor’s existing liability.
Once the transferor’s own tax liability
is established, the IRS may assess that
liability against a transferee only if two
requirements are met.
First, the transferee must be subject

to liability under applicable state law.
Second, under principles of federal tax
law, that person must be a “transferee”
within the meaning of the code.
The IRS had the burden of proving

that Brothers were liable as transferees.
Brothers had the burden of proving that
Corp was not liable for the tax and
penalty.

Transferee status/liability under
state law
Because the Transaction took place

in state, the TC applied state law to
determine whether Brothers and LLC
were liable as transferees for the
unpaid tax of Corp.
The IRS’s arguments were predicat-

ed on the assumption that the series of
transfers between Corp and Buyer
should be collapsed and treated as if
Corp had sold its assets and then made
liquidating distributions to Brothers. If
the transfers were collapsed, then Corp
would have transferred substantially
all of its assets to Brothers and
received less than reasonably equiva-
lent value.
The TC reviewed the requirements

for establishing transferee liability

under state law. State law established
that a transfer is fraudulent with
respect to a creditor where: (1) the
creditor’s claim arose before the trans-
fer; (2) the transferor did not receive “a
reasonably equivalent value in
exchange for the transfer;” and (3) the
transferor was insolvent at the time of
the transfer or became insolvent as a
result of the transfer.
“Long story short,” as they say, the

TC found that Brothers and LLC were
liable as transferees under state law.
Corp received the litigation award that
generated the federal tax liability prior
to the transfer of Corp’s assets to
Brothers. Before the transaction
closed, Brothers were warned of the
risks of transferee liability and that the
stock sale was similar to a listed trans-
action and was advised not to engage
in the stock sale. They knew that the
litigation award would be considered
income to Corp and be subject to cor-
porate income tax. This knowledge
motivated them to enter into a transac-
tion to mitigate this tax liability.
Brothers received approximately $9
million in consideration in excess of
the value of their Corp stock. Thus,
Corp did not receive reasonably equiv-
alent value in exchange for the pro-
ceeds from the sale of its assets.

Federal transferee liability
Under the code, the term “transfer-

ee” includes a distributee, and share-
holder of a dissolved corporation.
Having found Brothers liable under
State law, TC then determined that
they were liable under Federal law.
The Transaction had no economic

effects other than the creation of a loss
for Corp. Brothers recognized the
income tax liability from the litigation
awards and entered into a series of
transfers solely to evade their tax lia-

bility. For this reason and the reasons
discussed above, the TC disregarded
the form of the Transaction and found
that Brothers and LLC were transfer-
ees within the meaning of the code.
As the Transaction was collapsed

and treated as a de facto liquidation to
Brothers, the TC concluded that Corp
was liable for the unpaid tax for its FY.
Accordingly, TC concluded that (1)

Brothers and LLC were liable under
state law for the full amount of Corp’s
tax deficiency and penalty and (2) the
IRS could collect this liability from
them as “transferees” under the code.

“I told you so”
No client wants to hear that, espe-

cially after they’ve been hit with a large
tax bill. (Gloat in private if you must.)
At that point, the tax adviser is charged
with damage control, though it may be
too late for that, as in the case above.
How, then, does an adviser protect a

client from itself? Ideally, the adviser
will be consulted before the client
begins discussions with the buyer or
other interested party. (Too often, this
is not the case.) Once a proposal is in
play, a thorough analysis, including the
presentation of calculations, risks, and
alternatives, coupled with a frank dis-
cussion, are imperative. In the face of a
recalcitrant client, the adviser may
have to inform the client that it is with-
drawing entirely from the deal, as Big-
4 did above, though even that measure
failed to convince the client of the very
serious risks being assumed.
You can lead a horse to water, but

you can’t shoot it

Note: Louis Vlahos, a partner at
Farrell Fritz, heads the law firm’s Tax
Practice Group. Lou can be reached at
(516) 227- 0639 or at lvlahos@farrell-
fritzcom.

Pigs Get Fat, Hogs Get Slaughtered (Continued from page 12)
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The HI-TECH Act, when invoked
correctly, should significantly reduce
the cost of obtaining your client’s
medical records. Remember, however,
the key to triggering the statute is to
have your client demand an electronic
copy of the record in writing signed by
the client.

Note: Christopher Glass, who grad-
uated Magna Cum Laude from
Brooklyn Law School in 2012, is an
associate at Rappaport, Glass, Levine
& Zullo, LLP., where he handles an
active caseload of plaintiff’s personal
injury matters, including motor vehicle
accident, labor law, slip/trip and fall,
nursing home abuse, and medical mal-
practice litigation. Christopher is a
member of the Suffolk County Bar
Association, New York State Bar

Association, New York State Trial
Lawyers Association, and American
Association for Justice.

1 42 U.S.C. 17935(e)(1),(2); 45 C.F.R. 164.524
2 45 C.F.R. 164.502(g)(1),(2)&(4)
3 OCR Decision Letters, obtainable only
through FOIL request
4 See http:\\www.hhs.gov\hipaa\for-profession-
als/privacy/guidance/access/index.html; 45
CFR Sec. 164.524
5 CFR Section 164.524
http:\\www.hhs.gov\hipaa\for-professionals/pri-
vacy/guidance/access/index.html,
6 45 C.F.R. 164.524(a)(2)(i-iv); 45 C.F.R.
165.524 (b)(2)(i)(A).
7 45 C.F.R. 164.524(b)(2)(ii)(A)&(B)
8 See OCR Decision, Reference Number 16-
225898, dated February 4, 2016, obtainable
only through FOIL request.
9 See OCR decision letters, obtainable only
through FOIL request.
10 www.hhs.gov/hipaa/filing-a-
complaint/complaint-process/index.html

HI-TECH Act (Continued from page 13)
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gation to provide effective assistance of
counsel in criminal matters is constitu-
tionally mandated by the Sixth
Amendment’s requirement that an
accused defendant “have the assistance of
counsel for his defense.”
In its 1963 decision in Gideon v.

Wainwright, the U.S. Supreme Court held
that the Sixth Amendment’s right to
counsel requires that if someone charged
with the crime cannot afford one, counsel
must be provided by the applicable feder-
al, state or municipal government.
In the 62 counties of New York State

and the five boroughs of New York City,
Gideon’s requirement of counsel in crim-
inal matters for indigent individuals not
able to retain counsel privately has been
provided primarily through government-
funded legal services organizations
(LSO), such as The Legal Aid Society,
with government-funded private attor-
neys being appointed pursuant to County
Law 18-A and 18-B when Legal Aid has
a conflict that renders it ineligible to rep-
resent an accused.
A recently settled lawsuit affecting

Suffolk County and a bill adopted this
past June by the NYS Legislature (but not
yet signed by the governor) have the
potential to significantly affect the prac-
tice of criminal law, and perhaps family
law, in Suffolk County.
In a 2007 class action lawsuit,

Hurrell-Harring et al. v. State of New
York, Suffolk County was one of five
counties (along with upstate counties
Onondaga, Ontario, Schuyler and
Washington) alleged to have violated
the Sixth Amendment by failing to cre-
ate and support a public defense system
that ensured meaningful and effective
assistance of counsel for indigent
defendants.
In 2014 Hurrell-Harring was settled.

Under the global Settlement Agreement,
the state and each of the five named coun-
ties agreed to use its best efforts to com-
ply with eligibility standards and proce-
dures for mandated representation that
would be formulated by the New York
State Office of Indigent Legal Services
(“ILS”) after the Settlement date. On
April 4, 2016, ILS issued a Final Report
(“ILS Report”) setting forth “Criteria and
Procedures for Determining Assigned
Counsel Eligibility.” A copy of the ILS
Report can be found on the ILS website
at www.ils.ny.gov/content/eligibility-
standards.
Because it appeared that the criteria

and procedures for mandated represen-
tation set forth in the ILS Report would
have a profound effect both on the
county itself and on the private bar, at
its June meeting the Board of Directors
of our Association adopted a resolution
approving the establishment of a task
force to study and report on the criteria
and procedures set forth in the ILS
Report. Subsequently, the Suffolk
County Criminal Bar Association
(CBA) agreed to join with our
Association in studying the ILS Report.
Members of the CBA and the SCBA
were then appointed to the joint task
force (JTF) by CBA President, Craig

McElwee, and me, respectively.
After their review of the ILS Report,

the JTF expressed several concerns with
the ILS standards and procedures.
Among its principal concerns were, first,
that the eligibility standards for obtain-
ing assigned counsel were significantly
expanded so that not only those who
truly could not afford assigned counsel
but those financially able to retain coun-
sel privately might be eligible to have a
taxpayer funded attorney assigned to
them. Additionally, the JTF was con-
cerned that the ILS criteria provides that
“Counsel shall be assigned unless the
applicant is conclusively ineligible.”
Thus, the standards appear to require
that the screener must presume the
applicant qualifies for taxpayer funded
representation and then to place the bur-
den on the screener to prove that the
applicant does not qualify.
Other issues raised by the JTFwere that

the standards and procedures do not
require applicants to swear to, affirm or
even substantiate the information they
provide to the person screening for eligi-
bility, nor do they appear to penalize an
applicant who provides false information.
Also of concern was that resources of a
spouse might not be considered in the eli-
gibility decision unless both the defendant
and the spouse agree in writing and unless
a potential for a conflict of interest
between the spouses is not apparent, with
the same restrictions applying to the
resources of parents of a minor defendant.
In light of these issues, members of the

JTF believe it is likely that county funds
available for mandated representation
will be diverted from indigent individuals
who actually need them to those who
may “game” the system.
The significant, and potentially devas-

tating, impact that the greatly broadened
eligibility standards and relaxed qualifica-
tion procedures in determining eligibility
for a “free” lawyer on the private criminal
bar was, of course, not lost on the mem-
bers of the JTF. The overwhelming
majority of assigned counsel in Suffolk
and many other counties in NewYork are
provided through taxpayer-funded not-
for-profit organizations, such as The
Legal Aid Society with, generally speak-
ing, 18-A and 18-B panel members being
assigned only when LegalAid may have a
conflict of interest.
Thus, as more defendants are deemed

eligible for assigned counsel under the
standards and procedures set forth in the
ILS Report, the number of cases han-
dled by government-funded legal serv-
ices organizations, like The Legal Aid
Society, will almost certainly expand
and the number of cases handled by pri-
vate attorneys, whether in their private
practices or as members of an 18-B or
18-B panel, will contract. Moreover,
although the standards and procedures
emanating from the Hurrell-Harring
settlement presently apply only in crim-
inal matters, ILS is expected to
announce standards and procedures that
will apply in Family Court matters in
the near future.
Within a few days after the JTF began

considering the ILS Report, its members
learned that the NY State legislature had
passed a bill in late June (A-10706/S-
8144) that has the potential to magnify
the problems identified in the ILS Report
many times over. The bill has two main
components. First, it would require NYS
to fund the total cost of mandated legal
defense throughout each of the state’s 62
outlying counties and the five counties of
New York City. This would occur in a
graduated schedule of reimbursement
starting at 25 percent in 2017 and
increasing each year until 2023 when it
would reach 100 percent. The JTF’s prin-
cipal concern with this component of the
bill was with respect to the possible cost
to the state, the county and, ultimately
the taxpayers resulting from fraudulent
applications for assigned counsel by
individuals who can afford to retain pri-
vate counsel.
From the JTF’s point of view, the more

troubling component of the bill is that it
would empower ILS to adopt statewide
rules and regulations related to mandated
representation, the failure to adhere to
which would jeopardize the counties’
receipt of the reimbursement funds from
the state. The JTF is concerned that,
should the governor sign the bill without
a thorough examination of the conse-
quences of the criteria and procedures
contained in its April 4, 2016 report, ILS
will enact rules and regulations that apply
the same broad standards and relaxed
procedures for determining eligibility

statewide as are contained in its April 4,
2016 report.
These rules and regulations would

become binding on all NYS counties and
would give ILS the authority to withhold
state reimbursement funds from any
county that does not implement such cri-
teria and standards in a manner deemed
satisfactory to ILS.
In view of its concerns, the members of

the JTF requested that I write to Governor
Cuomo in my capacity as President of the
SCBA requesting him to defer considera-
tion of the bill in order to give the JTF
time to provide the governor with specif-
ic documentation that might support the
basis for the JTF’s concerns.
In accordance with the JTF’s request, I

wrote to the governor on August 5, 2016
(copy of letter appears elsewhere herein).
In requesting deferral of action on the
bill, the letter emphasized two maxims
that are self-evident. First, the members
of the JTF are cognizant of and commit-
ted to the principle that indigent defen-
dants are undeniably entitled fair, mean-
ingful and effective assistance of counsel.
Second, NYS taxpayers should not be
required to fund defense counsel for indi-
viduals who, in fact, have the means to
retain private counsel but prefer to have
counsel paid for by the taxpayers of the
state.
As of the date of this message, we have

not received a response from the gover-
nor, but we will provide an update when
we do.

President’s Message (Coninued from page 1)
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distributions without further assistance
from its attorney.

Fee applications
General Order 613, entered June 4,

2013 (Craig, C.J.), governs the proce-
dures for compensation and reimburse-
ments of expenses for professionals,
including attorneys, in bankruptcy cases

filed under chapter 11 in the Eastern
District of NewYork. The intricacies of
a chapter 11 fee application are too
voluminous to discuss in one article.
However, relevant here are the follow-
ing requirements: summary sheet
requirements; and project categories.
Eastern District of New York fee

applications require a “summary

sheet” which provides a quick break-
down of the fees requested in the appli-
cation. Specifically, it requires total
compensation previously requested,
total compensation previously award-
ed, name and billing rate for all attor-
neys, amount billed by all attorneys,
and the computation of a blended
hourly rate.
Since chapter 11 cases often have

both interim and final fee applications,
keeping track of what has previously
been requested is a necessity.
However, it is not uncommon for the
court to “holdback” a certain amount
of an interim request until the next fee
application. By keeping an updated
spreadsheet within excel, including
breakdown of fees and expenses and
any holdbacks, a practitioner can
quickly determine how much the total
fees requested in a case are, how much
was previously awarded, and what is
currently requested. Although this
may sound simple, in larger chapter 11
cases where there have been two or
more interim distributions, the latter of
which may have granted the holdback
of the former, it can get confusing
quickly. Spreadsheets are invaluable
for keeping these records straight.
Moreover, where an attorney is

using software to input time, the soft-
ware may not calculate a blended rate
automatically. Instead, most software
will only provide you with a break-
down of the fees billed by each attor-
ney. Since these cases often extend for
years that may not even be a simple
calculation as attorney’s fees may rise
from one year to the next. However, if
the chapter 11 creates a spreadsheet of
each attorney’s hourly rates, billable
hours at such rate, and total fees for
each attorney, the attorney can quickly
calculate the total fees for the applica-
tion, which acts as a quick double
check that you have determined the
right amount to bill. From there, the
spreadsheet can easily sum the total
hours worked by all attorneys and
establish a blended rate.
Again, although this seems simple, it

becomes more complicated as attor-
neys continue to work on a case until

the date a fee application is submitted.
By creating a skeleton for the summa-
ry sheet, a practitioner preparing the
blended rate can quickly swap out
hours and total fees as they updated for
the application.
Another place where Excel spread-

sheets are useful are for complying the
fee categories provided for by the order.
Pursuant to the order, the court suggests
that all fees fall into one of 13 categories
for attorneys. However, older attorneys
and paraprofessionals are often unaware
of which categories they must bill in.
As such, time often needs to be reclassi-
fied before it is submitted to the court.
To assist in this, practitioners can use
Excel to subtotal each category and
determine the updated amounts of the
13 suggested categories while someone
else works to reclassify the time within
the software. By dividing the task, it
risks further delay to a fee application
while the menial task of reclassification
of [sometimes voluminous] time
records is completed by office staff. At
the end of the reclassification, an attor-
ney can quickly double check the new
amounts for 13 categories and cross-ref-
erence that with their own spreadsheet
as updated to confirm the reclassifica-
tion was completed correctly.
Most bankruptcy attorneys are not

fluent in Microsoft Excel. Although
this article touches upon some of the
advantages of incorporating Excel into
a chapter 11 practice, it can also be
used in various other parts of a bank-
ruptcy case, including chapter 7 means
test calculations, chapter 13 plan calcu-
lations, and preference litigation.

Note: Cooper J Macco is an associ-
ate at Macco & Stern, LLP. The firm
focuses on all aspects of bankruptcy
law, including the representation of
debtors in bankruptcies under chapter
7, 11, and 13 of the Bankruptcy Code.
Mr. Macco is a graduate of the St.
John’s University School of Law, where
he graduated cum laude. He is a trustee
of the Suffolk County Academy of Law
and the co-chair of the Bankruptcy &
Insolvency Law Committee of the
Suffolk County Bar Association.

Excel Tips for Chapter 11 Bankruptcy Cases (Continued from page 9)

ACADEMY

Calendar
of Meetings & Seminars

Note: Programs, meetings, and events at the Suffolk County Bar Center (560
Wheeler Road, Hauppauge) unless otherwise indicated. Dates, times, and topics
may be changed because of conditions beyond our control CLE programs involve
tuition fees; see the CLE Centerfold for course descriptions and registration
details. For information, call 631-234-5588.

SEPTEMBER
12 Monday Annual Landlord-Tenant Update, 5:30 p.m. – 9:00 p.m., 3

credits, $90. A light supper will be served. This program will
provide practical analysis based upon recent case law and
changes to this highly specific and technical area of law. Both
residential and commercial properties are covered including
monetary awards and attorneys’ fees, judgments and warrants,
evidentiary issues, predicate notice, service, affirmative defens-
es, injunctive relief and a whole lot more. Bonus: A limited
number of Hon. Stephen Ukeiley’s The Bench Guide to
Landlord & Tenant Disputes in New York – Second Edition
will be available for purchase by seminar registrants. Judge
Ukeiley will sign the books during the registration-light supper
period that precedes the program.

15 Thursday Gathering Social Media Evidence and Social Media Social,
“Not Your Mother’s Evidence,” 5:15 p.m. - 9:00 p.m., 3 cred-
its, $90. 5:15 - Enjoy Wine and Cheese and networking with
your colleagues in the Academy’s kick-off event of the year all
while you learn about Electronic Evidence of all types. How
the Cloud, Facebook, Coding, Cellphones and Tablets can make
or destroy your case. A light supper will be served, along with
networking and social opportunities.

22 Thursday Communicating Effectively with Clients and Adversaries,
12:30 p.m. - 2:00 p.m., 1.5 credits (1 Skills, .5 Ethics), $45. A
light lunch will be served.
This program will focus on four aspects of effective communi-
cation: planning for communications; active listening; attacking
the problem, not the person; and responding rather than reacting.

27 Tuesday Business Valuation Fundamentals Series #1, 6:00 p.m. – 8:00
p.m., 2 credits in Professional Practice, $60.00/Session –
($165.00/3 Sessions). A light supper will be served. This pro-
gram will present an overview of the various business income
tax returns and a summary of the business valuation approach-
es and associated methodologies and the standards that apply to
business appraisers practicing in the area.

OCTOBER
18 Tuesday Understanding the Business Valuation Report in

Preparation of Examining the Financial Expert Series #2,
6:00 p.m. – 8:00 p.m., 2 credits in Professional Practice,
$60.00/Session – ($165.00/3 Sessions). A light supper will be
served. This program is a follow up to Part 1-Business
Valuation Fundamentals and will walk the participants through
a business valuation report and highlight items which should be
understood in order to (a) comprehend the experts’ opinion of
value and (b) properly examine the financial expert at trial.
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REAL ESTATE

Committee was authorized to institute
a disciplinary proceeding against the
respondent and the matter was referred
to a special referee. After a hearing, the
referee sustained the two charges of
professional misconduct asserted
against the respondent. The Grievance
Committee moved to confirm the
report, and the respondent did not
oppose, but requested that, at most, he
be censured. Upon review of the evi-
dence, the court granted the Grievance
Committee’s motion. In determining
the appropriate measure of discipline
to impose, the court considered the
respondent’s voluntary efforts at reha-
bilitation, his sincere statements of
remorse, and his unblemished discipli-
nary record. Accordingly, under the
totality of the circumstances, the
respondent was publicly censured.

Attorneys Suspended
David E. Eagan: By decision and

order of the court, the Grievance
Committee was authorized to institute
a disciplinary proceeding against the
respondent and the matter was referred
to a special referee. The referee sus-
tained the charges and the Grievance
Committee moved to confirm the
report, and the respondent did not
oppose, but requested that, at most, he
be privately censured. Charge one
alleged that the respondent had failed
to report over $310,000 of income on
his personal income tax return for the
year 2010, a class E felony, and that his
law firm failed to file returns for the
years 2002 through 2010. On May 13,
2014, the respondent waived prosecu-
tion by indictment and consented to
prosecution under a superior court
information, charging him with one
count of repeated failure to file person-
al income and earnings taxes, to which

respondent pled guilty. Charge two
alleged that respondent engaged in
conduct that adversely reflected on his
fitness as a lawyer, based on the allega-
tions set forth in charge one. Based on
the evidence adduced, the court grant-
ed the motion of the Grievance
Committee. In support of his request
for a private censure, the respondent
alleged a number of mitigating circum-
stances, including his sincere remorse,
the lack of any harm to a client, and his
charitable and pro bono activities.
Nevertheless, the court found that his
suspension from the practice of law
was warranted in view of the pattern of
avoidance engaged in by him over a
period of 10 years. The court noted that
respondent made a calculated decision
to pay his federal taxes, but not his
state taxes, based on his stated belief
that the IRS was the more aggressive
tax entity. Accordingly, under the cir-
cumstances where an attorney avoids
his civic responsibility to pay taxes for
such a lengthy period of time, conduct
that cannot be found aberrational, the
court concluded that a suspension of
two years was appropriate.

Gary John Robbins: By decision
and order of the court, the Grievance
Committee was authorized to institute
a disciplinary proceeding against the
respondent and the matter was referred
to a special referee. After a hearing of
the matter, the referee sustained all
charges against the respondent. The
charges alleged, inter alia, that the
respondent purportedly notarized a
document with his client’s signature on
verification, when his client never
appeared in his presence. In addition,
the charges alleged that the respondent
neglected the legal matter by failing to
prosecute the action on behalf of his

client. In determining an appropriate
measure of discipline to impose, the
court considered the respondent’s per-
sonal family stresses, his candor and
remorse, as well as evidence of his
good character. Nevertheless, given the
respondent’s prior disciplinary history,
which included a Letter of Caution for
failing to devote proper attention to a
legal matter, the court suspended the
respondent from the practice of law for
a period of six months.

Alan Mark Steinmetz: The
Grievance Committee served the
respondent with a petition alleging
three charges of professional miscon-
duct and the matter was referred to a
special referee. The referee, after a
hearing, sustained the charges, and the
Grievance Committee and the respon-
dent moved to confirm. The charges
alleged, inter alia, that the respondent
had misappropriated funds entrusted to
his charge. Based on the evidence
adduced and the respondent’s admis-
sions, the court granted the motions of
the Grievance Committee and the
respondent. In determining an appro-
priate measure of discipline, the court
noted that the respondent had a prior
disciplinary record, candidly admitted
to his “mistake”, and hoped that his
prompt remedial action would be con-
sidered. Accordingly, under the totality
of circumstances, the court found that
the respondent’s conducted warranted
his suspension for a period of one year.

Attorneys Disbarred
Marijan Cvjeticanin: Motion by

the Grievance Committee to strike the
respondent’s name from the roll of
attorneys and counselors at law upon
his conviction of a felony. The respon-
dent was found guilty in the United

States District Court, District of New
Jersey, of nine counts of mail fraud.
The respondent was sentenced to
prison and fined. The respondent never
advised the court of his conviction. The
court found that the respondent’s fed-
eral conviction of mail fraud, based on
the factual allegations of the indict-
ment and the trial record, was “essen-
tially similar” to the NewYork offense
of grand larceny in the second degree,
a class C felony. Accordingly, the
motion by the Grievance Committee
was granted. By virtue of his felony
conviction, the respondent was auto-
matically disbarred from the practice
of law in the State of NewYork.

Peter Mark Hodkin: Motion by
the Grievance Committee to strike the
respondent’s name from the roll of
attorneys and counselors at law upon
his conviction of a felony. The respon-
dent had entered a plea of no contest in
the Judicial Circuit Court of Broward
County, Florida, to grand theft in the
second degree. The court found that
the Florida offense of grand theft in the
second degree was “essentially simi-
lar” to the New York offense of grand
larceny in the third degree, a class D
felony. Accordingly, the motion by the
Grievance Committee was granted. By
virtue of his felony conviction, the
respondent was automatically dis-
barred from the practice of law in the
State of NewYork.

Note: Ilene S. Cooper is a partner
with the law firm of Farrell Fritz, P.C.
where she concentrates in the field of
trusts and estates. In addition, she is
past President of the Suffolk County
Bar Association and past Chair of the
New York State Bar Association Trusts
and Estates Law Section.

Court Notes (Continued from page 6)

OFFICE SPACE

OFFICE SPACE AVAILABLE
2 offices in shared Victorian

building in Riverhead

Walk to courts

Common waiting room, reception
area, and conference room

CALL Cathleen 631-727-8200
for information
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Free consultation
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