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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
NOLEN SCOTT ELY, et al., 
 
   Plaintiffs, 
 
v. 
 
CABOT OIL & GAS CORPORATION, 
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
CASE NO. 3:09-cv-02284-MCC 
 
(Chief Magistrate Judge Martin C. 
Carlson) 
 
 

 
DEFENDANT CABOT OIL & GAS CORPORATION’S MOTION UNDER  
RULES 50 AND 59 OF THE FEDERAL RULES OF CIVIL PROCEDURE 

FOR JUDGMENT AS A MATTER OF LAW, NEW TRIAL, OR REMITTITUR 
  

After a more-than-two-week trial, during which this Court observed 

first-hand Plaintiffs’ counsel’s repeated episodes of misconduct, the jury 

returned a verdict in favor of Plaintiffs and awarded damages that are 

excessive.  But, when the evidence that actually was presented is considered, 

the misconduct of Plaintiffs’ counsel is stripped away, and the governing law 

is brought to bear, it becomes clear that the jury’s verdict must be set aside 

and judgment rendered as a matter of law for Cabot.  In the alternative, Cabot 

requests that this Court vacate the jury’s verdict and order a new trial.  In the 

further alternative, Cabot requests that this Court remit the grossly excessive 

damages award to no more than $85,500, mold the jury’s verdict to give Cabot 
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credit for its prior payments to Plaintiffs and/or grant judgment in its favor on 

the affirmative defense of recoupment/settlement credit.   

1. This Court should grant Cabot’s renewed motion for judgment as 

a matter of law under Rule 50 for numerous reasons, including but not limited 

to: 

a. The evidence presented at trial is insufficient to 

demonstrate that Cabot was negligent in the drilling and/or 

completion of the two Gesford wells at issue.   

b. The evidence presented at trial is insufficient to 

demonstrate that Cabot, in the drilling and/or completion of 

the two Gesford wells at issue, caused injury to the 

Plaintiffs’ water supplies.  For example: 

i. It was uncontradicted that the Plaintiffs’ alleged 

water supply changes/impacts occurred prior to 

the stipulated date upon which the drilling of 

either well commenced;  
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ii. Plaintiffs’ hydrogeology expert failed to identify 

any pathway that connected either of the Gesford 

wells to the water supplies at issue;  

iii. Plaintiffs presented no evidence that the methane 

gas allegedly in their water supplies originated 

from either of the Gesford wells or was from a 

source somehow “freed” by the drilling of the 

Gesford wells; 

iv. Plaintiffs’ hydrogeology expert should have been 

precluded under Daubert from offering any 

opinions;  

v. Plaintiffs’ rock mechanic expert admitted that his 

entire theory of impact to the Plaintiffs’ water 

supplies was based on speculation; and  

vi. Plaintiffs’ rock mechanic expert was not qualified 

to testify regarding hydrogeologic connection 

and/or methane migration between the Gesford 

wells and the Plaintiffs’ water supplies. 
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c. The Huberts lack standing to bring a nuisance claim under 

Pennsylvania law. 

2. In the alternative, this Court should grant Cabot’s motion for a 

new trial under Rule 59 for numerous reasons, including but not limited to: 

a. There is a lack of evidence of negligence and/or causation to 

support the jury’s verdict. 

b. The pervasive, persistent, calculated, and prejudicial 

misconduct by Plaintiffs’ counsel throughout the trial 

prevented Cabot from obtaining a fair trial and made it 

more than reasonably probable that the jury’s verdict was 

influenced improperly thereby.  Plaintiffs’ counsel’s 

misconduct includes but is not limited to the following 

categories of conduct:    

i. Plaintiffs’ counsel made improper closing 

arguments, including (1) inviting speculation 

about facts not in evidence; (2) engaging in 

personal vouching; (3) making clear implications 

or statements about the COSA requirements and 
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settlements with plaintiffs, which were excluded 

from evidence; (4) misrepresenting that the Court 

already had made a prima facie finding of Cabot’s 

liability; and (5) implying that Cabot had 

threatened Plaintiffs and pressured them to settle 

their claims; 

ii. Plaintiffs’ counsel made wholly baseless 

accusations that Cabot destroyed and/or withheld 

evidence; 

iii. Plaintiffs’ counsel purposefully violated the Court’s 

evidentiary rulings by making statements and 

questioning witnesses, without approaching the 

bench first, concerning matters that (1) had been 

excluded by the Court’s prior rulings on Cabot’s 

motions in limine and/or (2) had been excluded at 

Plaintiffs’ counsel’s request, thereby forcing Cabot 

to object and approach the bench, in effect 

reversing the burden by imposing it on Cabot, and 
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leaving the jury with the unmistakable impression 

that Cabot had something to hide; 

iv. Plaintiffs’ counsel routinely, repeatedly, and openly 

presented evidence to contradict the parties’ 

binding stipulation regarding the date drilling 

began on the first Gesford well and told the jury in 

closing argument that the stipulation “doesn’t 

matter”; 

v. Plaintiffs’ counsel implied during witness 

questioning and closing argument that there was 

more to say on a topic but that counsel was 

hamstrung from discussing the topic further; and 

vi. Despite the Court’s frequent admonitions, 

Plaintiffs’ counsel continuously asked improper 

questions, including leading, argumentative, and 

compound questions posed to Plaintiffs’ own 

witnesses. 
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c. The Court’s decision to admit the testimony of Erik Roos 

and Victoria Switzer, two non-adjacent “neighbors,” during 

Plaintiffs’ case-in-chief was erroneous and substantially 

prejudiced Cabot’s rights and impacted the jury’s verdict 

because, among other reasons: 

i. Their testimony was improper under Rule 404(b);  

ii. The witnesses were designated untimely and 

should have been excluded under Rule 37(c)(1); 

and  

iii. Their testimony was in violation of the non-

disparagement provision in a binding settlement 

agreement each of these witnesses has with Cabot.  

See Declaration of Jeremy Mercer, attached as Ex. 

1. 

d. The highly inflammatory statement by a venire member set 

the stage for counsel’s misconduct that followed, 

contributing to Cabot inability to receive a fair trial.   
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e. The Court erred in failing to adopt Cabot’s proposed 

supplemental jury instruction regarding the fact that 

property damage is not a compensable element of damages 

under nuisance law.   

3. In the further alternative, the damages should be remitted and the 

verdict should be molded for several reasons, including but not 

limited to: 

a. The jury’s verdict is grossly excessive in that: 

i. The damages amount has no relationship to the 

evidence presented at trial; 

ii. The damages amount is excessive in light of 

awards in comparable cases; 

iii. The damages awarded violates Cabot’s due process 

rights; and 

iv. The minor Plaintiffs, in a proceeding before the 

Special Master, waived their right to pursue 

inconvenience and discomfort damages.  

Therefore, it was error to submit to the jury 
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questions of whether those Plaintiffs could be 

awarded any damages as the only damages 

recoverable on a nuisance claim are inconvenience 

and discomfort damages. 

b. Any damages verdict entered against Cabot should be 

molded to provide an off-set or credit for prior payments by 

Cabot to the Plaintiffs as requested by Cabot’s affirmative 

defense of recoupment/settlement credit.  

4. Cabot will submit its brief in support of this Motion, fully arguing 

and supporting its reasons for judgment as a matter of law or, in the 

alternative, a new trial and/or a remittitur and molding of the verdict no later 

than Monday, April 25, 2016, in accordance with the Federal Rules of Civil 

Procedure and this Court’s Local Rules.  See  L.R. 5.6 & 7.5; FED. R. CIV. P. 

5(b)(2)(E), 6(a)(1)(C), & 6(d). 

5. Per this Court’s Practices and Procedures, Cabot requests oral 

argument on this Motion. 
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Per this Court’s Local Rules, a certificate of non-concurrence (L.R. 7.1) 

and a form Order granting this Motion (L.R. 5.1(g) & 7.1) are attached.   

       Respectfully submitted: 

April 7, 2016    /s/ Jeremy A. Mercer    
Amy L. Barrette, Esq.  (PA 87318) 
amy.barrette@nortonrosefulbright.com  
Jeremy A. Mercer, Esq. (PA 86480) 
jeremy.mercer@nortonrosefulbright.com  
NORTON ROSE FULBRIGHT US LLP 
Southpointe Energy Complex 
370 Southpointe Boulevard, Suite 300 
Canonsburg, Pennsylvania 15317 
Tel: (724) 416-0400 
Fax: (724) 416-0404 
 and 
Stephen C. Dillard, Esq. (TX 05868000) 
steve.dillard@nortonrosefulbright.com  
  pro hac vice 
Richard Wilson, Esq. (TX 21713200) 
richard.wilson@nortonrosefulbright.com   
  pro hac vice 
NORTON ROSE FULBRIGHT US LLP 
Fulbright Tower 
1301 McKinney, Suite 5100 
Houston, Texas 77010-3095 
Tel: (713) 651-5151 
Fax: (713) 651-5246 
 
Counsel for Defendant Cabot Oil & Gas 
Corporation 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

 
NOLEN SCOTT ELY, et al., 
 
   Plaintiffs, 
 
v. 
 
CABOT OIL & GAS CORPORATION, 
 
   Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 

 
CASE NO. 3:09-cv-02284-MCC 
 
(Chief Magistrate Judge Martin C. 
Carlson) 
 
 

 
ORDER GRANTING  

DEFENDANT CABOT OIL & GAS CORPORATION’S MOTION UNDER  
RULES 50 AND 59 OF THE FEDERAL RULES OF CIVIL PROCEDURE  

FOR JUDGMENT AS A MATTER OF LAW, NEW TRIAL, OR REMITTITUR 
  

AND NOW THIS ________ day of _____________________, 2016, upon 

consideration of Cabot Oil & Gas Corporation’s Motion Under Rules 50 and 59 

of the Federal Rules of Civil Procedure for Judgment as a Matter of Law, New 

Trial, or Remittitur and all briefing and/or argument related thereto, it hereby 

is ORDERED, ADJUDGED, AND DECREED that the Motion is GRANTED.  The 

jury’s verdict in this case is set aside and judgment is entered in favor of Cabot 

Oil & Gas Corporation on Plaintiffs’ nuisance claim.   

IT IS SO ORDERED. 

     _________________________________________ 
      Martin C. Carlson, Chief Mag. Judge 
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LOCAL RULE 7.1 CERTIFICATE OF NON-CONCURRENCE 
 

The undersigned certifies that on April 1, 2016, he conferred with 

counsel for Plaintiffs via e-mail regarding the foregoing DEFENDANT CABOT 

OIL & GAS CORPORATION’S MOTION UNDER RULES 50 AND 59 OF THE 

FEDERAL RULES OF CIVIL PROCEDURE FOR JUDGMENT AS A MATTER OF 

LAW, NEW TRIAL, OR REMITTITUR.  On that same day, counsel for the 

Plaintiffs responded via email, opposing the relief requested in the foregoing 

Motion. 

 
Date: April 7, 2016    /s/ Jeremy A. Mercer     

Jeremy A. Mercer, Esq. (PA 86480) 
jeremy.mercer@nortonrosefulbright.com 
 
NORTON ROSE FULBRIGHT US LLP 
Southpointe Energy Complex 
370 Southpointe Boulevard, Suite 300 
Canonsburg, Pennsylvania 15317 
Tel: 724-416-0400 
Fax: 724-416-0404 
 
Counsel for Defendant Cabot Oil & Gas 
Corporation 
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CERTIFICATE OF SERVICE 

I certify that, on April 7, 2016, I caused DEFENDANT CABOT OIL & GAS 

CORPORATION’S MOTION UNDER RULES 50 AND 59 OF THE FEDERAL 

RULES OF CIVIL PROCEDURE FOR JUDGMENT AS A MATTER OF LAW, 

NEW TRIAL, OR REMITTITUR to be filed electronically with the Clerk of 

Court using the CM/ECF system which will send notification of such filing to 

all registered users, including: 

 
Leslie L. Lewis 
162 West 21st Street 
Suite 2-South 
New York, NY 10011 
leslie.lewis.esq@gmail.com 
 
Counsel for Plaintiffs 

 

/s/ Jeremy A. Mercer    
Jeremy A. Mercer, Esq. (PA 86480) 
jeremy.mercer@nortonrosefulbright.com 
NORTON ROSE FULBRIGHT US  LLP 
Southpointe Energy Complex 
370 Southpointe Boulevard, Suite 300 
Canonsburg, Pennsylvania  15317-8572 
Telephone: (724) 416-0400 
Facsimile: (724) 416-0404 
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