INSURINGYOUR COMPAI{Y
AGAINST BUSINESS RISKS
All business opportunities come with risk. Consequently, measuring and managing
risk are essential functions of a successful business operation. Whether your business is
strategizing on how to reduce its account receivable collection cycle or establishing a new
distribution plan, you are essentially managing risk while increasing opportunities for
revenue.

Managing business risk often includes implementing one of several general
strategies: (i) avoiding risk altogether by declining to act on a business opportunity where
the gain is outweighed by the risks associated with the undertaking; (iil Iimiting the
potential downside of the risk by creating a business plan that imposes safeguards on the
plan; 0iil transferring the risk to another entityi and,/or (iv) accepting some or all of the
consequences of a particular risk without changing your company's business method. Of the
four above-described strategies, the fourth seems most likely to fail but many times is the
path regrettably taken.
Many businesses transfer some operational risk while managing the revenue-related

risks within the company. For example, businesses commonly obtain comprehensive
liability insurance that protect the business from claims resulting from personal injuries
and property damage that occur on company property or involving company vehicles. On
the other hand, businesses less frequently obtain collections insurance with respect to their
ability to collect on their accounts receivable. Recently, however, more businesses are reassessing their need for insurance, and determining that the amount and extent of
insurance is more critical than ever to a successful business operation.

There are many kinds of business insurance available, including general
comprehensive policies, product liability policies, business interruption policies, and other
varieties that are specific to your industry.r But beyond obtaining basic insurance coverage,
businesses sometimes ignore their full insurance needs until after an event has occurred
that requires the company to frle a claim.
Often businesses are surprised to discover that a particular insurance policy doesn't
cover an asserted claimi or the potential liability on the claim exceeds the amount of
insurance coverage available. In these instances, the insurance company will often defend
the claim only under a reservation of rights. This means the insurance company will
provide a defense to the claim, but is reserving its right to later argue that it has no
obligation to pay any money to the claimant on behalf of the company, or that it has only a
limited obligation to pay some portion of the claim, but not the whole claim. Illinois law is
settled that an insurer loses the right to control the defense when it issues a reservation of

'And, ofcourse, all states require nearly all

businesses to obtain and provide workers'compensation insurance
for their employees, as well as pay to the state premiums for "unemployment compensation" insurance.

rights letter that creates a conflict of interest between the insurer and insured.z The most
common example of a conflict of interest that gives rise to the right to independent defense
counsel is where an insured is sued in a two-count lawsuit alleging negligence and
intentional misconduct and the insurer agrees to cover damages because of negligence and
reserves its rights to deny coverage for damages because of intentional misconduct.
Although both the insurer and the insured have a common interest in defeating the claim
in its entirety, the insurer would also benefit from a finding of intentional misconduct,
whereas the insured would benefrt from a finding of negligence.
In this situation, the insurance provider and the company must resolve their dispute before
the actual claim can be resolved. This might result in the insurance provider eventually
payrng the full amount of the claim if the matter can be settled within policy limits, or if the
clain is eventually determined to be one for which coverage is available under the existing
policy. Thus, even if the company wins its fight with the insurance company, the company
will almost certainly incur attorney fees and other costs in the dispute over whether
coverage is available, and if so, to what extent, while the nature and dollar amount of the
underlying claims are sorted out and identified.
Worse yet, some businesses are shocked to discover that an insurance company is refusing
to provide any insurance coverage for a claim even though the company has been payrng
premiums for many years on its policy. This means the company must first engage in an
expensive and time'consuming fight with the insurance company just to get the coverage it
had long expected was available. To avoid these situations from turning a profitable year
for your company into an unprofitable one, you should make a serious review of your
company's insurance needs and coverage on an annual basis. Obtaining the proper kind of
insurance coverage - and in an appropriate amount - means frrst determining (a) what are
the areas of your business operations that involve risk; (b) what is the potential dollar
amount of that risk in any given yeari and (c) what is the amount of insurance coverage
necessary to cover that risk.

All existing

insurance policies should be examined closely so that your company is
completely aware of the exact nature of the risks that your insurer is covering, as well as,
the risks that the insurer has chosen not to cover. One of the basic, but most important,
questions regarding obtaining insurance for your company is how much insurance coverage
should your company obtain. Purchasing the right amount of insurance coverage is diffi.cult
to assess, as there are trade-offs between, among other things: (il coverage availability; (ii)
the price of coverage; (iiil your compan/s other financial commitments in comparison to its
insurance coverage needsi and (iv) forecasting how much a single claim and./or the
accumulation of claims might cost your company.
The most practical way for your company to determine how much insurance coverage it
should procure is fi.nding and consulting with an insurance broker specializing in your
company's industry.3 Meeting with the broker and discussing your company's business
must be thorough and detailed. The broker should inspect your company's premises and
Marylaad Cas. Co. v. Peppers,64 Ill. 2d 187, 355 N.E.2d 24 Q976)
Oftentimes, the "broke/' is actually a captive agent/producer for the insurance carrier and is not really "on your
side" but rather solely on the side of his master, the carrier. lt is salutary to document all communications with this
broker/agent/producer so that you might strengthen a potential bad faith claim against all the insurance entities.
2 See,
3

educate himself or herself about your company and its business. Your broker should become
fully aware of the obvious, as well as, the unforeseen risks that your company may face on a
daily basis. In analyzing your company's insurance needs with the broker, your company
should be candid with the broker, as most insurance policies contain a provision rescinding
the policy for failing to, whether willful or not, disclosing risks inherent in the company's
business. Even if your company has maintained the same insurance coverage for many
years and has not made any claims on the policy, it is recommended that you meet with
your insurance broker at least once a year to re'evaluate your company's insurance
coverage needs.

Also, make sure you understand whether the insurance company has issued policy
exclusions with respect to any potential area of claims. Most importantly, make sure you
genuinely understand the terms and conditions of the policies. You should contact your
attorney if you don't understand the language of a policy or question whether or not the
policy really provides for the protection the company is expecting. If you wait until a claim
is made, you might find that you waited too long.
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