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WORKPLACE INVESTIGATIONS:  

AN OVERVIEW OF THE PROCESS 
 

OVERVIEW 

 
While the case law does not set out hard-and-fast rules regarding the do’s and don’ts of a 

workplace harassment investigation, it does suggest that in order to rely on the investigative 

process and outcome, the investigation must be conducted properly, in keeping with the 

fundamental principles of procedural fairness.  Where an investigation is conducted improperly, 

this can leave an organization vulnerable to liability.   

 

WHY INVESTIGATE? 

 

When conflict or misconduct occurs in the workplace, there may be a temptation to bring matters 

to an immediate conclusion in the hope that by acting quickly and decisively, strife will be 

minimized and any interference with the conduct of business will be avoided.  

 

While swift and decisive action is a worthwhile goal, this can cause long-term harm to other 

business objectives.  Reasons to investigate include: 

 

• Making a fact-based decision – Making a decision about how to respond to 

wrongdoing requires knowledge of the facts.  While sometimes all the facts will be 

available, more often some facts are not known.  If the facts cannot be readily amassed, 

it may be necessary to interview people, analyze data, or consult with experts. An 

orderly and systemic collection of facts (i.e., an investigation) is preferable to a 

disorderly, “fly-by-the-seat-of-your-pants” process.  

 

• Fairness – Whatever decision is made, if it appears the decision was made hastily, 

without process or reflection, the decision will be regarded by others as arbitrary, unfair, 

or even wrong.  If that is the perception, the outcome may foster cynicism, low morale, 

resentment and loss of good employees.  

 

• Consistency of message – Your business may have a mission statement, business 

philosophy, and/or a public reputation for honest dealing.  If a hasty decision creates an 

outcome inconsistent with this message, this may damage your internal and external 

brand.  

 

• Legal obligation – An employer may also have a legal obligation to conduct an 

investigation.   The Occupational Health and Safety Act requires an employer investigate 
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a complaint of workplace violence or workplace harassment.  The Human Rights Code 

(the “Code”) has been interpreted to require an employer investigate a complaint of 

harassment based on a Code-protected ground.  A failure to meet these obligations and 

responsibilities can result in liability.  

 

• Risk – Even where no positive legal obligation exists, neglecting to conduct an 

investigation may still result in increased liability for an employer.  For instance, 

although there is no obligation to conduct an investigation before terminating 

employment for dishonesty or misconduct, if it turns out that the terminated employee 

was falsely accused and no investigation was conducted, an employer may face an 

aggravated or punitive damage award.  Conducting a fair and thorough investigation in 

such a circumstance will help to mitigate this risk.  

 

CONSIDERATIONS BEFORE THE INVESTIGATION BEGINS 

 

Removal of Respondent from the Workplace – Yes or No? 

 

Sometimes, it will be desirable to remove the respondent from the workplace while the 

investigation is ongoing.  For example, if serious sexual harassment is alleged to have occurred, 

it may be disruptive or even dangerous to permit the respondent to remain in the workplace while 

the investigation is being conducted. However, there are a number of factors to keep in mind 

when considering a suspension: 

 

• Suspension without pay has the potential to be deemed a constructive dismissal.  In 

addition, a suspension without pay can also give the impression of pre-judgment as it 

may be seen as a punitive action.   As such, suspension without pay should only be used 

in the most extreme and exceptional cases where there is clear and compelling evidence 

of misconduct even before the investigation is launched.  

  

• It is usually desirable to avoid use of the term “suspension” as it connotes discipline or 

wrongdoing.  Instead, the respondent may be said to have gone on an “administrative 

leave”.  

 

• An administrative leave with pay pending the outcome of an investigation, although an 

added expense, avoids the potential impact on an investigation where the respondent 

remains present in the workplace, and also avoids any allegations of constructive 

dismissal or preconceived bias.  

 

• Where removing the respondent from the workplace is unnecessary or undesirable, an 

employer should take steps to ensure the presence of the respondent does not affect the 

credibility of the investigation and does not put the complainant or other affected 

employees in an awkward or uncomfortable position. For example, this may require 

altering a reporting relationship, or moving the respondent to another location within the 

facility or job site while the investigation is ongoing.  
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Selecting the Investigation Team – Internal or External; and How Many Investigators? 

 

• Should the investigation be conducted by an in-house team, an external investigator, or a 

combination of both?  Considerations include: 

o is objectivity a potential issue? 

o are potential investigators experienced or inexperienced? 

o cost 

o timing 

o internal perception of other workers 

o the employer’s workplace culture 

o whether a member of the investigation team has the authority and experience required 

to make factual findings that might negatively influence the career of the individual(s) 

being investigated 

o whether the proposed investigator would be a ‘good’ witness should he or she be 

called as a witness (i.e., is he/she responsive, thoughtful, intelligent, well-spoken, 

unbiased, etc.). (Note of Caution: Anyone who attends during an interview may be 

called as a witness in court or before an adjudicator and may be subject to cross-

examination on matters beyond the scope of the interview(s)).  

 

• In most cases it will be desirable to appoint an investigation team comprised of two 

individuals: one to conduct the interview and another to take detailed notes.   

 

• Limiting the number of investigators to two will help avoid an allegation of intimidation.  

 

• The investigation team should remain consistent for each employee being interviewed to 

avoid an allegation of inconsistent information or approaches.  

 

• Ensure the investigation team has knowledge of the applicable policies, practices or 

codes of conduct that are alleged to have been breached, as well as a working knowledge 

of the law as it relates to workplace investigations.  

 

USUAL ORDER OF PROCEEDINGS  

 

There is no one “right” way to conduct an investigation.  That said, investigations usually 

proceed in the following manner:  

 

1. Obtain complaint from complainant (written or verbal) 

2. Interview complainant 

3. Interview respondent 

4. Interview any other individuals identified by the complainant or respondent who may 

have relevant information (witnesses, etc.) 

5. Source and review any documents that may be relevant  

6. Follow-up with additional interviews, as required 
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7. Review evidence, make findings of fact, determine whether the conduct at issue violates 

any legislative or policy obligation, and consider and implement any actions that may be 

necessary based on your findings. 

 

CONDUCTING INTERVIEWS  

 

• Once you identify those you want to interview, quietly and discretely call each one of 

them to attend an interview in a private location.  Employees should be interviewed 

individually and not as a collective to ensure a more truthful and accurate recount of 

events is told.  

 

• To the extent reasonably possible, all interviews should be conducted shortly after one 

another to reduce the possibility of witnesses being able to coordinate stories.   

 

• Interviews should be conducted in a private area where other employees will not be able 

to overhear what is occurring.  Maintaining privacy and confidentiality, to the extent 

possible, is key to a proper investigation. 

 

• An employer cannot hold an individual being interviewed against his/her will if the 

individual wants to leave.  However, if an individual wants to leave, make it clear you 

consider them to have refused to participate in an investigation. In some cases, it may be 

appropriate or necessary to impose discipline on an employee who refuses to participate 

in an interview. This may especially be the case where the individual is withholding 

information which he or she is required to provide as a term of employment or under a 

company policy.  

 

• Every interview should be consistent. It is important for the employer to show each 

interview was thoughtfully planned out and to demonstrate due diligence in the 

investigation process. 

 

• In terms of ‘where to start’, it largely depends on the nature of the investigation itself.  It 

is often useful to gather information from other sources before meeting with the 

respondent.  On the other hand you may already have enough information to start the 

interview process with the respondent.  Regardless, it is common to meet with individuals 

more than once.  This is not a sign of a flawed investigation.  To the contrary, a follow-up 

interview may be prudent and appropriate as more and more information comes to light 

in the course of meeting with various individuals. 

 

How – Introduction    

 

• Certain information should be communicated to each interviewee at the outset of the 

interview, including: 

 

o that the investigator has been asked by the employer to conduct an investigation.  
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o that the investigation process is private and will not to be discussed with others, to the 

extent that it is possible to maintain confidentiality.  However, employees should be 

advised that some information will need to be disclosed in order to conduct an 

effective investigation.  Therefore, while privacy will be respected, there can be no 

guarantee of confidentiality. 

 

o that to discuss the fact of the investigation or the content of the interview with any 

other employee or person who may be involved in the investigation will be 

considered cause for discipline up to and including discharge. 

 

o that each employee is protected against reprisal for filing a complaint or participating 

in an investigation and any employee who engages in reprisal against another 

employee related to this investigation will be subject to discipline up to and including 

discharge. 

 

o a description of the allegation(s), providing sufficient details necessary to make the 

interview meaningful.  

 

o the respective roles of the investigator and the note-taker.  

 

How – Questioning 

 

• It is important to engage in active listening (i.e., listen more than you talk).  

 

• Do not suggest an answer or start a question with extra lead in; just ask the question and 

stop.  Let the interviewee answer. 

 

• The purpose of any interview is to get the interviewee’s “story”.  As a general point, you 

will want to focus on using open-ended questions, such as “tell me what happened on 

….” as opposed to questions which direct the interviewee towards a particular 

conclusion.  You want to have the interviewee discussing their side of things in their own 

words, with you taking the role of listener more than speaker.   

 

• In preparing for an interview, you may want to have a list of topics you want to cover, but 

the questions will often be determined by what is being said, so pre-scripting the 

questions you want to ask may only be a starting point.  It is useful to start with general 

questions and narrow your focus depending on the answers provided.   

 

• With the respondent, you may want to provide him or her with a copy of the complaint in 

advance so that he or she is able to review it and is prepared to respond.  The most 

important part of interviewing the respondent is to ensure he or she (1) understands the 

allegations and (2) has an opportunity to respond to the allegations. This means the 

respondent will need to be questioned with some specificity if necessary.  For example, if 

the allegation is that Joe pushed Frank in the lunchroom on September 30, 2020 you will 
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want to specifically ask Joe if he pushed Frank in the lunchroom on September 30, 2020 

to see what he says.  He may deny it, he may admit it, or he may admit it and provide an 

explanation (e.g., because Frank spit on him).  It would then become necessary to go 

back to Frank and any other witnesses to determine whether this occurred. 

 

• Should an employee being interviewed refuse to answer a question, the investigator 

should clearly advise that he or she is being provided an opportunity to co-operate and (if 

the interviewee is the respondent) to provide information which may assist him or her.  If 

the interviewee is the respondent, he or she should also be advised if he or she refuses the 

opportunity to provide information to the investigator, the investigation will proceed and 

findings of fact drawn based on the information collected and the respondent will not be 

provided a further opportunity to provide information to assist in his or her own defense.  

 

• In the course of the interview, the investigator may wish to ask each interviewee if there 

is anyone else with whom the investigator should speak to who may be able to verify the 

witness’ account.  Those individuals should be interviewed if you believe they may be 

able to provide information necessary to assist you in reaching a conclusion.  

 

• Always remember that you don’t have to get everything in the first interview.  If you 

think of other information you need, you can always meet with the party again to get that 

information. 

 

• Some interviewees may request they be permitted to have a representative present during 

the investigation.  Absent a specific provision in a collective agreement that speaks to the 

issue of representation in such circumstances, interviewees are not entitled to 

representation.  That said, there may be sound reasons to agree to such a request.  

Consider the pros and cons before dismissing such a request out of hand.  

 

How – Taking Notes – Just the Facts! 

 

• The investigator whose role it is to take thorough notes of the investigation should make 

note of the following:  

o Who was interviewed and who was present 

o Where and when the meeting occurred 

o What was discussed (in as much detail as possible) 

 

• It is very important notes contain no editorials or opinions.  Notes must be as close as 

possible to a verbatim record of questions asked and answered at the meeting.  Should the 

investigation culminate in litigation, the notes will likely be produced in the course of 

that litigation.  Notes containing editorial commentary could significantly undermine the 

credibility of the investigation and any subsequent disciplinary action. 
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Signing Off 

 

• At the end of the interview, the investigation team may wish to ask the interviewee to 

review the notes taken to ensure they are complete and correct; and to sign them.  If an 

interviewee is requested to sign off on the notes and refuses, the note-taker should add the 

following to the notes: “The interviewee was given the opportunity to review the notes 

and to amend any portion of the notes he or she believed to be inaccurate or incomplete.  

The interviewee reviewed the notes and declined to sign”.  

 

Concluding the Interview 

 

• Not surprisingly, not everyone can recall every detail of an event during an interview. For 

this reason, the interviewee should be advised to contact the investigator if he or she 

subsequently remembers or learns of any additional information, correction or 

clarification. 

 

Post Interview 

 

• Any information collected following the interview of the respondent (that was not 

originally put to respondent, likely because it was not known at the time of the first 

investigation meeting), should be put to him or her.  To do this, another meeting should 

be held to allow the person under investigation to respond to the new information. 

 

CONCLUDING THE INVESTIGATION: MAKING FINDINGS   

 

• At the conclusion of the evidence collection phase of the process, a determination will 

have to be made (i.e., has the complaint been substantiated?).   

 

• Review all of the material and determine if there is anyone you think you may need to re-

interview.  You will want to make sure you feel comfortable you have all of the 

information that you need before making a determination. 

 

• When trying to draw a conclusion as to what you think occurred, you need to be focused 

on what type of objective evidence you have to support one version of events over 

another.  For example, this may be assisted by documentary evidence, corroborating 

stories from witnesses, etc.   

 

• You will want to ensure any conclusion drawn is based on a critical evaluation of the 

evidence and not just on an impression or a “feeling” that one party should be believed 

over another.  This is particularly true in a situation where the impact of a finding a party 

engaged in improper workplace conduct has the potential to impact negatively on that 

person’s work and/or personal life. 
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• That said, the standard of proof to be applied in the context of a workplace investigation 

is not the same as that which is applied in a criminal investigation.  In other words, you 

do not require proof beyond a reasonable doubt.  Rather, your decision should be based 

on a determination of the balance of probabilities (i.e., is it more likely than not the 

transgression complained of occurred?) 

 

• If it is a complaint of workplace harassment, once you have made a determination as to 

whether the complaint is substantiated, you will need to advise the complainant and the 

respondent (if he or she is a worker) in writing of the conclusions reached in the 

investigation and any discipline imposed.  

 

CONCLUSION 

 

Conducting a credible workplace investigation is all about process. There are many steps to 

consider, starting with the receipt of the complaint, through to the final decision-making. The 

need for a workplace investigation therefore presents both a challenge and an opportunity.  

 

The challenge is maintaining impartiality and the appearance of impartiality throughout the 

investigation.  Every aspect of an investigation can affect the appearance of impartiality; even 

small details like the location where the interviews are conducted.  For this reason, we 

recommend developing a detailed investigation plan in consultation with your legal counsel.   

 

The opportunity presented is one of effective and proactive management of workplace issues.  

Conducting a thorough, fair, and effective workplace investigation is key to a successful 

management strategy.  A proper investigation is also a great framework from which to present a 

case to an adjudicator and may serve as a helpful tool in limiting your organization’s potential 

liability. 

 

We hope this overview of workplace investigations is a helpful introduction to the process. For 

further information or for assistance please contact a member of our team.  
 

The information contained in this article is provided for general information purposes only and does not 

constitute legal or other professional advice, nor does accessing this information create a lawyer-client 

relationship. This article is current as of February 2021 and applies only to Ontario, Canada, or such 

other laws of Canada as expressly indicated.  Information about the law is checked for legal accuracy as 

at the date the article is prepared, but may become outdated as laws or policies change.  For clarification 

or for legal or other professional assistance please contact Sherrard Kuzz LLP. 

 

 
 

 

 


