
STRATEGIES FOR
KATHLEEN NALTY

26 • THE FEDERAL LAWYER • January/February 2017



A three-part dialogue published in The 

Colorado Lawyer early last year raised 

awareness about the prevalence of con-

scious and unconscious biases in the legal 

profession.4 While we may be aware of our 

conscious attitudes toward others, we are 

typically clueless when it comes to our 

unconscious (or implicit) biases. This article 

will help you recognize your unconscious bi-

ases and provides research-based strategies 

for addressing them.

Why Does It Matter?
Research studies reveal just how much bias 

impacts decisions—not just on a conscious 

basis, but to a much greater extent, on an 

unconscious basis. Experts believe that the 

mind’s unconscious is responsible for 80 

percent or more of thought processes.5 Yet 

the conscious mind is simply not capable of 

perceiving what the unconscious is thinking.6 

You can be two people at the same time: a 

conscious self who firmly believes you do not 

have any bias against others because of their 

social identities, and an unconscious self 

who harbors stereotypes or biased attitudes 

that unknowingly leak into decision-making 

and behaviors.7 The good news is that we 

can work to redirect and reeducate our un-

conscious mind to break down stereotypes 

and biases we don’t agree with by engaging 

in the research-based activities outlined in 

this article.

This process is critical to making better 

decisions in general, and is particularly 

important as the legal industry struggles 

to play catch-up with respect to inclusive-

ness. In addition to eliminating the hidden 

barriers that keep the legal profession from 

being more diverse, recognizing and dealing 

with unconscious biases actually helps 

individuals become smarter, more effective 

lawyers. After all, this is a service industry, 

and our ability to interact with a diverse 

community and serve a wide variety of cli-

ents depends on making decisions free from 

fundamental errors. Finding the pitfalls in 

our thinking, taking them into account, and 

working to eliminate them leads to better 

decision-making. Individuals who make 

better decisions also help their organiza-

tions perform better. So there is a lot at 

stake in terms of whether you will invest 

the time to be more inclusive and become a 

more effective lawyer by attending to your 

unconscious biases.

Types of Unconscious Cognitive Biases
We all have unconscious cognitive biases 

So—what’s in a name? Apparently, a lot. If you are 
named John, you will have a significant advantage 
over Jennifer when applying for a position, even if you 
both have the exact same credentials.1 If your name is 

José, you will get more callbacks if you change it to Joe.2 And if 
you’re named Emily or Greg, you will receive 50 percent more 
callbacks for job interviews than equally qualified applicants 
named Lakisha or Jamal.3

Confronting 
Unconscious Bias
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that can, and often do, interfere with good decision-making. There 

are too many to address in this article, but it is worthwhile to learn 

about a few that are particularly important with respect to diversity 

and inclusion.

Confirmation Bias
Confirmation bias is a type of unconscious bias that causes people 

to pay more attention to information that confirms their existing 

belief system and disregard that which is contradictory.

Clearly this can harm good decision-making. You can probably 

think of at least one instance when you advised a client or reached a 

decision and later realized you dismissed or unintentionally ignored 

critical information that would have led to a different and perhaps 

better outcome.

Confirmation bias can also skew your evaluations of others’ work 

and potentially disrupt their careers. In The Colorado Lawyer’s 

threepart dialogue, Professor Eli Wald briefly mentioned a research 

study on confirmation bias in the legal industry that I feel bears 

further elaboration here.8 In 2014, Dr. Arin Reeves released results of 

a study she conducted to probe whether practicing attorneys make 

workplace decisions based on confirmation bias.9 This study tested 

whether attorneys unconsciously believe African Americans produce 

inferior written work and that Caucasians are better writers. 

With the help of other practicing attorneys, Reeves created 

a research memo that contained 22 errors (spelling, grammar, 

technical writing, factual, and analytical). The memo was distrib-

uted to 60 partners working in nearly two dozen law firms who 

thought they were participating in a “writing analysis study” to help 

young lawyers with their writing skills. All of the participants were 

told the memo was written by a (fictitious) third-year associate 

named Thomas Meyer who graduated from New York University 

Law School. Half of the participants were told Thomas Meyer was 

Caucasian and the other half were told Thomas Meyer was African 

American. The law firm partners participating in the study were 

asked to give the memo an overall rating from 1 (poorly written) to 

5 (extremely well written). They were also asked to edit the memo 

for any mistakes.

The results indicated strong confirmation bias on the part of 

the evaluators. African American Thomas Meyer’s memo was given 

an average overall rating of 3.2 out of 5.0, while the exact same 

memo garnered an average rating of 4.1 out of 5.0 for Caucasian 

Thomas Meyer. The evaluators found twice as many spelling and 

grammatical errors for African American Thomas Meyer (5.8 out of 

7.0) compared to Caucasian Thomas Meyer (2.9 out of 7.0). They 

also found more technical and factual errors and made more critical 

comments with respect to African American Thomas Meyer’s memo. 

Even more significantly, Reeves found that the female and racially/

ethnically diverse partners who participated in the study were just as 

likely as white participants to be more rigorous in examining African 

American Thomas Meyer’s memo (and finding more mistakes), while 

basically giving Caucasian Thomas Meyer a pass.10

The attorneys who participated in this study were probably 

shocked by the results. That is the insidious nature of unconscious 

bias—people are completely unaware of implicit biases they may 

harbor and how those biases leak into their decision-making and 

behaviors.

Attribution Bias
Another type of unconscious cognitive bias—attribution bias—

causes people to make more favorable assessments of behaviors 

and circumstances for those in their “in groups” (by giving second 

chances and the benefit of the doubt) and to judge people in their 

“out groups” by less favorable group stereotypes.

Availability Bias
Availability bias interferes with good decision-making because it caus-

es people to default to “top of mind” information. So, for instance, if 

you automatically picture a man when asked to think of a “leader” and 

a woman when prompted to think of a “support person,” you may be 

more uncomfortable when interacting with a female leader or a man in 

a support position, particularly at an unconscious level.

Affinity Bias
The adverse effects of many of these cognitive biases can be com-

pounded by affinity bias, which is the tendency to gravitate toward 

and develop relationships with people who are more like ourselves 

and share similar interests and backgrounds. This leads people to 

invest more energy and resources in those who are in their affinity 

group while unintentionally leaving others out. Due to the preva-

lence of affinity bias, the legal profession can best be described as 

a “mirrortocracy”—not a meritocracy. A genuine meritocracy can 

never exist until individual lawyers and legal organizations come to 

terms with unconscious biases through training and focused work to 

interrupt biases.

How Unconscious Bias Plays Out in the Legal Profession
Traditional diversity efforts have never translated into sustained 

diversity at all levels. Year after year, legal organizations experience 

With the help of other practicing attorneys, Reeves created a research 
memo that contained 22 errors (spelling, grammar, technical writing, 
factual, and analytical). The memo was distributed to 60 partners working 
in nearly two dozen law firms who thought they were participating in a 
“writing analysis study” to help young lawyers with their writing skills. 
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disproportionately higher attrition rates for attorneys in already 

underrepresented groups—female, racially/ethnically diverse, 

LGBT, and those with disabilities.11 Before 2006 and the first of eight 

national research studies,12 no one was sure what was causing higher 

attrition rates for attorneys in these groups. Now the answer is clear: 

every legal organization has hidden barriers that disproportionately 

impact and disrupt the career paths of many female, LGBT, racially/

ethnically diverse, and disabled lawyers.

According to the research studies, critical career-enhancing op-

portunities are shared unevenly by people in positions of power and 

influence, often without realizing that certain groups are dispropor-

tionately excluded. Hard work and technical skill are the foundation 

of career progress, but without some access to these opportunities, 

attorneys are less likely to advance in their organizations. Specifical-

ly, female, LGBT, disabled, and racially/ethnically diverse attorneys 

have disproportionately less access to the following:

• networking opportunities—informal and formal

• insider information

• decision-makers

• mentors and sponsors

• meaningful work assignments

• candid and frequent feedback

• social integration

• training and development

• client contact

• promotions

The studies all point to bias as the major cause of these hidden 

barriers. Certainly, overt discrimination still exists and contributes 

to this dynamic. But it turns out that a specific kind of unconscious 

(and thus unintentional) bias plays the biggest role. Affinity bias, 

which causes people to develop deeper work and trust relationships 

with those who have similar identities, interests, and backgrounds, 

is the unseen and unacknowledged culprit. When senior attorneys— 

the vast majority of whom are white and male—gravitate toward 

and share opportunities with others who are like themselves, they 

unintentionally leave out female, LGBT, disabled, and racially/ethni-

cally diverse attorneys.

Strategies for Identifying and Interrupting Unconscious Bias
Having unconscious bias does not make us bad people; it is part of 

being human. We have all been exposed to thousands of instances of 

stereotypes that have become embedded in our unconscious minds. 

It is a bit unsettling, however, to think that good, well-intentioned 

people are actually contributing—unwittingly—to the inequities that 

make the legal profession one of the least diverse. The good news is 

that once you learn more about cognitive biases and work to disrupt 

the stereotypes and biased attitudes you harbor on an unconscious 

level, you can become a better decision-maker and help limit the 

negative impacts that are keeping our industry from being more 

diverse and inclusive. 

The obvious place to start is with affinity bias; learning and re-

minding yourself about affinity bias should help you lessen the effect 

on people in your “out groups.” Affinity bias has been well docu-

mented in major league sports. A series of research studies analyzing 

foul calls in NBA games demonstrates the powerful impact of simply 

being aware of affinity bias. In the first of three studies examining 

data from 13 seasons (1991–2004), researchers discovered that ref-

erees called more fouls against players who were not the same race 

as the referee, and these disparities were large enough to affect the 

outcomes in some games.13 Based on a number of studies document-

ing the existence of “in group” or affinity bias in other realms, the 

researchers inferred that the differential in called fouls was mostly 

happening on an unconscious level.

The findings of the first study, released in 2007, were criticized 

by the NBA, resulting in extensive media coverage. The researchers 

subsequently conducted two additional studies—one using data 

from basketball seasons before the media coverage (2003–06) and 

the other focusing on the seasons after the publicity (2007–10). The 

results were striking. In the seasons before referees became aware 

they were calling fouls disparately, the researchers replicated the 

findings from the initial study. Yet after the widespread publicity, 

there were no appreciable disparities in foul-calling.

The lesson to be learned from this research is that paying atten-

tion to your own affinity bias and auditing your behaviors can help 

you interrupt and perhaps even eliminate this type of implicit bias. 

Ask yourself the following questions:

•  How did I benefit from affinity bias in my own career? Did 

someone in my affinity group give me a key opportunity that 

contributed to my success? Many lawyers insist they “pulled 

themselves up by their own bootstraps” but upon reflection have 

to acknowledge they were given key opportunities—especially 

from mentors and sponsors. Barry Switzer famously highlighted 

this tendency when he observed that “some people are born on 

third base and go through life thinking they hit a triple.”14

•  Who are my usual favorites or go-to lawyers in the office or 

practice group?

•  With whom am I more inclined to spend discretionary time, go to 

lunch, and participate in activities outside of work?

•  Do I hold back on assigning work to attorneys from underrepre-

sented groups until others vouch for their abilities?

•  When I go on client pitches, do I always take the same people?

•  Who makes me feel uncomfortable and why?

•  Who do I avoid interacting with or giving candid feedback to 

because I just don’t know how to relate to them or because I’m 

afraid I’ll make mistakes?

•  To whom do I give second chances and the benefit of the doubt 

(e.g., the people in my “in group”) and who do I judge by group 

stereotypes and, therefore, fail to give second chances?

It is easy for skeptics to dismiss inequities described by attorneys 

in underrepresented groups (or even the research studies document-

ing the disparate impact of hidden barriers) until they are presented 

with concrete evidence that some people simply have more access to 

opportunities that play a critical, but mostly unacknowledged, role in 

any attorney’s success. Thus, when implementing inclusiveness ini-

tiatives, it is important to actually count who has access to work-re-

lated opportunities, such as going on client pitches or participating 

in meaningful assignments, to counteract skeptics’ tendency to not 

believe what they don’t (or won’t) see.

Research scientists are learning more about how implicit biases 

operate, including methods for uncovering and interrupting them.15 

While it is not yet clear whether implicit biases can be complete-

ly eliminated, certain techniques have been shown to lessen bias 
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and disrupt its impact. To rescript your unconscious thoughts and 

interrupt implicit biases, you have to work your “ABS”: first, develop 

Awareness of those biases, and then make the Behavior and Struc-

tural changes required to disrupt them.

Awareness
If you make conscious negative judgments about groups that are 

based on stereotypes, you can challenge your thinking by asking 

yourself why: Why am I bothered by people in that group? Why 

do I or why should I care about that? Why do I persist in thinking 

all members of that group engage in that stereotyped behavior? 

Then actively challenge those beliefs every time they are activated. 

Overriding stereotypes takes a conscious act of will, whereas the 

activation of stereotypes does not because they are often embedded 

in your unconscious mind.

Two easy ways to develop awareness of your unconscious biases are:

1.  Keep track of your surprises (i.e., instances when something you 

expected turned out to be quite different).16 Those surprises offer 

a window into your unconscious. For example, when you pass a 

slow-moving car impeding the flow of traffic, do you expect to see 

a very elderly driver behind the wheel? When you see that the 

driver is actually younger, does that surprise you? You may truly 

believe you are not consciously biased against the elderly, but you 

reflexively presumed that the slower driver was elderly. That is 

a product of unconscious bias. How could that attitude influence 

decision-making in other areas, such as in interactions with more 

senior colleagues, witnesses, jurors, or clients?

2. Take a free, anonymous implicit association test (IAT) online 

at implicit.harvard.edu/implicit/selectatest.html. This series of 

tests, sponsored by Harvard University and taken by millions 

of people since the late 1990s, can reveal areas where you 

unknowingly harbor unconscious biases. There are over a dozen 

different tests, measuring unconscious bias with respect to 

disability, race, age, gender, gender roles, mental health, weight, 

sexual orientation, religion, and more. The tests measure how 

quickly or slowly you associate positive or negative words with 

different concepts. Your unconscious, immediate assumptions 

reveal themselves in the delayed responses measured by the 

computer when you struggle to connect words and concepts 

that are not as readily associated. You might not like, or be in 

denial with respect to, some of the test results, but they can be 

useful in revealing often uncomfortable truths about what your 

unconscious mind is up to.

While awareness is necessary, it is not sufficient, by itself, to 

interrupt unconscious bias. Behavior changes are also essential.

Behavior Changes
Like correcting a bad habit, you can retrain yourself to think in less 

biased and stereotyped ways.17 Motivation is key; research shows 

that people who seek to be fair and unbiased are more likely to be 

successful in purging their biases.18

Researchers have identified strategies people can use to change 

their behaviors to overcome bias. They include the following:

Retrain your brain. “The ‘holy grail’ of overcoming implicit bias 

is to change the underlying associations that form the basis of implic-

it bias.”19 To do so, you need to develop the ability to be self-obser-

vant. Pay attention to your thinking, assumptions, and behaviors and 

then acknowledge, dissect, and alter automatic responses to break 

the underlying associations.

Actively doubt your objectivity. Take the time to review your 

decisions (especially those related to people and their careers) and 

search for indicia of bias; audit your decisions to ensure they don’t 

disparately impact people in other groups. Pause before you make a 

final decision. 

Question your assumptions and first impressions. Ask 

others for feedback to check your thought processes. Ask yourself 

if your decision would be different if it involved a person from a dif-

ferent social identity group. Finally, justify your decision by writing 

down the reasons for it. This will promote accountability, which can 

help make unconscious attitudes more visible.

Be mindful of snap judgments. Take notice every time you 

jump to conclusions about a person belonging to a different social 

identity group (like the slow driver). Have a conversation with your-

self about why you are making judgments or resorting to stereotypes. 

Then resolve to change your attitudes. 

Oppose your stereotyped thinking. One of the best tech-

niques seems odd but has been shown to have a lasting effect: 

think of a stereotype and say the word “no” and then think of a 

counter-stereotype and say “yes.” People who do this have greater 

long-term success in interrupting their unconscious bias with respect 

to that stereotype.20 To decrease your implicit biases, you might also 

want to limit your exposure to stereotyped images; for instance, con-

sider changing the channel if a TV show or song features stereotypes.

Deliberately expose yourself to counter-stereotypical 
models and images. For example, if it is easier for you to think 

of leaders as male, study successful female leaders to retrain your 

unconscious to make the connection between leaders and both 

women and men. Research has shown that simply viewing photos of 

women leaders helps reduce implicit gender bias.21 Even the Harvard 

professor who invented the IAT—Mahzarin Banaji—acknowledged 

that she has some gender bias. To interrupt it, she put rotating 

photographs on her computer screensaver that are counter-stereo-

typical, including one depicting a female construction worker feeding 

her baby during a work break.

Look for counter-stereotypes. Similarly, pay more attention 

and be more consciously aware of individuals in counter-stereotypic 

roles (e.g., male nurses, female airline pilots, athletes with disabili-

ties, and stay-at-home dads).

Remind yourself that you have unconscious bias. Research 

shows that people who think they are unbiased are actually more 

biased than those who acknowledge they have biases.22 There is 

a Skill Pill mobile app on managing unconscious bias available for 

enterprise usage (skillpill.com). If you play this short app before 

engaging in hiring, evaluation, and promotion decisions, it could 

help you interrupt any unconscious biases. But you don’t need an 

app to prompt yourself to be mindful of implicit bias and its impact. 

You could create a one-page reminder sheet that accompanies every 

evaluation form or candidate’s résumé, for instance.

Engage in mindfulness exercises on a regular basis, or at 

least before participating in an activity that might trigger stereo-

types (e.g., interviewing a job candidate).23 Research shows that 

mindfulness breaks the link between past experience and impulsive 

responses, which can reduce implicit bias.24

Engage in cross-difference relationships. Cultivate work 

relationships (or personal relationships outside of work) that involve 

people with different social identities.25 This forces you out of your 
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comfort zone and allows your unconscious to become more comfort-

able with people who are different. Those new relationships will also 

force you to dismantle stereotypes and create new types of think-

ing—both conscious and unconscious. So find ways to mentor junior 

colleagues who are different from you in one or more dimensions 

(e.g., gender, race, age, religion, parental status, etc.), and ask them 

how they view things. This will open you up to new ways of perceiv-

ing and thinking.

Mix it up. Actively seek out cultural and social situations that 

are challenging for you—where you are in the distinct minority or 

are forced to see or do things differently. For example, go to a play 

put on by PHAMILY (an acting troupe of people with mental and 

physical disabilities) or attend a cultural celebration that involves 

customs and people you have never been exposed to. The more 

uncomfortable you are in these situations, the more you will grow 

and learn.

Shift perspectives. Walk in others’ shoes; look through their 

lenses to see how they view and experience the world. Join a group 

that is different (e.g., be the male ally in the women’s affinity group). 

This will help you develop empathy and see people as individuals in-

stead of lumping them into a group and applying stereotypes.26 And 

if you’re really serious about reducing implicit racial bias, research 

shows that picturing yourself as having a different race results in 

lower scores on the race IAT.27 

Find commonalities. It is also useful to look for and find 

commonalities with colleagues who have different social identities 

from you.28 Do they have pets? Are their children attending the same 

school as your children? Do they also like to cook, golf, or volunteer 

in the community? You will be surprised to discover how many things 

you have in common. Research shows that when you deliberately 

seek out areas of commonality with others, you behave differently 

toward them and exhibit less implicit bias.29

Reduce stress, fatigue, cognitive overload, and time crunch-
es. We are all more prone to revert to unconscious bias when we are 
stressed, fatigued, or under severe cognitive load or time constraints.30 

Relax and slow down decision-making so that your conscious mind 

drives your behavior with respect to all people and groups.31

Give up being color/gender/age blind. Don’t buy into the 

popular notion that you should be blind to differences; it is impos-

sible and backfires anyway. Your unconscious mind sees and reacts 

to visible differences, even if you consciously believe you don’t. 

Research demonstrates that believing you are blind to people’s 

differences actually makes you more biased.32 The better course is 

to acknowledge these differences and work to ensure they aren’t 

impairing your decision-making—consciously or unconsciously. The 

world has changed. In the 20th century, we were taught to avoid 

differences and there was an emphasis on assimilation (the “melting 

pot”). In the 21st century, we know that being “difference-seeking” 

and inclusive actually causes people to work harder cognitively,33 

which leads to better organizational performance and a healthier 

bottom line. Today’s mantra should be: “I need your differences to be 

a better thinker and decision-maker, and you need mine, too.”

Awareness of implicit bias is not enough. Self-monitoring is also 

insufficient. Individual behavior changes often have to be supported 

and encouraged by structural changes to have the greatest impact on 

interrupting implicit biases.

Structural Changes
Highly skilled, inclusive leaders make concerted efforts to ensure 

that hidden barriers are not thriving on their watch. Because bias 

flourishes in unstructured, subjective practices, leaders should put 

structured, objective practices and procedures in place to help 

people interrupt their unconscious biases. Just knowing there is ac-

countability and that you could be called on to justify your decisions 

with respect to others can decrease the influence of implicit bias.34

Leaders, in conjunction with a diversity and inclusiveness (D+I) 

committee, can examine all systems, structures, procedures, and 

policies for hidden structural inequities and design action plans to 

make structural components inclusive of everyone. Structural chang-

es should be designed to address the hidden barriers first, because 

research shows that these are the most common impediments.

To make the invisible visible with respect to mentorship and 

sponsorship, one firm simply added the following question to its 

partners’ end-of-year evaluation form: “Who are you sponsoring?” 

This simple but profoundly illuminating question allowed firm leaders 

determine who was falling through the cracks. The firm then created 

a D+I Action Plan with a focus on mentorship and sponsorship. The 

firm is currently implementing a “Culture of Mentorship” to ensure 

that all attorneys receive equitable development opportunities so they 

can do their best work for the firm. After all, a business model where 

some attorneys are cultivated and others are not makes no sense; the 

organization could accomplish so much more if every one of its human 

Highly skilled, inclusive leaders make concerted efforts to ensure that 
hidden barriers are not thriving on their watch. Because bias flourishes 
in unstructured, subjective practices, leaders should put structured, 
objective practices and procedures in place to help people interrupt their 
unconscious biases. Just knowing there is accountability and that you 
could be called on to justify your decisions with respect to others can 
decrease the influence of implicit bias.
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capital assets operated at the highest level possible. Imagine the en-

hancement to the bottom line for organizations that are inclusive and 

have eliminated hidden barriers to success for everyone.

There are dozens of structural changes that can be made, ranging 

from small to large. But the structural change with the most potential 

for lasting change is a D+I competencies framework. Recently, a 

two-year study of more than 450 companies by Deloitte determined 

that the talent management practices that predicted the highest per-

forming companies all centered on inclusiveness.35 Many companies 

that have instituted D+I competencies and hold employees account-

able for inclusive behaviors in their job duties and responsibilities 

are making real progress with respect to diversity. For example, at 

Sodexho, implementation of D+I competencies resulted in “double 

digit growth in representation of women and minorities.”36

This type of framework is critical in any legal organization. Many 

people would do more with respect to inclusiveness if they just knew 

what to do. Competencies define behaviors along an easily under-

standable scale—are you unskilled, skilled, or highly skilled in inclu-

siveness (and, therefore, contributing to the organization’s success in 

more meaningful ways)? This key component was lacking in the legal 

industry, so I wrote and published a book in 2015: Going All In on 

Diversity and Inclusion: The Law Firm Leader’s Playbook. This 

book contains individual and organizational competencies frameworks, 

as well as the tools and strategies law firm leaders need to address the 

hidden barriers, identify the unconscious biases that allow those barri-

ers to thrive, and make genuine progress on diversity and inclusion.

Examples of Bias-Breaking Activities: Stories From the Front Lines
Implementing the de-biasing strategies outlined above is not a “one 

and done” proposition. It is an ongoing process and must become 

second-nature to be most effective. Once you start implementing 

these strategies, the lessons learned will be impactful.

I teach a class at the University of Denver Sturm College of Law on 

“Advancing Diversity and Inclusion,” which includes a session on uncon-

scious biases. As part of their learning experience, I ask my students to 

engage in some of the activities outlined above and write short essays on 

what they discovered or learned. They had some eye-opening experi-

ences that will help them interrupt their own implicit biases and make 

them better decision-makers as practicing lawyers.

For instance, one student who is not very religious visited a local 

mosque to learn more about Muslim people and their faith. The 

student attended a presentation on Islam during an open house and 

observed the members during prayer. His experience gave him more 

familiarity and comfort with a group of people that is currently wide-

ly disparaged and stereotyped.

After taking an IAT that revealed an unconscious bias against 

older people and consciously acknowledging he avoids his older col-

leagues at work, another student decided to confront this tendency 

by finding commonalities with them. Specifically, the student knew 

that he shared an interest in gardening with an older colleague with 

whom he would be working on an upcoming project. So he deliber-

ately struck up a conversation with this co-worker about gardening 

and found it was then easier to work with him on the project.

Another student decided to consciously observe his reflexive 

thought processes by noticing what he was thinking or how he react-

ed to different people and then opposing any stereotyped thoughts. 

While attending a basketball game, he saw a black man dressed in 

medical scrubs enter the gym. Immediately, the student observed 

that he was trying to figure out what the man did for a living. The 

student noticed that he assumed the man worked as an X-ray tech-

nician or medical assistant. At that point, he realized that the man’s 

race and gender might be triggering these assumptions and the stu-

dent then visualized the man as a nurse, a home health-aid worker, 

or a physician. This student wrote that the exercise made him aware 

of how often he jumps to conclusions about others based on visible 

cues and makes assumptions that might be completely wrong.

A female student decided to doubt her own objectivity with 

respect to how she viewed the support staff at her company. She be-

lieves she’s a gender champion but was surprised to realize that she 

really doesn’t view the support staff (mostly women) as favorably as 

the sales staff (mostly men). She decided to picture women in sales 

positions and men in support positions to try to retrain her uncon-

scious mind and the assumptions she was used to making.

Another student, who is white and grew up in an all-white com-

munity, chose to observe the “Black Lives Matter” demonstration 

and participate in the Martin Luther King Day parade. She also later 

attended a Sunday service at an all-black church and wrote this 

about the experience:

Overall it was a good experience because I think being uncom-

fortable can be good for a person. Looking back, I really had 

no reason to be uncomfortable because everyone was very 

nice and welcoming; my uneasiness was made up in my head 

based on assumptions I feared people would make about me. 

Many attorneys, judges, and other law professionals in the Colorado legal 
community are pioneers when it comes to diversity and, particularly, 
inclusion. Ten years ago, with the establishment of the Deans’ Diversity 
Council, this legal community was the first in the country to focus on the 
new paradigm of inclusiveness and how it must be added to traditional 
diversity efforts to make diversity sustainable.
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Putting yourself in situations that are uncomfortable and 

observing your own attitudes, judgments, and behaviors can flip a 

switch in your brain and help you learn new ways of thinking and 

interacting with others. The real-world impact of this is illustrated 

by a story told to me by an in-house attorney who reassessed a bi-

ased assumption before it had an impact on someone else’s career. 

The attorney met with a group of people at her company to discuss 

staffing a challenging position that would require a lot of travel. The 

name of a qualified female employee candidate was proposed. The 

lawyer knew the candidate was a single mother of a toddler and 

immediately suggested to the group that it might be very difficult 

for a single mother to handle the extensive travel required. Effec-

tively, this comment removed the woman from consideration. Later, 

the lawyer attended a workshop on unconscious bias. She realized 

that she’d made assumptions that might not be true. The lawyer 

met with the female employee and asked her if she was able to 

travel for business. The female employee said that travel wasn’t an 

impediment because she had several family members nearby who 

could help care for her child while she was out of town. The lawyer 

immediately went back to the group and explained her mistake, 

asking that the female employee’s name be included for consider-

ation for the position.

Conclusion
Many attorneys, judges, and other law professionals in the Colorado 

legal community are pioneers when it comes to diversity and, partic-

ularly, inclusion. Ten years ago, with the establishment of the Deans’ 

Diversity Council, this legal community was the first in the country to 

focus on the new paradigm of inclusiveness and how it must be add-

ed to traditional diversity efforts to make diversity sustainable. The 

three-part dialogue on unconscious bias featured in The Colorado 

Lawyer was truly ground-breaking because it addressed challenges 

not often discussed openly.

The next step is to take action, on an individual and organization-

al basis, to eliminate hidden barriers and interrupt the unconscious 

biases that fuel those barriers. It should be deeply concerning to 

everyone that good, well-meaning people are doing more to foster 

inequities in the legal workplace—unintentionally and unknowing-

ly—just by investing more in members of their affinity or “in groups” 

than the harm caused by outright bigotry. This unfortunate dynamic 

will change only when we come to terms with the fact that we all 

have biases—conscious and unconscious—and begin to address 

those biases. Good intentions are not enough; if you are not inten-

tionally including everyone by interrupting bias, you are unintention-

ally excluding someone.

So now, ask yourself, are you up to this challenge? 
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