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2021-2022 IMMIGRATION, REFUGEE, AND CITIZENSHIP LAW MOOT OFFICIAL 

PROBLEM 

The following are the Decision and Reasons of Board Member Ellie Henry of the Refugee 

Protection Division (“RPD”) of the Immigration and Refugee Board (“IRB”), in which the RPD 

found that an abuse of process had occurred and stayed the underlying vacation proceedings.  The 

decision of RPD Board Member Ellie Henrique was subsequently overturned by the Honourable 

Justice Peter Sivakumar of the Federal Court of Canada; the judgment for which is also set out 

below.  

In this moot, both the RPD Board Member and Federal Court have jurisdiction over the issues 

raised in their respective decisions. The standard of review adopted by the Federal Court is also 

correct and not the subject of appeal to the Crown Court of Canada. Please do not make arguments 

challenging either issues of jurisdiction or the standard of review. 

The Crown Court is a fictional court established to hear immigration, refugee, and citizenship 

appeals from the Federal Court. No decision of any Canadian court, including the Supreme Court 

of Canada, is binding on the Crown Court of Canada; however, Canadian jurisprudence can and 

should be used in the appeal facta to argue respective positions. In accordance with Rule 9 of the 

Official Rules, decisions of appellate courts and the Supreme Court of Canada are persuasive in 

the Crown Court of Canada in accordance with the established hierarchy of those courts. 

All the issues raised in the reasons given by the RPD Board Member and Federal Court should be 

addressed by Counsel for the Appellants or Respondent in their submissions. Arguments not 

referenced in the reasons may be advanced by counsel in their submissions, but only if they relate 

to the issues identified in the previous decisions.  

In order to appeal to the Crown Court of Canada, Justice Sivakumar certified the following 

question: 

In the context of an application to vacate refugee status pursuant to 

s. 109 of the Immigration and Refugee Protection Act, can an abuse 

of process be found where a material, but indirect, misrepresentation 

has been conceded or otherwise established and where the only 

alleged prejudice is personal prejudice that is a direct result of this 

material misrepresentation? 

Whether this question is properly certified is not a subject of appeal to the Crown Court. As the 

moot is to proceed on the basis that the above question has been properly certified, this also opens 

the grounds of argument on appeal to both issues raised and decided before the Federal Court. 
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Pursuant to Rule 10 of the Official Rules, mooters may request clarification on points that are 

unclear in the Official Problem and that reasonably need to be clarified in order to submit a proper 

argument. Such requests must be made by email to info@ilm-cpdi.ca by midnight EST on October 

28, 2021 and include a max. 250 word explanation as to why a clarification is necessary. 
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Application to vacate – Demande d’annulation 
  

 

 

 

 

REASONS AND DECISION 

INTRODUCTION 

1. This is an application by the Minister, pursuant to s. 109 of the Immigration and Refugee 

Protection Act (“IRPA”), to vacate the refugee status conferred on the Respondents, Resmi 

KADARE, Alba KADARE, Halit KADARE and Helena KADARE in June 1999. 

 

2. In the application initiated on December 10 2017, the Minister argues that the Respondents 

made material misrepresentations during their claim for refugee protection, such that s. 109 

of the IRPA is engaged. As a result, the decision to grant protection should be vacated, the 

claim should be deemed to be rejected and the decision that led to protection should be 

nullified. 

 

3. The principal Respondent, Resmi Kadare, did not attend the hearing. His whereabouts are 

unknown. His ex-wife and Respondent, Alba Kadare, also did not attend the hearing; she 

passed away in 2016. 

 

4. Only their children, Halit and Helena Kadare, responded to the application for vacation of 

their refugee status. They filed an application to stay the proceedings against them on the 

basis that the proceedings constitute an abuse of process due to the Minister’s delay in 

bringing the application to vacate. The Minister filed a written response opposing this 

application.  

 

5. On June 1 2020, the Panel heard testimony from both Halit and Helena Kadare regarding 

the abuse of process and heard oral submissions from both parties. These are the reasons 

and decision for the application to vacate the refugee status of Halit and Helena Kadare; a 

separate decision has been issued for Resmi Kadare. 

 

 

Designated 

Representative(s) 
N/A 

Représentant(e)(s) 

désigné(e)(s)  
    

    

 

Counsel for the 

Minister 
CBSA Hearings Officer 

Conseil du (de la) 

ministre 
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FACTS 

Refugee claim in Canada 

 

6. The Respondents alleged in their refugee claim to be citizens of Albania and no other 

country.  

 

7. In his Personal Information Form (“PIF”) narrative, Resmi Kadare claimed that the family 

had been threatened in a series of events between 1997 to April 1998 as a result of a blood 

feud. The Taho and Kadare families owned adjacent property in Albania. In late 1996, a 

member of the Taho family built a barn on what the Kadare family believed was their land. 

Attempts to resolve the conflict amicably were unsuccessful and, during a quarrel over the 

land, Sammi Kadare, a paternal uncle of Resmi Kadare, killed Ermal Taho’s only son, 

Arben Taho. The Taho family vowed to avenge the death and declared a blood feud the 

next day.  

 

8. The declaration of the blood feud led to additional attacks between the families. These 

escalated in severity towards the end of 1997 and early 1998, leading to the deaths of 

various extended Kadare family members, including Sammi Kadare and paternal cousins. 

The PIF narrative of Resmi Kadare also claimed that he was the focus of verbal threats and 

physical attacks by the Taho family between February and April 1998.  

 

9. In January 1998, the extended Kadare family approached the Committee of Nationwide 

Reconciliation (“CNR”), an organization tasked with resolving blood-feud conflicts in 

Albania. In March 1998, the CNR advised that reconciliation efforts were futile.  In the 

face of ongoing conflict between the two families, the escalating threats against themselves 

and the March 1998 CNR advice, the Kadare Family fled to Canada and initiated their 

refugee claim in May 1998 at the Port-of-Entry (Toronto Pearson Airport). The PIF 

narrative of Resmi Kadare states that family travelled directly from Albania to Toronto via  

a connecting flight in Rome. 

 

10. The Kadare family’s refugee claims were heard and accepted in June 1999. The RPD 

decision is brief. It concludes that the Kadare family are persons in need of protection 

pursuant to s.97 of the IRPA. The Board found the family to be credible in their claims, 

based on the oral testimony of Resmi Kadare and the supporting personal documents filed 

in disclosure. Resmi was the only witness heard by the Board. His testimony was found to 

be credible; the relevant portion of the decision regarding the credibility of Resmi Kadare, 

and the family is excerpted here: 

 

In terms of your general credibility, I find you [Resmi Kadare, 

principal claimant] to be a credible witness based on your 
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spontaneous, detailed and forthright testimony. You elaborated with 

additional details when requested without apparent hesitation and 

without embellishment. You also provided detailed testimony about 

the events that led to your family’s refugee claim, including the 

escalating violence and bloodshed throughout 1997, leading to 

deaths of your family members and your own targeting by the Taho 

family in February through March of 1998.  

 

I find that your testimony was without any notable internal 

inconsistencies. Furthermore, your testimony was consistent with 

the allegations as laid out in your personal information form and 

attached narrative, as well as with the supporting letters that were 

provided as part of Exhibit 4: Personal supporting disclosure, dated 

May 28 1999 [cited to footnote 3 of 1999 RPD decision], and the 

country condition evidence regarding blood feuds found in the most 

recent National Documentation Package for Albania. 

 

[Footnote 3 – Exhibit 4: Personal Supporting Disclosure of 

claimants, dated May 28 1999, pg. 5-29] 

 

11. The Board further concluded that there is no state protection available to the Kadare family 

based on the inability of the Albanian government to stop the blood feuds and the reliance 

on CNR to negotiate truces. 

 

12. Permanent residence was granted to all family members in August 2001.  

 

Events subsequent to refugee claim in Canada  

 

13. In late 2001, Resmi and Alba Kadare separated and later divorced. Alba, Halit and Helena 

had no contact with Resmi after 2001. His current whereabouts are unknown. The 

application to vacate refugee status was served on his last known address in Canada.  

 

14. In 2005, Alba applied to renew her permanent residence card. In response to a request from 

Immigration, Refugees and Citizenship Canada (“IRCC”) for clarification of residential 

discrepancies, Alba disclosed that she had resided in Norway between January to April 

1998, not Albania. Although a PR card was issued to Alba, an investigation was 

commenced in respect of the period of residence in Norway. Alba was not made aware of 

this investigation.  
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15. In 2006, Alba, Halit and Helena filed applications for grants of Canadian citizenship. The 

applications were suspended for admissibility investigation. Alba, Halit and Helena were 

not made aware of the suspension or the admissibility investigation. 

 

16. Alba Kadare passed away in 2016. Halit and Helena have never returned to Albania since 

first arriving in Canada and testified that they have had no relationship with any family 

who may still remain there.  

 

Evidence before the Board in the current vacation proceedings 

 

17. The application to vacate the refugee status of the four Kadare family members was filed 

on December 10, 2017. The Minister submits that the information regarding the residence 

in Norway between January to April 1998 reflects a misrepresentation and withholding of 

material facts. Had the RPD been aware of this information, it would not have accepted the 

Respondents’ claims. Because the threats against the family in 1998 could not have 

occurred, the Minister submits that it is likely the other alleged events never took place.  

The Minister requests that the Board now reweigh the evidence and find that the other 

alleged events did not occur given the misrepresentation and general loss of credibility.  

 

18. The Minister filed the following evidence at the same time: 

 the PIF form and narrative of Resmi Kadare; 

 the RPD’s notice of positive decision and text of decision; 

 Alba Kadare’s permanent residence card renewal application from 2005; 

 the resulting investigation including information from Alba as to the past 10 

years of her residence; and 

 confirmation from the Norwegian authorities that the Respondents resided there 

from January to April 1998. 

 

19. On March 10 2018, Halit and Helena filed an application to Stay the Vacation proceedings 

based on the Minister’s delay in bringing its vacation application. The Respondents argue 

that their rights were breached by the Minister’s inordinate and unexplained delay in 

bringing the application to vacate their refugee protection. They contend that the delay is 

significant and has seriously prejudiced their ability to answer the case against them. 

Furthermore, the incomplete record does not permit the RPD to carry out its mandate in 

terms of analysis under section 109 of the IRPA. Finally, they argue that the Minister’s 

delay has resulted in prejudice to the Respondents to the extent that proceeding with the 

vacation application would put the immigration system into disrepute.  

 

20. The following evidence was disclosed by the Respondents in support of their application:  

https://www.canlii.org/en/ca/laws/stat/sc-2001-c-27/latest/sc-2001-c-27.html#sec109_smooth
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 Correspondence from the RPD indicating that the Board no longer had a hearing 

recording or a complete record of the file; 

 A letter from previous counsel confirming that the respondents’ refugee file had 

been destroyed and no electronic record kept; and 

 Copy of Global Case Management System (“GCMS”) entries from IRCC and 

Canada Border Services Agency (“CBSA”) regarding the investigation, 

obtained via a request under the Access to Information Act, RSC 1985, c A-1 

and an accompanying letter indicating that a copy of the physical documents 

had not been kept due to passage of time. 

 

APPLICABLE LAW  

21. Section 109 of the IRPA provides as follows: 

Vacation of refugee protection 

109 (1) The Refugee Protection Division may, on application by the 

Minister, vacate a decision to allow a claim for refugee protection, 

if it finds that the decision was obtained as a result of directly or 

indirectly misrepresenting or withholding material facts relating to 

a relevant matter. 

Rejection of application 

(2) The Refugee Protection Division may reject the application if it 

is satisfied that other sufficient evidence was considered at the time 

of the first determination to justify refugee protection. 

Allowance of application 

(3) If the application is allowed, the claim of the person is deemed 

to be rejected and the decision that led to the conferral of refugee 

protection is nullified. 

 

22. There are three elements that must be established in an application for vacation of refugee 

protection. First of all, there must be a misrepresentation or withholding of material facts; 

second, the facts must relate to a relevant matter; and third, there must be a causal 

connection between the misrepresentation or withholding of material facts and the 

favourable result.1   

 

                                                
1 Canada (Public Safety and Emergency Preparedness) v Gunasingam, 2008 FC 181 at para 7. 
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23. Section 109(1) of the IRPA does not require that the misrepresentation be intentional.2 The 

Respondent’s motives, intention, negligence or mens rea are not relevant to the 

determination of whether there was a misrepresentation or withholding of relevant facts. 

Why the misrepresentation occurred is not relevant – the only issue is whether there is a 

withholding or misrepresentation of material facts. 

 

24. Evidence in a vacation hearing is to be limited. Per Singh Chahil,3  the Board may only 

consider material that was before the original panel – except for evidence to establish that 

a claimant did or did not make the misrepresentations at the initial refugee hearing. 

 

 

ANALYSIS  

Section 109 of the IRPA 

25. Based on the evidence included in the Minister’s vacation application, I find that there has 

been a clear misrepresentation and/or withholding of material facts. The Respondents, in 

their initial refugee claim, failed to disclose their residence in Norway from January to 

April 1998. This is confirmed by the documentation from the PR card investigation and 

from the Respondents themselves, who recalled residing in Norway before coming to 

Canada.  

 

26. This misrepresentation is also relevant to the refugee claim. Key events of persecution 

alleged to have occurred in 1998 could not have occurred because the Respondents were 

not residing in Albania at that time.  

 

27. If the original RPD member knew that the events in 1998 could not have occurred, it is 

possible that a different conclusion could have been reached regarding the credibility of 

the remaining alleged events and the Respondents’ credibility in general. This would 

establish the causal connection between the misrepresentation and the positive outcome, 

thereby satisfying the three-prong test of IRPA s. 109(1).  

 

28. Turning now to assessment of s. 109(2) of the IRPA, I find that it is not possible to make 

the determination of whether there was sufficient other evidence considered at the time of 

the first determination to justify refugee protection. This assessment is limited by the lack 

of availability of the record from the initial refugee proceedings. I note that it is this 

situation that has led in part to the Respondents’ application to stay the proceedings based 

on an abuse of process and will address my finding in this matter in greater detail below. 

                                                
2 Canada (Minister of Citizenship and Immigration) v Pearce, 2006 FC 492 at para 36. 
3 Singh Chahil v Canada (Citizenship and Immigration), 2007 FC 1214. 
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Application to stay the proceedings: Abuse of process  

 

29. Turning to the Respondents’ application to stay these proceedings, I agree with the 

Respondents that there has been an abuse of process.  

 

30. Abuse of process principles, as they apply to administrative tribunals, were set out by the 

Supreme Court of Canada in Blencoe. Blencoe established that unreasonable administrative 

delay in proceedings is a possible basis upon which questions of natural justice, procedural 

fairness and abuse of process can be raised. The Court however cautioned that delay in 

itself is not an abuse of process, noting that the threshold is high to establish such abuse. 

As noted in Beltran, there must be proof of significant prejudice to accompany the delay.4 

Such prejudice can be found where administrative delay has compromised the fairness of 

the proceedings and the ability to defend against allegations – where memories have faded, 

essential witnesses are unavailable, or evidence has been lost.5 Prejudice may also arise 

from factors that do not affect the fairness of the process but otherwise make the 

proceedings unfair. For example, where inordinate delay has caused significant 

psychological harm or attached a stigma to a person’s reputation, such prejudice may 

constitute an abuse of process.6 

 

31. In cases where the prejudice is not related to hearing fairness, the delay “must be clearly 

unacceptable and have directly caused a significant prejudice to amount to an abuse of 

process.”7  Few lengthy delays will meet this threshold as the delay must be so oppressive 

as to taint the proceedings.8  In such circumstances, a decision-maker must accept that “the 

damage to the public interest in the fairness of the administrative process should the 

proceeding go ahead would exceed the harm to the public interest in the enforcement of 

the legislation if the proceedings were halted.”9 

 

Prejudice to the fairness of the Vacation proceedings 

 

32. I turn now to the impact of the administrative delay upon fairness of the current 

proceedings.  

33. The Respondents submit that they are entitled to a high degree of procedural fairness given 

the extremely serious consequences that flow from a vacation hearing. They say that a 

                                                
4 Beltran v Canada (Citizenship and Immigration), 2011 FC 516, at para. 36. 
5 Blencoe v British Columbia (Human Rights Commission), 2000 SCC 44, [2000] 2 SCR 307 at paragraph 102. 
6 Ibid, at para. 115. 
7 Ibid, at para. 115. 
8 Ibid, at para. 101. 
9 Ibid, at para. 120. 
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complete record is required in order to make a full answer and defence. This record ought 

to include the documentary evidence, transcripts, and the audio recording from the initial 

RPD hearing. However, none of these are available.  

34. The Respondents say the complete record is critical to establish how the initial RPD 

member came to his decision, and whether there was other sufficient evidence before the 

Board Member which could be used to uphold the claim under s. 109(2) of the IRPA. They 

argue that, even if the 1998 events were misrepresented, the events alleged to have occurred 

in 1997, such as the deaths of Kadare family members, could have occurred and have been 

corroborated by independent evidence such as the supporting letters. They argue that this 

would be sufficient to find the existence of a blood feud and risk to the Kadare family.  

35. The Minister argues that the misrepresentation taints the credibility of the entire claim, 

including any supporting letters, and that there is no other reliable evidence to support it. 

The Minister also relies on Harkat,10 to argue that in the absence of a complete record, 

summaries of the material are sufficient to avoid prejudice to the Respondents, and let them 

know the case to meet. The Minister argues that the original RPD decision provides such 

summaries.  

36. In review of the evidence before this Panel, it appears there has been a series of unfortunate 

events in this case. For the reasons set out above, neither Resmi nor Alba Kadare are 

available to testify.  

37. The Board’s own records of the refugee claim cannot be located due to passage of time. 

None of the exhibits, recordings, or transcripts from the first hearing are available.  

38. Counsel from the first hearing provided a letter in which he indicated that his file was 

destroyed, given the passage of time. This is unfortunate, but I have no reason to doubt his 

statement, and I accept it as credible. 

39. The Respondents, through their counsel, presented material obtained through an Access to 

Information request, which confirmed that neither CBSA nor IRCC has retained any 

records relating to the initial application for refugee protection.  

40. The Respondents both testified that they knew nothing about the original claim when it 

was made. They remember their parents and other family members being worried and 

upset, but that they did not want to talk about a blood feud.  

41. The Respondents gave evidence about their vague memories of attending the original 

hearing in June 1999, but they were very young at the time (5 and 7 years old, respectively). 

                                                
10 Canada (Citizenship and Immigration) v Harkat, 2014 SCC 37, [2014] 2 SCR 33, at para 98. 
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Understandably, they did not remember many details. They both stayed outside of the 

hearing room and did not participate in any oral testimony.  

42. Having heard their evidence, and given their ages at the time, I accept as credible that the 

Respondents did not know the details of the events that allegedly forced the family to flee 

and seek refuge in Canada and did not participate in the claim. They were too young to 

have a clear and reliable recollection of these events. I also find it credible that due to their 

age, they were not aware of the particulars of the documentary evidence that were filed by 

their parents in support of their refugee claim. The first time they learned that they had 

come to Canada as refugees and only later obtained permanent residence on that basis was 

when they received the Minister’s application to vacate, after their mother had passed 

away. 

43. In summary, there is no complete record of the documents before the initial RPD Board 

Member, no recording or transcript of the hearing, and both parents – including Resmi who 

was the only witness in the initial hearing – are missing/deceased. The Respondents remain, 

but they are unaware of what material was submitted or what testimony was given. Given 

their youthful ages at the time of the initial claim and their exclusion from the hearing room 

in 1999, I accept that they would not be aware of the details of the hearing and have no 

first-hand knowledge of either testimony or lines of inquiry at the hearing itself. 

44. I have also reviewed the decision of my colleague from June 1999. The text of the decision 

says that Resmi testified and was found credible based on his testimony and the supporting 

letters that corroborated the events he described. It provides a citation to an exhibit where 

these documents were included, but no further details. However, there is no summary of 

the text of the letters, how many there were, or who wrote them.  I do not know if the CNR 

provided an opinion and confirmation of the blood feud, or not. My colleague’s decision 

does not summarize the evidence in detail or make specific findings about contents of 

individual documents. There is not enough information to let the Respondents know the 

case in detail.  

45. Relying on Carosella,11 the Respondents argue that without a record of what happened at 

the hearing, they cannot reconstruct their claim. They have no alternative remedy, since 

there is no one else available who could testify. The Minister argues that the Respondents 

could reach out to the CNR directly or to their remaining relatives in Albania to see whether 

they can confirm whether they provided evidence at the time of the original hearing and, if 

so, what that evidence was. However, given the passage of time and the Respondents’ lack 

of relationship with any family in Albania, I have no basis to determine whether there is 

any realistic chance that either of these would still have useable evidence. And, even if they 

did, there would be good reason to doubt whether their present recollection of that evidence 

                                                
11 R. v Carosella, 1997 CanLII 402 (SCC), [1997] 1 SCR 80, at para 54. 
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from twenty years ago would be credible and trustworthy given the long period of time that 

has elapsed.  

46. Given the above, while it is true that there is no longer any evidence to support the claim, 

that is not the fault of the Respondents, but rather as a result of the passage of time. 

47. It is possible that the letters filed at the original hearing might have had details to 

corroborate the 1997 events and could constitute independent, sufficient evidence to justify 

refugee protection per s. 109(2) of the IRPA. It is also possible that there was other 

evidence, such as statements from the CNR or evidence about blood feuds in general, 

which could have established the claim even without testimony from Resmi Kadare. 

Without a complete record or a hearing recording, I cannot make any findings on whether 

or not this is the case.  

48. The Minister also relies on the recent case of Hailu.12 In that case, the Court upheld a 

vacation decision made by one of my colleagues. The Court found that the mere absence 

of a transcript or recording does not, in itself, amount to a breach of procedural fairness. A 

party’s rights will only be infringed if the application cannot properly be disposed of. 

49. In this case, I am not able to dispose of the application without knowing what evidence 

was before my colleague at the time of the initial refugee determination or how my 

colleague assessed that evidence. I am not sure if the decision was based on details in the 

letters, given they are not mentioned in the reasons. I do not know if there was other 

relevant evidence from the Respondents’ family, or from the CNR. On that basis, and given 

the importance of refugee protection, I am hesitant to grant the Minister’s application.    

50. Without knowing what was said at the first hearing and given the loss of their parents as 

witnesses, I agree that the Respondents are prejudiced in responding to the Minister’s 

application. They cannot lead new evidence under s. 109(2) of the IRPA, and I cannot 

determine whether other sufficient evidence was considered at the time of the first 

determination to justify refugee protection.  

51. Based on the record before me, I accept that the Respondents have been prejudiced in their 

ability to respond to the allegations due to the loss of witnesses and loss of the complete 

record before the first RPD decision-maker, including supporting documents and hearing 

recording.  

 

 

                                                
12 Hailu v Canada (Citizenship and Immigration), 2021 FC 15. 
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Prejudice not related to hearing fairness  

 

52. The Respondents also raise additional points of prejudice unrelated to hearing fairness and 

the ability to respond to the allegations.  

 

53. Where the prejudice is not related to hearing fairness, Blencoe sets out two stages in the 

analysis: 1) whether the delay is unacceptable or inordinate, and, if so, 2) whether 

significant prejudice resulted from the delay.13 I will first examine whether the delay is 

inordinate. 

 

54. The determination of whether a delay is inordinate is “not based on the length of the delay 

alone, but on contextual factors” including “the nature of the case and its complexity, the 

facts and issues, the purpose and nature of the proceedings,” and “whether the respondent 

contributed to the delay or waived the delay.”14 

 

55. Materials obtained by the Respondents through an Access to Information Request 

(“ATIP”) clearly demonstrate that the Minister first became aware of the potential 

misrepresentation in 2005 when Alba Kadare applied to renew her permanent residence 

card and therein disclosed that she had been residing in Norway from January to April 

1998. An investigation was commenced at that time with IRCC sending the documents to 

CBSA (Hearings and Appeal at 74 Victoria Street, Toronto, Ontario). The ATIP materials 

also reveals that, in 2005, Norwegian consulate officials confirmed that the Respondent 

family was residing in Norway between January and April 1998. 

 

56. The Minister has not provided an explanation for why vacation proceedings were not 

initiated until 2017. The Minister has called no witnesses nor provided information as to 

source or reason for delay. The record before me demonstrates that all information required 

to commence proceedings was available over a decade earlier. Alba Kadare admitted to the 

information necessary to proceed with the vacation application in 2005; this was duly 

confirmed by Norwegian government authorities later that year. The delay in bringing the 

vacation application is without explanation.  

 

57. I agree with the Respondents that this delay should be described as inordinate and 

unacceptable. These proceedings were of critical importance to the Respondents. While it 

is understandable that the Minister would need time to carefully and thoroughly prepare 

the vacation application in light of its potentially serious and life-altering impacts on the 

Respondents, all evidence cited in the application was available to the Minister well before 

                                                
13 Blencoe, supra note 5, at para. 101. 
14 Ibid at para 122. 
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2017. The Minister needed to at least show a reasonable explanation for the delay, and this 

was not done.  

 

58. Second, I must consider whether significant prejudice resulted from the inordinate delay.  

 

59. IRPA does not impose any specific time limitation on the filing of a vacation application. 

Indeed, the Federal Court has held that the effect of dismissing an application by reason of 

delay alone would have the effect of imposing a judicially created limitation period.15 

Prejudice must be established.  

 

60. The Respondents came to Canada as very young children and have resided in Canada 

consistently in the years since. They both completed post-secondary studies in Canada, 

began careers here, are in relationships with Canadian citizens, and purchased homes in 

Canada. In their testimony, the Respondents identified themselves as Canadian at heart and 

explained that they have few to no memories of living in Albania. The Respondents further 

testified that they built their lives here in Canada, unaware of their parents’ 

misrepresentation and the vacation investigation by immigration authorities; a significant 

part of their establishment occurred in between 2005 and 2017.  

 

61. The Respondents filed applications for grants of Canadian citizenship in 2006, and those 

applications were suspended for admissibility investigation. The Respondents were never 

informed of the reasons for the delay, despite making inquiries. 

 

62. The delay has left the Respondents with immense uncertainty about their future. They 

testified about the emotional distress and anxiety that living in this state of flux has caused 

them, as well as the negative emotional impact related to the feared loss of their lives in 

Canada. 

 

63. In Jordan, the Supreme Court noted that personal prejudice “can be quite difficult to 

establish”, and that even if sufficient evidence is adduced, “the interpretation of that 

evidence is a highly subjective enterprise.”16 Despite these difficulties, I find that the 

Respondents have established personal prejudice in this case caused by the twelve years of 

delay. They have suffered from living in a state of uncertainty with regard to their 

immigration status and ability to continue building their futures in Canada. The 

Respondents – Halit and Helena – have built their lives in Canada, a significant part of 

which occurred between 2005 and 2017. If I were to allow the Ministers application, under 

s. 46(1)(d) of the IRPA, the Respondents would immediately cease to be permanent 

                                                
15 Blencoe, supra note 5, at para. 101; Canada (Minister of Citizenship and Immigration) v Cortez, 2000 CanLII 

14775 (FC), 181 FTR 96, at para. 19. 
16 R. v Jordan, 2016 SCC 27, [2016] 1 SCR 631 at para. 33. 
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residents on the date of my decision and they would almost certainly be placed into 

inadmissibility and removal proceedings. Furthermore, as pointed out by the Respondents, 

as a result of the enactment in the interim of section 25(1.2) of the IRPA, the Respondents 

would be barred for a year from the date of the decision to allow the application to vacate 

from making an application for permanent residence on humanitarian and compassionate 

grounds. 

 

64. As noted above, I find it credible that the Respondents did not know the details of the 

events that allegedly forced the family to flee and seek refuge in Canada. I also find it 

credible – based on their ages at the time of the refugee claim and hearing, as well as their 

testimony before me in these vacation proceedings – that they were not aware of their 

parents’ misrepresentations at the time that those misrepresentations were made. I find this 

a relevant consideration. I accept that they were innocent with respect to the fraudulent 

information submitted. Although there is no mens rea requirement for refugee protection 

to be vacated on the basis of misrepresentation, the fact that the Respondents were not 

responsible for the misrepresentation leading to the vacation proceedings is relevant to 

balancing of the public interest in the fairness of the administrative process with the harm 

to the public interest in the enforcement of the legislation. There is strong public interest 

in the enforcement of the legislation when refugee status is obtained based on blatant fraud. 

In the present circumstances, because the Respondents played no role in that fraud, 

proceeding with a stay will not undermine public confidence in the refugee system.  

 

65. As such, I agree with the Respondents that the timing of the Minister’s application 

represents an abuse of process. The delay was inordinate, unexplained and has caused the 

Respondents significant prejudice.  

 

66. Even in cases where delay is unwarranted and causes serious personal prejudice, the 

remedy of a stay of proceedings is not automatic. It must be found that “the damage to the 

public interest in the fairness of the administrative process should the proceeding go ahead 

would exceed the harm to the public interest in the enforcement of the legislation if the 

proceedings were halted.”17 Other potential remedies should be considered, including costs 

awards or reductions in penalty.18 

 

67. In the present context, I find that a stay is the appropriate remedy. Vacation of refugee 

status for the Respondents will have a serious and irrevocable impact on their lives. The 

fact that they were innocent of any misrepresentation means that the harm to the public 

                                                
17 Blencoe supra note 5 at para. 120. 
18 Ibid, at para. 117; Wachtler v College of Physicians and Surgeons of the Province of Alberta, 2009 ABCA 130 at 

para. 50; Law Society of Upper Canada v Abbott, 2017 ONCA 525 at para. 90, leave to appeal to S.C.C. dismissed, 

2018 CanLII 49698. 
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interest is minimal. The Respondents’ request for a permanent stay of proceedings is 

proportional to the prejudice caused to them by the delay.  

 

CONCLUSION 

68. I find that the Respondents did misrepresent a material fact in their initial refugee claim. 

However, I find that there has been abuse of process in the form of inordinate delay in 

bringing this application and resulting prejudice to the Respondents.  

 

69. The Minister’s application is denied, and a stay of proceedings is hereby imposed.  
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JUDGMENT AND REASONS 

 

I. Overview 

 

1. The Applicant, the Minister of Public Safety and Emergency Preparedness, seeks judicial 

review of a decision of the Refugee Protection Division (“RPD”), denying the Minister’s 

application to vacate a previous decision allowing the Respondents’ claim for refugee 

protection, pursuant to s. 109 of the Immigration and Refugee Protection Act (“IRPA”). 
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2. For the reasons that follow, I have come to the conclusion that the judicial review must 

succeed. The RPD erred in finding that there was an abuse of process as a result of 

administrative delay, both in regard to the fairness of the vacation hearing itself and in the 

determination of serious personal prejudice to the Respondents.  

 

II. Background Facts and Decision under Review 

 

3. The Respondents are citizens of Albania. They came to Canada as minors with their parents 

in May 1998 and, as a family, made a refugee claim at the Port of Entry, alleging a fear of 

persecution based on an ongoing blood feud with the Taho family. The Respondents’ 

parents alleged that the blood feud had led to escalating violence and deaths of their 

extended family members in 1997. The Respondent’s father also alleged that in February 

to March 1998, he had been targeted by the Taho family and faced verbal threats and 

physical attacks. That same month in March 1998, it is also alleged that the Respondents 

and their parents received advice from the Committee of Nationwide Reconciliation 

(“CNR”) that reconciliation efforts with the Taho family were futile. 

 

4. In June 1999, the RPD determined the Respondents were persons in need of protection 

within the meaning of a. 97 of the IRPA. In August 2001, the Respondents and their parents 

received permanent residence in Canada.  

 

5. In 2005, the Respondents’ mother, Alba Kadare, disclosed to Immigration, Refugees and 

Citizenship Canada (“IRCC”) that she had resided in Norway between January and April 

1998, not Albania as per the family’s refugee claim. This led to investigations by IRCC 

and Canada Border Services Agency (“CBSA”) as to the residence and potential 

misrepresentation by the Respondents and their parents. A few months later, also in 2005, 

Norwegian government authorities confirmed with CBSA that the Respondents and their 

parents were indeed residents in Norway for the contested period of January to April 1998. 

The Respondents and their parents were not advised as to the investigation. 

 

6. In December 2017, the Applicant commenced an application before the RPD to vacate the 

initial refugee decision pursuant to section 109 of the IRPA. The Respondents filed a 

responding application to stay the vacation proceedings based on an alleged abuse of 

process.  

 

7. On September 14, 2020, a different member of the RPD (the “Vacate Member”) dismissed 

the Applicant’s vacation application and granted the Respondents’ application for a 

permanent stay of the vacation proceedings. In applying the test set out in Canada (Public 

Safety and Emergency Preparedness) v Gunasingam, 2008 FC 181 at para. 7 and 8 
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[Gunasingam], the Vacate Member found that the undeclared residence in Norway did 

constitute a material misrepresentation that was relevant to the refugee claim. The Vacate 

Member also found that due to the passage of time, the record, transcript and hearing 

recording of the initial refugee proceedings were no longer available. The Vacate Member 

concluded that, as a result, it was not possible to determine if there was sufficient evidence 

left before the initial RPD member to uphold the positive decision as required by s. 109(2) 

of the IRPA. The Member granted the Respondents’ application for stay of the vacation 

proceedings on the basis that the fairness of the hearing had been compromised due to 

administrative delay. The Vacate Member also concluded that the delay amounted to 

unexplained, inordinate delay which had led to severe personal prejudice for the 

Respondents. An abuse of process was found to have occurred on both grounds, with a 

permanent stay granted as remedy. 

 

III.  Issues 

 

8. This application for judicial review raises two related issues, (1) whether the Vacate 

Member erred in finding that there was a breach of procedural fairness due to the loss of 

the complete record and recording from the initial refugee proceedings in 1999, and (2) 

whether the Respondents had suffered personal prejudice sufficient to establish an abuse 

of process based on the delay of 12 years.  

 

IV.  Analysis   

9. I find that the RPD erred in finding that the Applicant’s vacation proceeding was an abuse 

of process. The RPD should not have stayed the proceedings.  

10. Abuse of process allegations and other procedural fairness issues are reviewed on the 

correctness standard. While the Supreme Court re-codified the law on standard of review 

in Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65 [Vavilov] it 

did not alter this rule. 

11. This Court has also confirmed – post Vavilov – that abuse of process allegations are 

reviewed on correctness (Ahmed v Canada (Citizenship and Immigration), 2020 FC 612 at 

paras. 19-20.). Moreover, I would adopt the erudite reasons of Barrington-Foote JA of the 

Saskatchewan Court of Appeal – also post Vavilov – as to why abuse of process issues 

attract the correctness standard (Abrametz v Law Society of Saskatchewan, 2020 SKCA 81 

at paras. 86-100). In brief, whether there is an abuse of process by delay is a question of 

natural justice and procedural fairness and is to be assessed on a standard of correctness 

accordingly.  
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12. The Supreme Court of Canada’s decision in Blencoe (Blencoe v British Columbia (Human 

Rights Commission), 2000 SCC 44 [Blencoe] remains the leading authority on abuse of 

process in the administrative law context. The principles it enunciated more than twenty 

years ago continue to govern:  

 The threshold for an abuse of process threshold is high: the process must be tainted 

to such a degree that it is clearly abusive (para. 101); 

 An abuse of process may arise from a defect in fairness that it impairs the party’s 

ability to answer the case against him or her, which can include a delay in initiating 

proceedings or in the conduct of the proceedings (para. 102);  

 An abuse of process can arise from other factors that do not affect the fairness of 

the process but otherwise make the proceedings unfair, including delay. This 

includes circumstances where the proceedings cause the person subject to it 

significant psychological harm, attaches stigma to his or her reputation, or causes 

her to suffer another comparable significant prejudice (para. 115); 

 Persons must meet a high threshold to show an abuse of process on that basis. The 

prejudice must be clearly unacceptable to render the proceedings oppressive or 

bring the administration of justice into disrepute (para. 115-116); and    

 Even when an abuse of process is established, a stay of proceedings is not 

automatic.  The Courts must first ask if the resulting prejudice could be addressed 

by some other administrative law remedy.  Even if a stay is the only remedy, it is 

not issued unless the public interest in continuing and ending the proceeding, when 

canvassed and weighed, favours not continuing the proceeding (para. 117-120).  

13. The correctness standard allows this Court to examine the facts against the criteria in 

Blencoe to assess itself if an abuse of process occurred. In applying the standard of 

correctness, I am persuaded by the arguments of the Applicant that the Vacate Member 

erred in dismissing the application to vacate the 1999 refugee decision. 

(A)  The loss of record and transcript did not compromise the fairness of the vacation 

proceeding 

14. The Respondents’ rights to a fair vacation proceeding were not compromised, despite the 

lack of the complete record, transcript or hearing recording from the initial refugee 

proceedings.  There is no dispute that the parents misrepresented a material fact in the 

original claim. Simply put, the family was in Norway, not in Albania, when the events 

triggering them to seek protection in Canada – the Respondents’ father being verbally and 
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physically attacked and the CNR advising that resolution was futile – allegedly occurred. 

The Respondents have conceded this issue. Thus, all parties are in agreement – and the 

Vacate Member rightly found – that there was no unfairness at the hearing in respect of the 

s. 109(1) inquiry. 

15. I am not persuaded by the Respondents’ argument that the hearing fairness was 

compromised in respect of the s. 109(2) inquiry and find that the Vacate Member erred in 

concluding it was.  

16. As argued by the Applicant, this Court has found that where significant or material 

misrepresentations have been made, this may reasonably reflect negatively on other aspects 

of the claimant’s testimony and evidence. This Court has repeatedly held that in the context 

of s. 109(2) of the IRPA, the assessment of the credibility of the residual evidence lies with 

the Vacate Member (Shahzad v Canada (Citizenship and Immigration), 2011 FC 905, at 

para. 39; Waraich v Canada (Citizenship and Immigration), 2010 FC 1257, at para. 35, 41-

45). In the case at hand, the Vacate Member was unduly concerned with how the initial 

RPD Panel had assessed the evidence and declined to assess the remaining evidence and 

weight that could have been given to its credibility as a result. This was an error. 

17. This Court has recently affirmed that “the mere absence of a transcript or record does not, 

in itself amount to a breach of procedural fairness” (Hailu v Canada (Citizenship and 

Immigration), 2021 FC 15, at para. 28 [Hailu]). A party’s rights will only be infringed if 

the application cannot be properly disposed of in its absence (Omar v Canada (Citizenship 

and Immigration), 2016 FC 602, at para. 29-30). 

18. I am in agreement with the arguments of the Applicant that the Vacate Member could fairly 

dispose of the application despite the absence of a transcript or hearing recording. The 

initial RPD Member’s decision was clear and straightforward. The Respondents have not 

conclusively identified any issue which requires review of the transcript, such that they are 

prevented from being able to make full answer and defence to the allegations of 

misrepresentation. Instead, the Respondents speculate, without factual basis, that the 

transcript would provide clarity as to the content of supporting letters and further speculate 

that the letters might be able to independently confirm the events in 1997. 

19. I am also not persuaded that the delay prejudiced the Respondents’ ability to respond to 

the vacation application through loss of witnesses. I acknowledge the unique predicament 

of the Respondents – the only people who were at the original RPD hearing cannot assist 

in the resolution of this matter. The Respondents do not know what happened at the RPD 

hearing and are disadvantaged by the misrepresentation of their parents. Despite this, the 

Respondents do not satisfy the Court that the existing law should be reformulated in the 

context of minor claimants who are impacted by the misrepresentations of their parents. 
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All derivative claims are vulnerable due to potential deceit of the principal claimants; s. 

109(1) of the IRPA notes that misrepresentations need not be direct. 

20. It should be noted that the testimony of the father, Resmi, pertains primarily to the alleged 

1998 events, the lack of genuineness of which are already conceded through the material 

misrepresentation of the disclosed residence in Norway. Furthermore, the delay pertains to 

the period of time after 2005 at which time their father, Resmi, had been absent for several 

years from their lives.  No evidence was led by the Respondents as to what efforts they 

made to track him down – in the absence of this evidence, it cannot be presumed that he is 

unable to testify. As a result, I am not persuaded that the absence of the father as a witness 

leads to a breach of procedural fairness. 

21. Lastly, the Respondents have not established that, on account of the delay in initiating the 

vacation proceeding, they should be discharged from the burden under s.109(2) of the IRPA 

to demonstrate that sufficient evidence had been considered at time of first determination 

to justify refugee protection. As noted by the Vacate Member, the Respondents did not take 

steps to ascertain whether copies of the supporting letters (or summaries) that formed part 

of the initial RPD record were potentially available. In this respect, the Respondents did 

not contact the CNR or their family members regarding such potentially available evidence, 

which could have corroborated the very serious allegations of violence between 1997 and 

1998.  The Vacate Member provided no grounds upon which to conclude that such 

evidence was not available. I am guided by Selvakumaran v Canada (Minister of 

Citizenship and Immigration), 2003 FC 1445 at para. 21 [Selvakumaran] in noting that 

difficulties in tendering evidence do not per se prevent the Respondents from defending 

themselves: 

 

By way of defence to the Minister's application, the applicant was 

entitled to point to evidence that she relied on to obtain her refugee 

status. The absence of a record before the original decision-maker 

no doubt made this more difficult for her, but it did not prevent her 

from defending herself against the Minister's application. 

 

(B)  The Vacate Member erred in finding an abuse of process based on Personal 

prejudice and inordinate delay 

22. I accept that there has been a lengthy delay in pursuing vacation against the Respondents, 

but this alone is not sufficient to establish an abuse of process (Blencoe, at para. 101-104). 

Timeframes must be built into the administrative process for verifying the facts 

underpinning a vacation allegation to ensure the fairness of the process and allow a proper 

opportunity to consider the merits of seeking vacation of status.  Parliament has recognized 

this – there are no time limits in making a vacation application under the IRPA. Dismissal 
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for delay alone would have the effect of creating a judicial limitation period (Blencoe, at 

para. 101; R. v L. (W.K.), [1991] 1 S.C.R. 1091, at p. 1100; Akthar v Canada (Minister of 

Employment and Immigration), [1991] 3 F.C. 32 (C.A.)).    

23. The right to be tried within a reasonable time only arises in the criminal law context, as per 

section 11(b) of the Canadian Charter of Rights and Freedoms (“Charter”). Furthermore, 

persons waiting to have vacation proceedings launched against them on the basis of 

misrepresentation suffer no stigma comparable to those awaiting trial on criminal charges, 

an underlying motivation for the section 11(b) Charter guarantee of a speedy trial (R. v 

Jordan, 2016 SCC 27, [2016] 1 SCR 631 at para 20). This is especially true in the case at 

hand where the misrepresentation at issue was made by their parents and not by the 

Respondents directly. 

24. I find that the circumstances of the case also did not cause the Respondents other prejudices 

sufficient to constitute an abuse of process.  The law accepts that legal proceedings have 

inherent consequences for a person’s wellbeing (Melo v Canada (Minister of Citizenship 

and Immigration) (2000), 2000 CanLII 15140 (FC), 188 FTR 39 at para 21). Not only does 

the law allow for some stress arising from liminality or uncertainty of status, but the 

Respondents were not prejudiced by such stress – during the time that they were waiting 

for vacation proceedings to be commenced, they remained in Canada as permanent 

residents and were unaware their status was in peril. To qualify as an abuse of process, the 

harm must go beyond those inherent consequences and be clearly unacceptable and cause 

a significant prejudice, possibly causing a serious and profound effect on their physical or 

psychological integrity (New Brunswick (Minister of Health and Community Services) v 

G.(J.), [1999] 3 SCR 46  at para 60). 

25. Against this standard, I find no abuse of process. The Respondents have not shown that 

they suffered any significant prejudice from the timing of the vacation proceedings.  They 

enjoyed permanent residence status in the interim because of their purported status as 

protected persons, status to which they were not entitled. There is no evidence as to how 

the timing of the vacation proceedings affected their education, employment or ability to 

form romantic relationships. There is no evidence before me or the Vacate Member that 

the timing of the vacation proceeding has influenced their relationships with their romantic 

partners or caused them any ill health or psychological prejudice. There is no evidence that 

they experienced any stress or anxiety beyond that inherent in the process, let alone the 

serious or profound effect on their psychological integrity necessary for an abuse of 

process.  

26. I also query whether an abuse of process can be found where the personal prejudice 

suffered is directly incurred as a result of the misrepresentation itself. Public policy 

considerations would suggest not. The Respondents have pointed to no authority in the 
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IRPA or its regulations that restrict Canada’s ability to initiate vacation proceedings against 

those who were minors when seeking protection in Canada and now allege personal 

prejudice due to the passage of time or a change in their circumstances. The Respondents 

obtained protected person status by their parents’ misrepresentation regarding residence in 

Albania at the time of the principal underlying incidents. Regardless of the fact that the 

Respondents are not responsible for the original misrepresentation, they benefitted from 

the continuation of their improperly obtained immigration status, a status to which they 

were not entitled and the benefits associated therewith.  

27. Although the Respondents were minors at the time of the claim, minor claimants 

unfortunately bear the consequences of the missteps of the parents who prosecute the claim 

on their behalf (Canada (Citizenship and Immigration) v Tobar Toledo, 2013 FCA 226 at 

paragraphs 67-68). Minor claimants are not excused from vacation proceedings or the 

effects thereof when the misrepresentation in issue was made by their parents and not by 

them. Furthermore, despite the Respondents’ innocence of their parents’ misrepresentation, 

there is a strong public interest in the proper application of refugee law and in removing 

said status for persons who improperly obtain status by misrepresentation. It would be 

discreditable public policy to preclude enforcement against those who remain under the 

radar for enough time before they are caught to retain status they never deserved. 

28. Even had I found an abuse of process, the balancing of public interest considerations here 

would not have favoured staying the vacation proceedings as a stay of proceedings is a 

drastic remedy. It should only be granted if there is no other means in which the remedy 

the prejudice occasioned by the alleged abuse. The principal prejudice raised by the 

Respondents is their loss of status in Canada and having to permanently return to Albania. 

The IRPA, however, provides for a multiplicity of mechanisms through which the 

Respondents may be able to avoid such outcomes following the vacation of their refugee 

status. This includes making their own application for protection to the Minister under s. 

112; an inland H&C application under s. 25 following the expiry of any statutory waiting 

periods; a Temporary Resident Permit (“TRP”) and potential landing as member of the 

Permit Holder Class; an application for permanent residence overseas in a class that they 

qualify for; or by having their respective partners sponsor them as members of the family 

class. Given these alternative mechanisms, a stay of proceedings is not necessary to remedy 

the prejudice occasioned by any alleged abuse and the Vacate Member erred in granting 

one. Moreover, it is important to note that, in all these alternative mechanisms, Parliament 

has entrusted the Minister and not the RPD to provide relief from hardship under the Act.  

29. Finally, this Court queries whether a finding of an abuse of process based solely on personal 

prejudice would suffice to preclude an IRPA s. 109 proceeding and finding of 

misrepresentation. Simply put, can an abuse of process determination maintain a finding 

of refugee status to which the Respondents are not entitled? Refugee status is surrogate in 
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nature. The Vacate Member was entitled to find that the material misrepresentation was 

sufficient to undermine the credibility of the claim and the Kadare family as a whole, such 

that risk is not established. If s. 109(2) is not satisfied, the underlying risk does not exist, 

refugee status is to be vacated and the Respondents are no worse off than they should have 

been with their proper original status of not qualifying as refugees. Personal prejudice and 

accompanying potential abuse of process should be no basis to preclude an inquiry into the 

primary question of whether refugee status was originally improperly obtained. To do so 

would be to allow the situation at bar where humanitarian and compassionate factors and 

not the proper application of refugee law dictate whether refugee status – improperly 

obtained – should be vacated or not.  Parliament left the grant of humanitarian and 

compassionate relief to the Minister of Citizenship and Immigration, not to the RPD on 

deciding a vacation application. This further underscores my conclusion that the Vacate 

Member erred in the present decision, straying far afield into what was essentially a 

humanitarian analysis rather than a strict vacation analysis as required by the IRPA.  

V. Test for Certification and Certification of Questions 

30. The Respondents propose the following question for certification: 

In the context of an application to vacate refugee status pursuant to 

s. 109 of the Immigration and Refugee Protection Act, can an abuse 

of process be found where a material, but indirect, misrepresentation 

has been conceded or otherwise established and where the only 

alleged prejudice is personal prejudice that is a direct result of this 

material misrepresentation? 

31. Paragraph 74(d) of the IRPA provides that "an appeal to the Federal Court of Appeal may 

be made only if, in rendering judgment, the judge certifies that a serious question of general 

importance is involved and states the question." The Federal Court of Appeal has provided 

guidance as to when a legal issue is an appropriate basis for a certified question. It must 

involve a serious issue of general importance that is dispositive of the appeal and must be 

dealt with by the Applications Judge: See Varela v Canada (Citizenship and Immigration), 

2009 FCA 145 [Varela] at paragraphs 28 and 32. 

32. I am prepared to certify this question as it is a legal issue that arises from the facts of the 

case (Sran v Canada (Citizenship and Immigration), 2018 FCA 16 at para. 16), and 

transcends the case at hand such that it lends itself to an answer of general application 

(Kunkel v Canada (Citizenship and Immigration), 2009 FCA 347 at paragraph 9). 

THIS COURT’S JUDGMENT is: 

1. The application for judicial review is granted. 
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2. The decision of the Refugee Protection Division is set aside and the matter being remitted 

for redetermination by a differently constituted panel. 

3. The following question are certified under paragraph 74(d) of the IRPA: 

In the context of an application to vacate refugee status pursuant to 

s. 109 of the Immigration and Refugee Protection Act, can an abuse 

of process be found where a material, but indirect misrepresentation 

has been conceded or otherwise established and where the only 

alleged prejudice is personal prejudice that is a direct result of this 

material misrepresentation? 

4. There is no order as to costs. 

“J. P. Sivakumar” 

 

 


