
1 
 

2020-2021 IMMIGRATION – REFUGEE LAW MOOT PROBLEM 

 The following are the decision and reasons of the Immigration, Refugees and Citizenship 

Canada (“IRCC”) Immigration Officer, in which the Applicant was found to be 

inadmissible pursuant to s. 34(1)(f) of the Immigration and Refugee Protection Act (“IRPA”) 

due to his membership in the Bangladesh Nationalist Party (“BNP”), an organization 

described in s. 34(1)(b) of the IRPA.  The decision of the IRCC officer was subsequently 

overturned by Justice Jaguar of the Federal Court of Canada, the judgment for which is 

also set out below.  

In this moot, both the IRCC officer and Federal Court have jurisdiction over the issues 

raised in their respective decisions. The standard of review adopted by the Federal Court 

is also correct and not the subject of an appeal to the Crown Court of Canada. Please do 

not make arguments challenging either issues of jurisdiction or the standard of review. 

The Crown Court is a fictional court established to hear immigration and refugee appeals 

from the Federal Court. No decision of any Canadian court, including the Supreme Court 

of Canada, is binding on the Crown Court of Canada; however, Canadian jurisprudence 

can and should be used in the appeal facta to argue respective positions. 

 All the issues raised in the reasons given by the administrative decision-maker and 

Federal Court should be addressed by Counsel for the Appellant or Respondent in their 

submissions. Counsel may advance arguments not referenced in the reasons in their 

submissions, but only if they relate to the issues identified in the previous decisions.  

To appeal to the Crown Court of Canada, Justice Jaguar certified two questions: 

1. Can an organization that performs a legitimate democratic function as a political 

party fall within the scope of paragraph 34(1)(b) of the IRPA as an organization for 

which there are reasonable grounds to believe is engaging in or instigating the 

subversion by force of any government? 

2. Can evidence of duress negate a finding of membership under s. 34(1)(f)? 

 Whether these questions were properly certified may be a subject of an appeal to the 

Crown Court. 
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Date: 2019/11/25 

 

 

UCI: 1234-5678 

Application no. EP00133756 

 

Md. Janna N. Chowdhury 

Ottawa, Ontario 

Chowdhury_BNP@gmail.com 

 

 

Dear Md. Janna N. Chowdhury,  

 

This letter refers to your application for permanent residence in Canada under the 

Protected Persons Class. After careful and thorough consideration of all aspects of your 

application, I have determined that you do not meet the requirement for permanent 

residence.  

 

Your application is refused because:  

 

There are reasonable grounds to believe that you are a member of the inadmissible class 

of persons described in section 34(1)(f) of the Immigration and Refugee Protection Act, due 

to your membership in the Bangladesh National Party, an organization described in 

section 34(1)(b) of the IRPA. 

 

Thank you for the interest you have shown in Canada. I understand that this negative 

decision will disappoint you, but your application has been refused.  

 

Sincerely  

 

Immigration Officer A. Ali 

Backlog Reduction Office - Vancouver, BC 

Immigration, Refugees, Citizenship Canada 

 

 

mailto:Chowdhury_BNP@gmail.com


3 
 

Immigration Officer #0987 - Notes to File - 2019/11/25 

 

REASONS FOR DECISION: 

 

Decision: 

 

1. Due to his admitted membership in the Bangladesh National Party or Bangladesh 

Jatiyatabadi Dal (“BNP”), I find there are reasonable grounds to believe that Mr. 

Chowdhury is a member of the BNP. I have also found that the BNP is an 

organization that has engaged in, or instigated, the subversion by force of the 

Bangladeshi government as per Immigration and Refugee Protection Act (“IRPA”)      

s. 34(1)(b). Based on the evidence before me and the above-noted facts, I find that 

Mr. Chowdhury is inadmissible to Canada  pursuant to s. 34(1)(f) of the IRPA. 

Further, I find that the BNP’s status as a political party engaged in the democratic 

process is not relevant to the assessment of whether the BNP meets the definition 

of an organization described in s.34(1)(b). 

 

Background Facts: 

 

2. The Applicant, M.D. Janna N. CHOWDHURY (“Mr. Chowdhury”), was born on 

October 28, 1975, in Khulna, Bangladesh. He is a citizen of Bangladesh and is 

neither a Canadian citizen nor a permanent resident of Canada.  

 

3. Mr. Chowdhury is married to Ms. Amala BEGUM (“Ms. Begum”), who was born 

on August 3, 1981, also in Khulna, Bangladesh. She is also a citizen of Bangladesh 

and no other country. Together, they share a four-year-old son, Elvis 

CHOWDHURY (“Elvis”), born on January 15, 2016, in Khulna, Bangladesh. Ms. 

Begum and Elvis remain in Bangladesh, while Mr. Chowdhury currently resides 

in Canada. 

 

4. Despite being married to a woman, Mr. Chowdhury states that he has always 

identified, privately, as a gay man. Due to social norms and constraints in 

Bangladesh, he has never lived as an openly gay man in Bangladesh. He did 

occasionally have same-sex relationships, which he believed were in secret. 

5. In Bangladesh, Mr. Chowdhury worked as the Executive Director of a women’s 

rights non-governmental organization (the “NGO”). The mandate of the NGO was 

to promote gender equality, women’s leadership, women’s human rights, and to 
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combat violence against women and children. Mr. Chowdhury received threats 

from Muslim fundamentalists as a result of his employment. 

6. Mr. Chowdhury was also affiliated with the BNP between 2011 and November 

2013; he actively encouraged individuals to vote for the BNP. In December 2013, 

he became a formal member of the BNP due to threats from a high-ranking BNP 

member. 

Refugee Claim and Decision:    

7. Mr. Chowdhury fled Bangladesh in early February 2014 as a result of the threats 

from the recruiting BNP member and Muslim fundamentalists. After spending 

some time in the US, Mr. Chowdhury came to Canada on the advice of his uncle 

and made a refugee claim at the Port of Entry on January 23, 2016. Mr. 

Chowdhury’s claim for protection in Canada was based on the persecution he 

faced as the Executive Director of the NGO. In his Basis of Claim form, he disclosed 

his affiliation with the BNP and the threats that led him to become a formal 

member of the BNP.  

8. Mr. Chowdhury’s refugee claim was heard on February 10, 2017. Although he 

testified about his role and activities in the BNP, no issue of admissibility was 

raised concerning his BNP involvement. The Board member hearing his claim 

found him credible and accepted his claim for protection based on s. 96 of the IRPA 

in a decision dated December 14, 2017. The Member found that Mr. Chowdhury 

would face a serious possibility of persecution due to his imputed political opinion 

if returned to Bangladesh. 

Application for Permanent Residence as a Protected Person:   

9. On February 14, 2018, Mr. Chowdhury submitted an application for permanent 

residence as a protected person, with his wife and son listed as accompanying 

dependents. In his PR application, he provided the same information as in his BOC 

form, namely his affiliation with the BNP from 2011 to December 2013, and his 

formal membership from December 2013 to February 2014. 

10. On June 15, 2019, Mr. Chowdhury received a letter from a Senior Immigration 

Officer informing him that pursuant to section 34(1)(b) and (f) of the IRPA, he was 

likely inadmissible to Canada, and that his application for permanent residence 

might be refused as a result. Specifically, the letter stated that by being a member 

of the BNP, Mr. Chowdhury was inadmissible for “engaging in or instigating the 
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subversion by force of any government” and also for “being a member of an 

organization that there are reasonable grounds to believe engages, has engaged or 

will engage in acts referred to in paragraph (a), (b), (b.1) or (c) of the IRPA– namely 

the BNP”. Mr. Chowdhury was given 30 days to address the inadmissibility and 

provide any updated submissions. 

11. In his response, Mr. Chowdhury made two substantive arguments. First, he 

argued that the BNP operates as a legitimate and democratic political party and, 

cannot form the basis of a s. 34(1)(b) finding. Secondly, he argued that he had not 

willingly joined as a member of the BNP but had instead done so as a result of 

duress, namely his fear that his sexual orientation would be disclosed. 

 

EVIDENCE: 

12. I have considered all of the evidence before me, including Mr. Chowdhury’s Basis 

of Claim (“BOC”) form (Exhibit 1), the documentary evidence before the Refugee 

Protection Division (“RPD”) when it granted his refugee claim (Exhibit 2), the RPD 

decision, dated February 10 2017 (Exhibit 3), as well as the submissions made by 

Mr. Chowdhury in support of this application (Exhibit 4). 

 

ANALYSIS: 

 

Mr. Chowdhury is a Member of the BNP: 

 

13. The standard of proof in s.34 inadmissibility allegations is reasonable grounds to 

believe. The Supreme Court of Canada in Mugesera has stated that “reasonable 

grounds to believe” is more than mere suspicion, but less than a balance of 

probabilities.“In essence, reasonable grounds will exist where there is an objective 

basis for the belief based on compelling and credible information”.1 2  

14. The BNP is one of the largest political parties in Bangladesh, established in 1978. 

It is a centre-right party and the main opposition party in the country at this time. 

It was the ruling party from 1991 to 1996 and then again from 2001 to 2006. The 

BNP has a constitution and has a unified structure with a national executive and 

                                                
1  Mugesera v Canada (Minister of Citizenship and Immigration), 2005 SCC 40, at para 114 
2  Mugesera v Canada (Minister of Citizenship and Immigration), 2005 SCC 40, at para 114 
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clearly delineated leadership who decide on the political platform and practical 

strategies of the party.  

15. In his BOC, Mr. Chowdhury admitted to his affiliation with the BNP between 2011 

and November 2013 and his official membership from December 2013 to February 

2014. The same information was also admitted in his PR application.  

16. In his hearing before the RPD, Mr. Chowdhury testified that he initially became 

affiliated with the BNP in 2011 because he felt strongly about supporting 

democratic principles and choice in Bangladesh. He expressed his belief that the 

BNP intended to restore democracy – and that the Awami League (“AL”) had 

repressed these principles by trying to prevent free and democratic elections. He 

described his activities for the BNP as including handing out pamphlets on the 

right to vote, and signing up and encouraging people to vote. He testified that he 

spent several hours each week in these activities. Mr. Chowdhury testified about 

his effectiveness in getting people to vote, many of whom later joined the BNP as 

affiliates/members.   

17. He further testified to an event in December 2013 in which he had been pressured 

into becoming a formal BNP member based on his fear that his sexual orientation 

would be disclosed to his family. In December 2013, he stated that a high ranking 

BNP member requested that he become a formal member and take on a higher 

position in the party with greater responsibilities. Mr. Chowdhury testified that, 

when he declined this request, the senior member told him he knew of Mr. 

Chowdhury’s real sexual orientation and would “out” him as a gay man to his 

wife if he did not take the new BNP position. When faced with this threat, Mr. 

Chowdhury agreed because his wife did not know that he was gay, and he was 

afraid that he would lose his son if she found out.  

18. Mr. Chowdhury testified that, due to the threat of being ‘outed’, he became an 

official member of the BNP in December 2013, but that he resigned his 

membership in February 2014 after leaving Bangladesh and as a result of the 

violence accompanying the January 2014 general elections. Mr. Chowdhury 

testified that he did not participate in the BNP preparation for the election and was 

not involved in any election day activities; however, he started attending official 

BNP meetings. 

19. The RPD Board member found Mr. Chowdhury to be credible, including the 

allegations of risk related to his employment, the details of his activities for the 

BNP and the threats to be outed as a gay man by a senior member of the BNP. I 
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adopt the factual findings of  the RPD on these issues and proceed in my analysis 

on this basis. 

20. I find that there are reasonable grounds to believe that Mr. Chowdhury is a 

member of the BNP. This is based on his admission in his BOC that he was 

affiliated with the BNP from 2011 to 2013 and was an official BNP member as of 

December 2013 to February 2014.  

21. I also rely on the Port of Entry examination notes, admitted as part of the 

disclosure before the RPD (Exhibit 2). At the time of his examination at the Port of 

Entry, on January 23, 2016, Mr. Chowdhury also stated to two individual officers 

on two separate days that he was a member of the BNP. Part of the disclosure 

before the RPD were certificates and affidavits attesting to his affiliation and 

membership in the BNP, and the threats made by the senior member of the BNP 

to “out” him.  

22.  In addition, Mr. Chowdhury provided sworn testimony at his RPD hearing 

regarding his activities and involvement with the BNP. The RPD found his 

testimony and admissions regarding BNP credible ; I see no reason to deviate from 

these findings. 

23. The Federal Court has repeatedly directed that membership be given a broad 

interpretation.3 Direct complicity is not required by s. 34(1)(f) of the IRPA - as 

noted in Kanaghendran, nothing in IRPA s. 34(1)(f) requires a “member to be a 

“true”member who contributed significantly to the wrongful actions of the group.4  

To be found to be a member, an individual does not need to hold any official role 

or hold any authority within the organization. Unofficially participating in or 

supporting a group can suffice to establish membership.5 For example, in Islam, 

membership was established based on the Applicant's role in distributing leaflets 

during gatherings and standing on the street with banners.6  Considering the 

above-noted testimony and evidence, I find that Mr. Chowdhury was a member 

of the BNP until his resignation in February 2014,  a period of approximately three 

years from 2011 to February 2014. Although he identifies himself as only affiliated 

between 2011 to November 2013 rather than a formal member of the BNP, he was 

politically active on behalf of the BNP throughout that period. He testified to 

                                                
3 Poshteh v. Canada (Minister of Citizenship and Immigration), 2005 FCA 85, at para. 27 
4 Kanaghendran v. Canada (Minister of Citizenship and Immigration), 2015 FCA 86, at para. 22 
5 Khan v. Canada (Minister of Citizenship and Immigration), 2017 FC 397, at para. 30 
6 Islam v. Canada (Minister of Citizenship and Immigration), 2019 FC 912, at para. 6-7. 
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spending considerable time each week in recruiting and encouraging people to 

sign up and vote. The latter activities are sufficient, in my opinion, to bring him 

within the scope of membership under s.34(1)(f). 

Duress cannot be used as a defence and does not apply in the facts of this case: 

 

24. Mr. Chowdhury has raised as a defence that he was forced to become a member 

of the BNP in December 2013 when a senior BNP member threatened to reveal his 

true sexual orientation as a gay man if he did not join. In his PR submissions and 

accompanying affidavit, Mr. Chowdhury says that he was forced under duress to 

join the BNP.  He argues that this negates his membership in the BNP because he 

did not voluntarily become a member and did not realistically have any choice but 

to comply due to the threats. 

 

25. I note that the RPD heard testimony on this matter and accepted that Mr. 

Chowdhury was a gay man threatened by a senior member of the BNP. The RPD 

held he became a formal member of the BNP under these circumstances. This may 

constitute duress; however, whether it does or not is not relevant to a finding of 

membership under s. 34(1)(f) of the IRPA. 

26. Purpose, motive or intent is not required to establish a finding of membership 

pursuant to s. 34(1)(f) of the IRPA. As noted above, the jurisprudence has held that 

being a member can be established by simply belonging to an organization, either 

officially or unofficially, and does not require elements of complicity as required 

under other sections, such as IRPA s. 35(1)(a). To find Mr. Chowdhury to be a 

member of the BNP, there is no need to consider his intent or purpose in joining. I 

need only look at his activities and involvement in the BNP to determine his 

membership. In contrast, duress is a defense that engages mens rea and moral 

voluntariness of activity, a consideration which does not apply to the application 

herein.  

27. Also, regardless of whether duress applies or not, based on Mr. Chowdhury’s 

activities between 2011 and November 2013, when he was not acting at the behest 

of any threats, I find that membership per s. 34(1)(f) of the IRPA has been 

established. Therefore, duress is not relevant to the determination of membership 

in this case.  

The Bangladesh National Party (“BNP”) is an organization described in IRPA s. 34(1)(b) 
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28. I find that there are reasonable grounds to believe that the BNP engaged, is 

engaging, or will engage in the subversion of the government of Bangladesh. Thus, 

the BNP is an organization described in s. 34(1)(b) of the IRPA.  I further find that 

the BNP’s status as a political party engaged in the democratic process is not 

relevant to the assessment of whether it meets the definition of an organization 

described in s.34(1)(b) and will not be considered here.  It does not matter whether 

an organization enjoys legal recognition domestically or internationally, and it is 

unnecessary to be designated as a criminal organization to fall under IRPA s. 

34(1)(b).7 The BNP purposefully called for hartals with the sole intent of 

overthrowing the ruling government through the accompanying violence. For the 

reasons that follow, the Applicant is inadmissible to Canada as a member of the 

BNP.  

The BNP’s use of hartals and the accompanying violence in furtherance of a political objective 

29. Hartals are general and national strikes or protests,  including stoppage of traffic 

and closure of markets, shops, and offices for a period of time. Although the use 

of hartals is not exclusive to the BNP, objective evidence  indicates that violence is 

closely associated with the hartals called by the BNP in 2010, 2012 and 2014. Once 

a call for a hartal is issued by the BNP, citizens are expected to shut down schools 

and businesses. Dissent is not tolerated, and vigilantes may kill individuals who 

do not follow the BNP order. The documentary evidence shows that hartals and 

traffic blockades frequently turn violent, with numerous instances of various 

opposition party members and activists throwing petrol bombs at trucks, buses 

and other vehicles that defied traffic blockades.8 Supporters of the ruling 

government also engage in violent attacks and retribution against opposition 

party supporters during these hartals.  Academics at the Conflict Resolution Group 

have presented findings regarding political violence from 2002 until 2013, where 

they recorded more than 14,000 single events of violence; 50% of all violence in 

2013 was attributed to hartals.  

30. After careful consideration of the documentary evidence, the BNP’s objectives and 

the history of the use of hartals as political weapons in Bangladesh, it is clear that 

the calling of hartals and accompanying violence was intended as a political 

strategy to overthrow and bring a change in the government by force.  

                                                
7 Islam v Canada (Public Safety and Emergency Preparedness), 2019 FC 912 at para 16. 
8 Rana v Canada (Public Safety and Emergency Preparedness), 2018 FC 1080 at para 14. 
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31. For example, in the 2014 elections, the BNP called for hartals to boycott the 

democratic process. There were registered instances of both AL and BNP 

supporters attacking polling stations, with the deaths of three election officials 

attributed to BNP supporters a and threats of severe punishment made against 

ordinary people for not voting for the BNP. Opposition leaders denied their parties 

were involved in the violence.  

32. Following the election loss, the BNP demanded establishing a neutral caretaker 

government that would facilitate fresh elections. When the ruling party, the AL, 

did not address the BNP demands, the BNP responded by initiating fresh 

countrywide protests and traffic blockades, during which BNP supporters 

attacked innocent people. The Guardian reported in January 2015, the leader of the 

BNP stated that the hartal should continue “until the government is toppled”.  

Approximately 500 people were killed in this post-election violence, with 

significant economic losses as well.  

33. The documentary evidence demonstrates BNP’s reliance on hartals to incite 

widespread violence as a political tactic aimed at disrupting the political power of 

the AL as the ruling party.  The BNP was aware of the violence that would result 

through the calling of the hartals and called for the hartals and their ensuing 

violence as a political strategy. Furthermore, there is no evidence before me that 

the leadership of the BNP expressly condemned or intervened to stop the resulting 

violence to ensure that hartals would no longer be synonymous with violence.9 

This failure to prevent violence shows the requisite intent for violence to occur for 

the purpose of subversion by force. The BNP used violent hartals to disrupt and 

affect the result of democratic elections, thereby demonstrating that the BNP 

aimed to replace AL as the ruling government through illegitimate means. Simply 

put, the purpose of the hartals was to cripple the government by force and usher a 

regime change. 

The BNP is an organization described in IRPA s.34(1)(b)  

34. I also find that the BNP’s practice of inciting violence through hartals to overthrow 

the government amounted to “subversion by force” pursuant to IRPA s. 34(1)(b). 

35. The word “subversion” is not defined in the IRPA, nor is there a universally 

adopted definition of the term. Case law defines “subversion by force” as the 

changing of a government or instigation thereof through the use of force, violence 

                                                
9 Khan v Canada (Minister of Citizenship and Immigration), 2019 FC 899 at para 35. 
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or criminal means.10 The phrase “by force” includes coercion or compulsion by 

violent means, coercion or compulsion by threats to use violent means, and 

reasonably perceived potential for the use of coercion by violent means.11 

Subversion by force may include a broader range of activities than engaging in 

violence to overthrow a regime - including accomplishing governmental change 

by illicit or improper means.12   

36. I am guided by the Federal Court of Appeal in Najafi, where the Court accepted 

that subversion by force of a government may be distinguished by its specific 

objective from the broader concept of the use of force against the state. It 

specifically involves using force with the goal of overthrowing  the government, 

either in some part of its territory or in the entire country.13 

37. I acknowledge that the BNP is a legitimate and recognized political party. 

However, it does not matter whether an organization enjoys legal recognition 

domestically or internationally, and it is unnecessary to be designated as a criminal 

organization to fall under IRPA s. 34(1)(b).14 The BNP purposefully called for 

hartals with the sole intent of overthrowing the ruling government through the 

accompanying violence. Flowing from these facts and the above-noted definition, 

I find that the BNP engaged in the subversion by force of the Bangladeshi 

government, even though it formed the government on multiple occasions and is 

one of the major political parties in the country. In other words, it is not enough 

for Mr. Chowdhury to say that he was a member of a legally recognized political 

organization to absolve himself of responsibility.  

CONCLUSION 

38. In conclusion, I have reasonable grounds to believe that the BNP has engaged, 

engages or will engage in the subversion by force of the Government of 

Bangladesh. Further, I find that the BNP’s status as a political party engaged in the 

democratic process is not relevant to the assessment of whether the BNP meets the 

definition of an organization described in s.34(1)(b). As Mr. Chowdhury is a 

member of the BNP, he is inadmissible pursuant to s. 34(1)(f) of the IRPA. 

  

                                                
10 Eyakwe v Canada (Citizenship and Immigration), 2011 FC 409 at para 30. 
11 Oremade v Canada (Minister of Citizenship and Immigration), 2005 FC 1077 at para 27.  
12 Najafi v Canada (Public Safety and Emergency Preparedness), 2013 FC 876 at para 48.  
13 Najafi v Canada (Public Safety and Emergency Preparedness), 2014 FCA 262. 
14 Islam v Canada (Public Safety and Emergency Preparedness), 2019 FC 912 at para 16. 

https://www.canlii.org/en/ca/fct/doc/2011/2011fc409/2011fc409.html
https://www.canlii.org/en/ca/fct/doc/2011/2011fc409/2011fc409.html#par30
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Date: 20200827 

Docket: IMM-20267-19 

Citation: 2020 FC 1987 

Ottawa, Ontario, August 27, 2020 

PRESENT:  The Honourable Madam Justice Jaguar 

BETWEEN: 

MD. JANNA N. CHOWDHURY 

Applicant 

and 

THE MINISTER OF CITIZENSHIP AND IMMIGRATION 

Respondent 

JUDGMENT AND REASONS 

 

I. Overview 

 

1. This judicial review application, made pursuant to section 72 of the Immigration 

and Refugee Protection Act, S.C. 2001, c. 27 [the Act], concerns a decision made by 

Immigration Officer A. Ali on November 25, 2019, to find the Applicant 
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inadmissible to Canada, pursuant to paragraphs 34(1)(f) (by way of paragraph 

34(1)(b)) of the Act.   

 

2. For the reasons that follow, I have come to the conclusion that the judicial review 

must succeed. In this case, the Officer erred in finding that duress did not apply to 

the assessment of the Applicant’s membership in a political opposition party in 

Bangladesh and further in finding that this membership engaged the application 

of paragraphs 34(1)(b) and (f) of the IRPA.  

 

II.  Background Facts and Decision under Review 

 

3. The Applicant, a citizen of Bangladesh, arrived in Canada in 2016 and made a 

refugee claim at the Port of Entry. In February 2018, the Refugee Protection 

Division (RPD) determined the Applicant is a Convention refugee.  

 

4. An application for permanent residence as a protected person was filed on 

February 14, 2018. In this application, the Applicant stated that he was affiliated 

with the Bangladesh National Party (BNP) between 2011 and November 2013, and 

an official BNP member between December 2013 and February 2014. 

 

5. Further to his application for permanent residence, the Applicant was sent a 

procedural fairness letter (PFL) on June 15, 2019, to inform him that he may be 

inadmissible to Canada. The Officer stated that by being a member of the BNP, 

Mr. Chowdhury was inadmissible for “engaging in or instigating the subversion 

by force of any government” and also for “being a member of an organization that 

there are reasonable grounds to believe engages, has engaged or will engage in 

acts referred to in paragraph (a), (b), (b.1) or (c) – namely the BNP”.   The Applicant 

was invited to provide submissions in reply to the Officer’s concerns.  

 

6. In his written response, the Applicant submitted that his membership was a result 

of duress, namely that a senior official of the BNP threatened to expose his true 

sexual orientation to his family if he refused membership. He further noted that 

he resigned his membership in February 2014 due to the violence accompanying 

the January 2014 general elections. He also indicated that he did not participate in 

the BNP preparation for the election and was not involved in any election day 

activities; however, he started attending official BNP meetings. The Applicant also 
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argued that the BNP operates as a legitimate and democratic political party and, 

therefore cannot form the basis of an IRPA s. 34(1)(b) finding. 

 

7. On November 25, 2019, the Applicant was found to be inadmissible to Canada. 

The Officer determined that he was a member of the BNP based on his affiliation 

and official membership and that the BNP was an organization described in 

s.34(1)(b) of the IRPA. The Officer held that although the BNP was a legitimate 

political party in Bangladesh, the nature of the organization was not a relevant 

consideration in the determination of whether it had engaged in or instigated 

subversion by force of any government. Regarding duress, the Officer held that it 

did not apply to the determination of membership, and further, was irrelevant in 

the circumstances of this case as the Applicant was a BNP member from 2011 to 

November 2013 when he was not subject to any threats. The Applicant was found 

to be inadmissible as a result, and his application for permanent residence was 

denied. 

 

III.   Issues 

8. The issues in this judicial review are as follows: 

a. Did the Officer reasonably conclude that duress did not apply to the 

circumstances of this case? 

b. Did the Officer reasonably find that a political party that performs a 

legitimate democratic function falls within the scope of paragraph 34(1)(b) 

of the IRPA? 

IV.  Standard of Review 

9. It is common ground between the parties that the standard of review is 

reasonableness for both issues (Canada (Minister of Citizenship and Immigration) v. 

Vavilov, 2019 SCC 65 [Vavilov]; A.K. v Canada (Citizenship and Immigration), 2018 FC 

236 [A.K.]; Rana v Canada (Public Safety and Emergency Preparedness), 2018 FC 1080 

[Rana]).  

10. I agree.  A reasonable decision is, inter alia, one “that is justified in light of the facts” 

and “meaningfully account[s] for the central issues and concerns raised by the 

parties”. Under the reasonableness standard of review, “the reviewing court must 
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consider only whether the decision made by the administrative decision-maker — 

including both the rationale for the decision and the outcome to which it led — 

was unreasonable”. As such, a reasonableness review must balance reflective 

deference to administrative decision-makers with a robust review (Vavilov at paras 

83, 90, 126 and 127).  

 

V.  Analysis   

(A)  The Officer erred in finding that duress did not apply to the circumstances 

of this case 

11. The Applicant argues that the Officer erred in finding that duress was not a 

relevant factor to be considered either generally regarding membership pursuant 

to IRPA s. 34(1)(f) or in the particular circumstances of his case. He argues that as 

he was under duress when he joined the BNP, this negates any finding of 

membership.  

12. On the other hand, the Respondent maintains that duress is not a relevant factor 

as intent to contribute to the acts of subversion by the BNP is unnecessary to 

establish membership in the BNP. Furthermore, the Respondent maintains that the 

Officer was right in finding that membership was established on the Applicant’s 

actions for the BNP between 2011 and November 2013, before receiving threats, as 

membership should be interpreted broadly (See: Chiau v Canada (Minister of 

Citizenship and Immigration), [2001] 2 FC 297 at para 25; Poshteh v Canada (Minister 

of Citizenship and Immigration), 2005 FCA 85 at paras 27-29; Krishnamoorthy v Canada 

(Citizenship and Immigration), 2011 FC 1342 at para 21 [“Krishnamoorthy”]) 

13. I cannot agree with the Respondent’s view. There must be reasonable grounds for 

an Officer to find that an Applicant was “genuinely” a member of the group 

alleged to be an organization described in s. 34(1)(b) [Jalloh v Canada (Minister of 

Public Safety & Emergency Preparedness), 2012 FC 317, at para. 35 (Jalloh)]. Whether 

the Applicant was acting under duress or threats of coercion in joining the BNP is 

directly relevant to this question. It was also an error to conclude that duress could 

not be considered in the determination of membership more generally pursuant 

to IRPA s. 34(1)(f).   
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14. Turning to first principles, it is trite law that individuals are not held responsible 

for actions not borne of their free will. In criminal law, duress is an excuse for the 

commission of a wrongful act in circumstances where that act was morally 

involuntary - that is to say, where the individual realistically had no choice but to 

commit the wrongful act because of threats of serious harm. This stems from the 

Supreme Court’s jurisprudence in Perka and Hibbert  where the Court accepted that 

a well-founded defence of duress (or necessity) can excuse a defendant of moral 

culpability (Perka v The Queen, [1984] 2 SCR 232, at pg. 241-242, 246-248...”; R v 

Hibbert, [1995] 2 SCR 973 at paras 48, 53-54). Hibbert further confirmed that the 

defence of duress “applies to a wide range of offences, and provides a complete 

bar to conviction), while Ruzic held that only voluntary conduct, namely 

“behaviour that is the product of a free will ... unhindered by external constraints 

– should attract the penalty and stigma of criminal liability”: (R v Ruzic, 2001 SCC 

24 at paras 29 and 47).  

15.  Developed first in common law, the defence of duress has since been codified in 

sections 17 and 34 of the Criminal Code. The IRPA does not operate in isolation from 

the Criminal Code and common law principles. This is particularly evident for the 

inadmissibility provisions in the IRPA, which have been interpreted by reference 

to, and in conjunction with: the Criminal Code, common law principles, and Charter 

values. An apt example is the definition of “terrorism” in the IRPA, which 

incorporates the Criminal Code definition.   

16. This Court has previously considered the defence of duress in the context of 

subsection 34 (1)(b) and (f) of the IRPA. Consistently it has been held that duress 

and membership are interrelated and should be considered together.  Several 

principles have developed through the jurisprudence:  Jalloh held that “evidence 

relating to duress must be considered along with evidence relating to membership 

in deciding whether the person really was a member of the group or, rather, was 

motivated by self-preservation (para 36).” Mohamed affirmed the requirement in 

the context of s. 34(1)(f) membership that the individual demonstrate imminent 

physical peril in a situation not brought about voluntarily, and further that the 

harm caused was not greater than the harm to which the individual was subjected 

to (Mohamed v Canada (Citizenship and Immigration), 2015 FC 62, at para. 27-30, 

applying the test for duress restated in R v. Ryan. 2013 SCC 3 at para. 55). In a 

sense, evidence of duress can be relied on to defeat evidence of membership 

(Thiyagarajah v Canada (Minister of Citizenship and Immigration), 2011 FC 339).   

https://www.canlii.org/en/ca/fct/doc/2011/2011fc339/2011fc339.html
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17.  Following these principles, the Officer was required to consider all the evidence 

before him, including evidence relating to the defence of duress, as it was relevant 

and critical for his overall determination. In particular, the Officer was required to 

determine if the Applicant was a “genuine member” (Jalloh, at para 37) or if his 

involvement with the BNP was based on duress, motivated by “survival” and 

“self-preservation” (Damir v. Canada (Citizenship and Immigration), 2018 FC 48, at 

para 29).  The evidence before the Officer was that the Applicant acted out of self-

preservation in the face of threats that he was to be exposed as a gay man if he did 

not join the BNP as a member. As per Vavilov, a decision must be “justified in 

relation to the constellation of law and facts that are relevant to the decision” (at 

para. 105). The Officer did not do this. 

18. This is also apparent in the analysis of membership by the Officer. Although 

membership should be interpreted broadly, the degree of involvement, length of 

time and degree of commitment are important criteria that can assist in analyzing 

an individual’s membership (Krishnamoorthy at para 23; Tharmavarathan v Canada 

(Minister of Citizenship and Immigration), 2010 FC 985 at para 28). Further factors 

such as knowledge of the organization’s methods and goals, participant’s 

intentions and environment or context in which participation occurred were 

outlined in P.S. v Canada (Minister of Citizenship and Immigration), 2014 FC 168, at 

paras 9-10. This is consistent with further Federal Court jurisprudence: Gacho v 

Canada (Citizenship and Immigration), 2016 FC 794, at para 24; B074 v Canada 

(Citizenship and Immigration), 2013 FC 1146, at para 29. 

19. In this case, the Officer failed to delineate the Applicant’s intention, degree of 

involvement and his commitment to the BNP prior to the formal membership 

under coercion to determine whether the Applicant’s informal affiliation pre-

November 2013 amounted to membership.  Similar to Nassereddine v Canada 

(Citizenship and Immigration), 2014 FC 85, it is questionable whether the Applicant’s 

involvement in low-level activities such as distributing pamphlets for the BNP on 

the right to vote and encouraging people to vote should necessarily mean that the 

Applicant is caught by s. 34(1)(f) of the IRPA.  

20. Further, the Officer adopted the findings of fact made by the RPD for his own 

analysis.  The Officer was required to consider the Applicant's credible testimony, 

including his particular circumstances as a gay, closeted man in a Muslim country 

and society with demonstrable homophobic sentiments. The Officer failed to 

grapple with the Applicant’s overall circumstances and did not consider his goal 
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of restoring democracy by participating in a legitimate political process in his 

country. 

21. This is significant because if the Applicant’s period of affiliation between 2011 and 

November 2013 did not amount to membership based on the relevant factors, the 

defence of duress would be of central importance in determining the Applicant’s 

formal membership timeframe.  

22. Ultimately, the analysis of whether the Applicant was a “genuine” member or 

acting under duress and in self-preservation goes to the Applicant’s state of mind 

and requires an analysis of all circumstances and factors relating to his 

membership.  As such, the Officer’s reasoning that the defence of duress is 

irrelevant to his determination is not justified “in relation to the factual and legal 

constraints that bear on the decision”: (Vavilov, at paras 99 and 101). The Officer’s 

decision is unreasonable and must be set aside. 

(B)  The Officer erred in finding the BNP as a political party falls within the 

scope of IRPA s. 34(1)(b) 

23.  Based on the evidence before the Officer and this Court, I find the Officer erred in 

their assessment that the BNP is an organization that has engaged in or instigated 

the subversion by force of the government of Bangladesh under s. 34(1)(b) of the 

IRPA. As detailed below, even though the evidence does establish that the calling 

of hartals is often accompanied by violence, the evidence does not clearly support 

that violence to subvert the government was an intention of the BNP leadership 

when it called for hartals or general strikes in support of its political activities. As 

a recognized political party, in a country that operates as a functioning democracy, 

the BNP should be presumed to be acting in its legitimate political function 

through the exercise of democratic functions and political activities, and not an 

organization that has engaged in or instigates subversion by force pursuant to 

IRPA s. 34(1)(b).  

24. The key element of section 34(1)(b) is the phrase “subversion by force”. In Najafi, 

the Federal Court of Appeal observed that Parliament intended the provision to 

apply broadly and in respect of undemocratic and despotic regimes:  Najafi v 

Canada (Public Safety and Emergency Preparedness), 2014 FCA 262, at para. 80 [Najafi]. 

The Court noted that the ordinary principles of statutory interpretation should 

determine the meaning of the term. 
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25. Further, both this Court and the Federal of Appeal have conducted that 

interpretive exercise and concluded that subversion involves the intent to 

overthrow the government by force. As this Court noted in Eyakwe and Oremade, 

to satisfy the “by force” requirement, the act of subversion must be pursued by the 

intentional use of force, violence or criminal means: Eyakwe v. Canada (Minister of 

Citizenship and Immigration, 2011 FC 409 at paragraphs 31-32 [Eyakwe]; Oremade v. 

Canada (Minister of Citizenship and Immigration), 2005 FC 1077 at paragraph 22 

[Oremade]; Zahw v. Canada (Public Safety and Emergency Preparedness), 2019 FC 934, 

paras 33-35; Niyungeko v. Canada (Citizenship and Immigration), 2019 FC 820. The 

Federal Court of Appeal in Najafi endorsed the view that the term may include 

accomplishing the desired results of overthrowing the government by illicit or 

improper means. 

26.  The section 34(1)(b) finding before this Court is the purported link between the 

violence of the hartals and the intent to subvert.  However, no such link is borne 

out in the evidence before the Officer. The BNP has, for years, pursued and 

sometimes held power as the ruling government in Bangladesh.  The Applicant 

argues that while the BNP called for hartals as a means of political protest against 

the ruling party, the evidence neither establishes that the BNP envisioned or 

intended the widespread violence when it called for the hartals, nor could it control 

the subsequent violence. In contrast, the Respondent argues that the BNP 

leadership demonstrated intent for violence through their statement that the 

hartals should continue “until the government is toppled”, as reported by The 

Guardian. I agree with the Applicant’s position. The evidence shows that the BNP 

never explicitly called for violence, only calling for the general protests or hartals.  

The 2015 Guardian quote relied upon by the Officer does not demonstrate intent to 

overthrow the government by violence. 

27. In starting the general strike as a means of legitimate political protest, it was not 

intended as a violent or illicit means to pursue regime change to satisfy the “by 

force” requirement in section 34(1)(b) (Oremade, at para. 30).  The evidence before 

the Officer indicated that although the hartals were called as a means of protest to 

the current in-power government (AL) activity, for example, its failure to appoint 

a caretaker government during the election, the violence was generalized and was 

also engaged in by individuals without affiliation to the BNP.  

28. The Officer erroneously interpreted the evidence of violence, which accompanied 

the calls for hartals, as proof that the BNP’s intent in calling for hartals was a call 
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for violence, the purpose of which was to overthrow the ruling government. 

However, evidence of violence is not evidence of the BNP’s intent to call for 

violence or intent to overthrow the government. As observed by my colleague 

Justice Norris in Rana, a causal connection between the hartals and blockades and 

the acts of violence is insufficient to establish terrorism or subversion by force: 

Rana v. Canada (Minister of Public Safety and Emergency Preparedness, 2018 FC 1080, 

at para. 66-67 [Rana]. In my view, the Officer erred by failing to identify the 

evidence underlying the determination of the intent to call for violence for 

subversion by force. 

29. It should also be noted that among the varied decisions from this Court 

interpreting and applying s. 34(1)(b), the BNP stands in a unique situation in that 

it is a recognized and legitimate political party that enjoys broad popular support 

within Bangladesh. Through engagement in democratic elections, it has been 

elected to form the ruling government at different periods over the last 30 years. 

In other words, the BNP operates within the democratic sphere to pursue its goal 

of forming the next Bangladeshi government through winning enough votes to 

win elections. Many other organizations that have attracted a finding pursuant to 

IRPA s. 34(1)(b) are transnational or national organizations which operate through 

activities outside of the democratic or political processes and which seek the 

overthrow of an existing political regime by force or violence (see, for example, 

Najafi). 

30. The hartals called for by the BNP are strikes or mass protests, enacted on a national 

level and are routinely called for in Bangladesh to protest unpopular government 

activities. In Canada, protests or strikes are seen as a legitimate form of political 

expression and part of the democratic process. To label them as an act of 

“subversion by force”, as the Officer did without proper rationale, is of concern. 

The Officer should have considered whether - in the context of being called by a 

political party engaging in democratic elections - they are instead forms of political 

advocacy, protest or dissent. I share the concern expressed by my colleague Justice 

Mosley in AK about the “notion that a general strike called by a political party to 

force the party in power to take steps such as proroguing Parliament or convening 

by-elections, falls within the ‘essence of what the world’ understands by 

‘terrorism” (AK v. Canada (Minister of Citizenship and Immigration), 2018 FC 236, at 

para. 41 [AK]). I believe that this same concern is equally applicable to 

understanding these acts as “subversion by force”. 
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31. When dealing with a legitimate political party in a functioning democracy - such 

as the BNP - one cannot lightly assume that its acts, protests or their organizing 

are acts of subversion. Rather, one must assume that acts of legitimate political 

speech are intended to exercise political pressure within the legitimate political 

regime in the country.  To find otherwise would be to give CBSA officers and the 

government of Canada an opinion about the politics in a democratic country, 

which is beyond the legislated role of CBSA officers. 

32. Canadian law may prohibit the overthrow of a government by violent and/or 

illegitimate means; it cannot sanction a legitimate political party’s attempt to 

change the government or alter government policy through legitimate and 

appropriate activities within the confines of that democratic system.  The former 

might not attract the protections of section 2 of the Charter, but the latter certainly 

does. Canadian officials should not adopt an interpretation of section 34(1)(b) - 

which, if applied to political parties and their members in Canada – could infringe 

the section 2 Charter guarantees.  

33. For these reasons, section 34(1)(b) finding in respect of the BNP and the Applicant 

cannot stand in the present case. The evidence before the Officer was that the BNP 

called for appropriate political protests within the Bangladeshi constitutional 

system of government and acted within its capacity of a nationally recognized 

political party. As a recognized political party, the BNP should be presumed to be 

acting within its legitimate political function and should not be found to be an 

organization that has engaged in or instigated subversion by force pursuant to s. 

34(1)(b), unless there is clear and convincing evidence to the contrary. While the 

legitimate protest turned violent, the evidence does not support that the Applicant 

or the BNP was trying to or had the intent to change the regime in Bangladesh by 

force, violence. A protest to ensure democratic rights cannot constitute subversion 

by force. 

VI. Test for Certification and Certification of Questions 

34. The Applicant proposes two questions for certification, one relating to duress and 

the other relating to the BNP’s legitimate democratic function as a political party 

and whether it can be caught within the scope of s. 34(1)(b) of the IRPA. The 

questions were proposed at the conclusion of the hearing of the judicial review, 

without the Applicant knowing my decision on the application for judicial review. 
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35. An appeal to the Crown Court of Canada is governed by the same statutory 

provisions of the IRPA that govern appeals to the Federal Court of Appeal. 

Subsection 74(d) of the IRPA provides that “an appeal to the Federal Court of 

Appeal may be made only if, in rendering judgment, the judge certifies that a 

serious question of general importance is involved and states the question”. The 

Federal Court of Appeal has provided guidance on when a legal issue is an 

appropriate basis for a certified question. It must involve a serious issue of general 

importance that is dispositive of the appeal: See Varela v Canada (MCI), 2009 FCA 

145 [Varela] at paragraph 28.  The legal issue must arise from the facts of the case: 

Sran v. Canada (Minister of Citizenship and Immigration), 2018 FCA 16 [Sran] at para. 

16; and be dealt with by the Applications Judge (Varela, at para. 32). It must 

transcend the particular case and lend itself to an answer of general application: 

Kunkel v Canada (MCI), 2009 FCA 347 at paragraph 9 [Kunkel]. 

 

Proposed Question 1:   

Can an organization that performs a legitimate democratic function as a political party fall 

within the scope of paragraph 34(1)(b) of the IRPA as an organization for which there are 

reasonable grounds to believe is engaging in or instigating the subversion by force of any 

government? 

36. I am prepared to certify question 1.  

37. The Applicant highlighted that the question of whether an organization 

performing a legitimate democratic function comes within the auspices of 

subsection 34(1)(b) was the core issue on this judicial review.  He aptly noted that 

there are no appellate decisions on whether a political party serving a legitimate 

democratic function does or does not – as I have ruled - fall within the provision.  

38. The Respondent opposed the certification of this question. It was argued that 

should this Court quash the 34(1)(b) finding on any other basis advanced by the  

Applicant, the question would not be dispositive. The Respondent argued that the 

issue – while a pressing one for the Applicant – was not one of general importance: 

this was the first case in which the issue had arisen, and cannot lend itself to an 

approach of general application as the circumstances of a political party in its 

context would govern. The Respondent also noted that this is a very factual 

determination and may only arise in the context of Bangladesh political systems. 
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39. Despite the Respondent’s valiant opposition to certification, I find the Applicant’s 

position for certification carries the day. I accept that the scope of organizations 

included in subsection 34(1)(b) raises a legitimate issue of statutory interpretation 

that warrants the attention of the Court above, especially in light of the guarantees 

of freedom of association and political expression in section 2 of the Charter.  While 

the issue may not have arisen before, this is usually the case with a certified 

question.  The question of whether a political party performs a legitimate 

democratic function will require a factual assessment of the nature of its activities 

in a particular democratic system, the need to assess such issues does not detract 

from the pressing broader questions of whether such political parties fall within 

the scope of subsection 34(1)(b).  

 

 

Proposed Question 2: Can evidence of duress negate a finding of membership under s. 34(1)(f)? 

40. I also certify the second question raised by the Applicant. 

41. On question 2, the Applicant highlighted that the judicial review also concentrated 

on the role of duress as a defense to inadmissibility under section 34(1)(b).  It was 

argued that it transcends the interests of the parties to the litigation as it engages 

with the interaction of determination of membership, intent and voluntariness to 

which there is divergent jurisprudence. 

42. The Respondent opposed the certification, arguing the issue would not be 

dispositive if the judicial review turned on other grounds.  Counsel relied on 

Kunkel to argue the question is too fact-specific – as is the claim of duress in every 

case – to lend itself to the general approach required of a certified question (Kunkel, 

at para. 10) 

43. I am certifying the question proposed by the Applicant as it could be dispositive 

of the judicial review, depending on the determination of Question 1. The answer 

to the questions will have implications beyond the Applicant’s circumstances as 

the intersection of duress and membership has and will arise in future cases 

contemplating the scope of IRPA s. 34(1)(f).  Thus, the certified question poses a 

pressing question that also warrants the attention of the Court above, especially in 
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light of the implied premise in the section 34 provision that only voluntary actions 

should be the basis of an admissibility finding.  

44. I certify both questions.   

 

THIS COURT’S JUDGMENT is: 

1. The application for judicial review is granted. 

2. The decision of the IRCC officer is set aside, and the matter is remitted for 

redetermination by a differently constituted panel. 

3. The following questions are certified under subsection 74(d) of the IRPA:   

 

Can an organization that performs a legitimate democratic function as a 

political party fall within the scope of paragraph 34(1)(b) of the IRPA as an 

organization for which there are reasonable grounds to believe is engaging 

in or instigating the subversion by force of any government? 

Can evidence of duress negate a finding of membership under s. 34(1)(f)? 

4. There is no order as to costs.  

  “J.J. Jaguar” 
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Appendix “A”: inadmissibility provisions at issue 

DIVISION 4 SECTION 4 

INADMISSIBILITY INTERDICTIONS DE 

TERRITOIRE 

Rules of interpretation Interprétation 

33. The facts that constitute 

inadmissibility under sections 34 to 37 

include facts arising from omissions 

and, unless otherwise provided, 

include facts for which there are 

reasonable grounds to believe that 

they have occurred are occurring or 

may occur. 

 

 

33. Les faits — actes ou omissions — 

mentionnés aux articles 34 à 37 sont, 

sauf disposition contraire, appréciés 

sur la base de motifs raisonnables 

de croire qu’ils sont survenus, 

surviennent ou peuvent survenir. 
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            Security 

                                  
                                                                                                                               

 

Sécurité 

34 (1) A permanent resident or a 

foreign national is inadmissible on 

security grounds for 

[…] 

(b) engaging in or instigating the 

subversion by force of any 

government; 

[…] 

(f) being a member of an organization that 

there are reasonable grounds to believe 

engages, has engaged or will engage in acts 

referred to in paragraph (a), (b), (b.1) or (c). 

34 (1) Emportent interdiction de 

territoire pour raison de sécurité les 

faits suivants : 

[…] 

b) être l’instigateur ou l’auteur 

d’actes visant au renversement d’un 

gouvernement par la force; 

[…] 

f) être membre d’une organisation dont 

il y a des motifs raisonnables de croire 

qu’elle est, a été ou sera l’auteur d’un 

acte visé aux alinéas a), b), b.1) ou c). 
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