
TOWNSHIP OF LOWER MAKEFIELD 
ZONING HEARING BOARD 

MINUTES – DECEMBER 4, 2012 
 

The regular meeting of the Zoning Hearing Board of the Township of Lower Makefield 
was held in the Municipal Building on December 4, 2012.  Chairman Bamburak called 
the meeting to order at 7:05 p.m. 
 
Those present: 
 
Zoning Hearing Board: Paul Bamburak, Chairman 
    Jerry Gruen, Secretary (joined meeting in progress) 
    Keith DosSantos, Member 
    Mark Moffa, Member 
    Anthony Zamparelli, Member 
 
Others:    Robert Habgood, Code Enforcement Officer 
    Mark Eisold, Township Engineer 
    Barbara Kirk, Zoning Hearing Board Solicitor 
 
Absent:   Jeff Benedetto, Supervisor Liaison 
 
 
APPEAL #12-1656 – PATRICK YUN 
 
The Application submitted was marked as Exhibit A-1.  A Site Plan submitted was  
marked as Exhibit A-2.  An impervious surface breakdown chart was marked as Exhibit  
A-3.  Notice of tonight’s Hearing was published in the Bucks County Advance, and the  
Proof of Publication was marked as Exhibit B-1.  The property itself was posted and a  
copy of the Posting was marked as Exhibit B-2.  Notices were mailed to adjoining  
property owners as required by the Ordinance, and a copy of the letter along with a listing  
of the owners was marked as Exhibit B-3.   
 
Ms. Kirk stated the Board also just received a letter dated November 29, 2012 from the  
Ms.  Elayne Klein, 671 River Road, who is the Applicant’s next door neighbor who asked  
to be a Party to the proceeding.  She indicated that she is not available to personally  
attend the Hearing this evening because of a family medical issue she must deal with  
tonight.  A copy of the letter was marked as Exhibit B-4. 
 
Mr. Patrick Yun was present and was sworn in.  Mr. Bamburak advised that at the current  
time there are only four Board members present; and in the case of a tie, the Appeal  
would be denied, and he could request a Continuance.  Mr. Yun agreed to proceed at this  
time. 
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Ms. Kirk stated because Ms. Klein has sent a letter indicating that she wishes to be a  
Party to these proceedings but is unable to attend this evening, she is entitled to have the  
opportunity to hear Mr. Yun’s Testimony.  Ms. Kirk stated because she cannot be  
present, she will not have that opportunity; and rather than run into a procedural issue  
where she files an Appeal of any Decision of the Board tonight based on her not being  
able to be available, Ms. Kirk stated she would recommend that the Board have this  
matter Continued to another date that Ms. Klein can be afforded the opportunity to be  
present.   
 
Mr. Bamburak stated this would be January 15, 2013.  Mr. Bamburak stated were  
Ms. Klein to file an Appeal to Doylestown, this could take six months to be resolved.   
Ms. Kirk stated this may also afford Mr. Yun the opportunity to speak with her which  
may result in Ms. Klein withdrawing her opposition to the Application.  Mr. Yun was  
provided a copy of Ms. Klein’s letter, and he agreed to the Continuance and to discuss the  
matter with her. 
 
Mr. DosSantos moved, Mr. Moffa seconded and it was unanimously carried to continue  
the matter to January 15, 2013.  It was noted that this meeting will start at 7:30 p.m. 
 
 
APPEAL #12-1657 – DELUCA SIGNATURE, L.P. 
 
The Application submitted was marked as Exhibit A-1.  Also included was a Zoning  
Variance Plan, and this was marked as Exhibit A-2.  Notice of tonight’s Hearing was  
published in the Bucks County Advance, and a copy of that publication was marked as  
Exhibit B-1.    The property was also posted with Notice of tonight’s Hearing, and a copy  
of the Posting was marked as Exhibit B-2.  Notices were mailed to adjacent property  
owners as required by the Ordinance, and a copy of that Notice letter along with the  
listing of the property owners was collectively marked as Exhibit B-3.   
 
Mr. Edward Murphy, attorney, was present with Mr. Mark Havers, project engineer who  
was sworn in.  Mr. Murphy stated Mr. Havers prepared the Plan that is Exhibit A-1.   
Mr. Murphy stated the Application involves the proposed construction of a single-family  
home on a vacant lot in an existing Subdivision in the Township.  He stated the only issue  
involved is a conflict between the Ordinance provisions that existed when the original  
Subdivision was approved in 1967 compared to the current Zoning Ordinance provision.   
He stated this involves a difference of 5’ in the front yard.  He stated in 1967 when the  
Subdivision Plan was Recorded and Approved, the minimum front yard setback was 40’;  
and today according to the Revised Ordinance, the minimum front yard setback is 35’ in  
the front yard depending on the Lot Size for this Zoning District. 
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Mr. Havers stated he is a Licensed Civil Engineer in the Commonwealth of Pennsylvania,  
and he is currently employed by Pickering, Corts, & Summerson, which is a multi- 
discipline Civil Engineer firm located in Newtown.  Mr. Havers stated he has been  
Licensed in the Commonwealth of Pennsylvania for twelve years.  In the course of his  
employment he has participated in the preparation of many Site Plans, Subdivision Plans,  
and Land Development Plans.  Mr. Havers stated he prepared the Plan that accompanied  
this evening’s Zoning Hearing Board Application.   
 
Mr. Murphy stated the property in question is Tax Parcel #20-37-141, and on the  
1967 Subdivision Plan it is identified as Lot #27.  Mr. Murphy asked Mr. Havers if he  
obtained, at his request, a copy of the Recorded Subdivision Plan of which Lot #27 is a  
part; and Mr. Havers stated that he did.  This was marked as Exhibit A-3 and is the Final  
Plan for Makefield Lakes Section 4.  Mr. Murphy stated on this Plan it does identify  
Lot #27.  Mr. Murphy stated at the bottom lower right-hand corner of Exhibit A-3,  
there is the Recording information for the Plan.  Mr. Murphy stated the lot size of  
Lot #27 as depicted on Exhibit A-3 is slightly greater than 36,000 square feet; and  
Mr. Havers agreed but added that his office identified the square footage based on a  
survey which showed that it is actually 34,333 square feet.  Mr. Havers stated the  
property is in the R-2 Residential Zoning District.  Mr. Murphy stated if the single-family  
home that is depicted on Exhibit A-1 were constructed, it would be served by public  
water and sewer; and Mr. Havers agreed.   
 
Mr. Havers showed on a colored version of Exhibit A-1 that they are proposing a single- 
family home with a driveway and sidewalk.  He stated the Plan depicts the floodplain  
in the rear yard and the Zoning setbacks of 35’ as well as the recorded setback of 40’. 
He stated in the Deed there is a 40’ side yard setback which will be respected. 
Mr. Murphy asked about the reference to the floodplain, and Mr. Havers stated there  
is a small stream to the rear, and the rear property line goes down the center of the stream 
and it does tend to meander.  He stated the floodplain associated with this is Silver Creek. 
 
Mr. Gruen joined the meeting at this time. 
 
Mr. Murphy stated paragraph #3 of the outline that accompanied the Application  
indicated that the Recorded Plan makes specific reference to Silver Creek #1, and this is  
shown on the Plan that is based on an actual survey.  Mr. Murphy stated there are  
Resource Protected lands on the property as that term is defined by the Zoning  
Ordinance, and Mr. Havers showed where these are located which is almost 14,714  
square feet.  Mr. Murphy asked what impact does the location of the creek and the  
associated floodplain have on the lay out of the single-family home on the lot; and 
Mr. Havers stated the setbacks are taken from the floodplain line.  He stated the Recorded  
Plan actually has a 75’ rear yard from the stream so they are respecting this and they are  
also respecting the current setback of 45’.  Mr. Murphy stated the current Ordinance  
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would require the measurement of the rear yard from the limit of the natural resource  
protected lands and not from the edge of the property line as was required in 1967,  
and Mr. Havers agreed.  Mr. Murphy stated in 1967, there was a rear yard of 75’; and  
Mr. Havers stated this was 75’ from the street.  Mr. Murphy stated they are well beyond  
this because now they are measuring the rear yard 45’ from the resource protected lands,  
and Mr. Havers agreed.  Mr. Murphy stated all of those dimensions are shown on Exhibit  
A-1, and Mr. Havers agreed. 
 
Mr. Murphy stated under Section 222 there are calculations based on the size of the lot  
that would require certain minimum yards, and Mr. Murphy asked Mr. Havers to describe    
how those calculations in the current Ordinance impact the size of the front yard in this 
case.  Mr. Havers stated the setbacks in the new lot areas are determined based on how 
much land there is in the Resource Protection Zone which you cannot use.  He stated this 
Plan has 42.7% of the land which is Resource Protected which equates to a minimum lot 
size of 12,500 square feet.  He stated that is then used to determine the setbacks which  
stated that there should be a 45 foot rear yard, 35 foot front year, and 15 foot side yards. 
Mr. Murphy stated based on these calculations the Plan that accompanied Exhibit A-1  
meets the front, side, and rear yard requirements of today’s Ordinance; and the Plan  
shows a 35 foot front yard which is the minimum required; and Mr. Havers agreed. 
 
Mr. Murphy stated based on the 1967 Plan a minimum front yard then was 40’, and  
Mr. Havers agreed.  Mr. Murphy stated the basis for tonight’s request is to have the  
proposed plan comply with the current front yard requirement for 35’ instead of the 40’  
front yard requirement from 1967.  Mr. Murphy asked if Exhibit A-1 comply with all the  
applicable Zoning regulations except in this respect, and Mr. Havers stated it does. 
 
Mr. Zamparelli stated on the Plan it seems that they could slide the house back, and 
Mr. Havers stated it does not quite fit in there because of the positioning of the driveway. 
Mr. Zamparelli stated it does appear to him that they would have enough room; however, 
Mr. Havers stated they tried it different ways with different homes, and it just does not  
quite work.  Mr. Havers stated once you pull it back 5’ it creates some other small issues 
involving the driveway setbacks which would be closer than 5’ and could create grading  
issues.  He stated if you move the driveway, it would not then be square with the road. 
Mr. Moffa stated they could round the corner of the driveway.  Mr. Havers stated they  
were also looking for some flexibility and wanted to meet current Ordinance  
requirements.   Mr. Havers stated the intent was to fit something in with the current  
Ordinance.   
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Mr. Murphy stated they assumed it was more important to respect the floodplain and the  
natural resource land in the rear and felt being 5’ closer to the street would not be a  
problem.  Mr. Moffa stated he feels they  have the 5’ they are looking for in the rear.   
Mr. Bamburak stated he feels they would be able to avoid the need for the Variance if  
they pushed it back 5’.   
 
Mr. Gruen stated on the proposed sidewalk there appears to be a large landing in front of  
the house, and he asked if this will be open or will there be a roof over it.  Mr. Murphy  
stated it will be a landing. 
 
A short recess was taken at this time to provide those present in the audience the  
opportunity to look at the Plans. 
 
When the meeting was reconvened, Mr. Glen Fugate, 672 Deerpath Lane, was sworn in. 
Mr. Fugate stated he objects to the Variance and sees no reason why they cannot fit the  
building into the available space.  He stated he does not see any proof of hardship or  
unique physical circumstances peculiar to the property that causes the hardship.   
He stated he was informed that there is a Deed Restriction on the property that they knew  
was there.  Mr. Bamburak stated according to the map, that restriction is on the side yard;  
and whether they moved the house back or left it where it proposed, it would still meet  
the side yard setback requirement. 
 
Mr. Fugate stated it is not a hardship on them if they have to build a different size house  
on the lot.  He stated they knew about the Deed Restriction when they bought the  
property, and they should not get special treatment.   He stated he does not believe that  
there is no possibility that the property could not be built on in strict conformity with the  
provisions of the Zoning Ordinance, and a Variance should not be necessary for them to  
make reasonable use of the property.   
 
Mr. DosSantos asked if he would be satisfied if the house were 5’ back from the street;  
and Mr. Fugate stated he does not know that it would satisfy him, but they would not  
need the Variance.  Mr. Fugate stated on this street, this proposal will alter the essential  
character of the neighborhood as the existing houses are set back much farther than this;  
and this house will be very obvious.  Mr. Fugate stated there are also trees that they will  
need to cut down although that is not mentioned in this Variance.  He stated an adjacent  
property cut down trees, and he now has water on his property. 
 
Mr. Gruen asked how the footprint of the proposed house compares with the other  
properties on the street, but Mr. Fugate stated he did not know.  Mr. Fugate stated the  
problem is with the floodplain and the shape of the property, they are cramming a large  
house in a much smaller space.  Mr. Bamburak stated they still have the right to build a  
house on the property even if they do not get the Variance. 
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Dr. Jack Kresch, 816 Edgewood Road, was sworn in.  Dr. Kresch showed his property  
on the Plan and stated he is adjacent to the subject property.  He noted an area on the Plan  
which has continual standing water, and trees have fallen because it is clay with a high 
water table.  He stated the footprint they are showing will adversely impact the area. 
He noted other areas where trees have fallen.  Dr. Kresch stated if they move it 5’ further,   
it will be moved right into his fence.  He stated every house on the street is recessed at  
minimum 60’ to the curb so every home to the left will be seeing this home as a “wedge.” 
He stated this property has been vacant for twenty-five years, and there could be legal  
consequences because of water issues if this proposed large structure is erected and it  
impacts his pool.    
 
Mr. Bamburak stated they are complying with the impervious surface requirements so  
that the Zoning Hearing Board cannot put on restrictions about installing drainage.   
Dr. Kresch asked about water saturation and whether it has been tested; and  
Mr. Bamburak stated years ago when this Subdivision was approved the Ordinance  
established impervious surface of 18%. He stated there are also stormwater rules for  
construction, but the Zoning Hearing Board cannot address this since they have not asked  
for a Variance in this regard.  Mr. Bamburak stated it seems that Dr. Kresch indicated he  
was opposed to the Variance; but if they move the house back, it will become closer to  
his property.  Dr. Kresch stated his reason for coming was mostly about the Variance of  
5’ since it would be closer to the curb and change the character of the neighborhood.   
Mr. Bamburak stated Dr. Kresch’s comments seemed to be that he was against moving it  
back because it would go closer to his home.  Dr. Kresch stated if it is moved parallel 5’  
it will impact where the driveway will be, and there must be some Zoning laws about  
how close you can be to someone’s fence.   
 
Ms. Susan Smith, 820 Edgewood Road, was sworn in and she asked about the Deed.   
She stated they have been neighbors with the owner of this property; and six to eight  
years ago, they offered her $200,000 for the property, but she denied them at that time  
since she felt it was worth $485,000 at that time.  Ms. Smith stated when that property  
owner put up a fence around her pool after many years of never having had a fence, she  
had the yard surveyed and advised Mr. and Mrs. Smith that they should offer her money  
again for the lot but had to promise never to build on that lot while she was living in her  
home.  Ms. Smith stated she and her husband decided they no longer wanted to buy that  
property for a number of reasons.  Ms. Smith stated they saw someone taking  
measurements and the property sold in a week.  She stated she had asked where the  
driveway would be, and they were advised that Mr. DeLuca would put the driveway to  
the right of the house because all the driveways are to the right of the homes.  Ms. Smith  
asked about the 40’ side yard Deed Restriction that was in the Ordinances, and she asked  
about her recourse on the Deed.  Mr. Bamburak stated he understands that this is  
something that the property owner put in the Deed because she did not want anyone  
building a home that would impact her property.  Ms. Smith stated she understands this,  
but now Mr. DeLuca is the property so he could do his own Deed.   
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Ms. Kirk stated she has no idea what the language of the Deed Restriction is. 
Ms. Smith asked how she could find this out, and Ms. Kirk stated she could go to the  
Bucks County Recorder of Deeds and research the Deed Restriction.  Ms. Kirk stated this 
Deed is not an issue for the Zoning Hearing Board.  Ms. Smith asked where they go from  
here since she objects to the driveway, and asked if she should file an Appeal.   
 
Mr. Bamburak stated the only thing the Board can do is vote on the issues that are  
presented to them; and the only issue presented to the Board is the issue of the setback.   
He stated the driveway shown on the Plan complies with all the Ordinances.  Ms. Smith  
stated she objects to the Variance because five more feet back will touch her neighbor,  
 
Dr. Kresch so she totally opposes the Variance.  She stated she does not want the Board  
to give Mr. DeLuca anything.  Mr. Bamburak stated this is not about Mr. DeLuca, and  
they are only speaking about the 5’ front yard Variance. 
 
Mr. Denning Smith, 820 Edgewood Road, was sworn in and stated there are potential  
problems with having the house there and the water problems that Dr. Kresch was  
discussing.  He asked if the Board could tell them to put in any kind of drains, and added  
he does not know what is legal to put out to the street or into the creek.  Ms. Kirk stated  
the Board cannot deal with any issue having to do with water.  She stated the State  
recently passed Stormwater Best Management Practices which all the Townships have  
adopted, and there are very specific guidelines as to stormwater management for  
construction of 1,000 square feet and higher.  Ms. Kirk stated Mr. DeLuca will have to  
comply with that Ordinance when that property is being built.  She stated it will be  
reviewed by the Township engineer; and if the Township engineer does not believe that 
he is complying with that Ordinance, then he will be directed to do alternate stormwater  
management to meet the requirements by the Township and the State.  Ms. Kirk stated 
Mr. DeLuca’s company has been dealing with this issue since the State passed this 
requirement.  Mr. Bamburak stated the Township engineer is present this evening and  
has heard the concerns.  Mr. Bamburak suggested he put his concerns in writing to the  
Township engineer. 
 
Mr. Smith stated he is not sure that what is shown for the floodplain is accurate,  and  
Ms. Kirk stated it is designated by Ordinance and by the State.  Mr. Smith questioned  
how old this designation is.  Mr. Bamburak stated this is out of the control of the Zoning 
Hearing Board.   
 
Mr. Bob Moses, 691 Deerpath Lane, was sworn in.  Mr. Moses stated he and his wife  
have lived here for twenty-nine years, and feel that this is a unique and special street. 
He stated the wooded lot under discussion has always been an integral part to the  
Landscape; and while he understands that development is deeply disappointing,  
he realizes is it inevitable.  He stated he still does not feel they should jeopardize the  
integrity of the street.  He stated after its construction this new house will be the first  
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house one sees as you turn onto Deerpath by the virtue of the proposed placement, and  
he feels it will destroy the character of the neighborhood.  He stated Deerpath only has  
seven, distinctive homes on the block; and they should trust the individuals who were  
previously on the Board as he believes they wrote the house setback regulations in order  
to deter challenges to the character of the neighborhood.  He stated he is concerned that a  
builder can come in and alter that Resolution.  He asked that the Board maintain and  
preserve the distinction of this street and vote against this Variance. 
 
Mr. DosSantos asked if the property has already been sold to DeLuca Homes; and  
Mr. Murphy stated they have signed an Agreement of Sale, but it has not yet been sold. 
 
Mr. Gruen asked when the 40’ Deed Restriction on the side line was put in, and  
Mr. Havers stated all he knows is that it is on the Deed.  Mr. Gruen asked if the property  
owner was present, and Mr. Murphy stated she is not.  Mr. Gruen stated he previously  
developed lots, and he would put on Deed Restrictions to protect himself; and he feels  
that the property owner placed the 40’ Deed Restriction on the property to protect her  
house, and in doing so she created the problem so the hardship is hers and he believes  
that she should be visited again to see if she will reduce it to 35’ or 30’ so they can move  
the house and put it in the proper position or they could build a smaller footprint. 
Mr. Bamburak stated this is not something that the Zoning Hearing Board can decide and  
they can only vote on what is before them. 
 
Mr. Gruen asked who Mr. Murphy is representing, and Mr. Bamburak stated the  
Applicant is shown on the Application.  Mr. Gruen stated in the past they had required  
the owner to be present, and Mr. Bamburak stated there have been times in the past when  
only the attorney was present.   
 
Ms. Kirk stated the Applicant is DeLuca Signature, and they are the ones in front of the  
Zoning Hearing Board seeking relief under the Zoning Ordinance.  She stated the  
property owner is not seeking this relief, and the property owner has agreed and allowed  
them to proceed with the Application; but the owner does not have to be present since she  
is not the one seeking the relief.  Mr. Bamburak asked Ms. Kirk if this is legal, and  
Mr. Kirk stated this is legal and is how Applications often come in.  She stated the  
Zoning Hearing Board has heard many Applications from contractors who are hired by  
property owners to do work, and the property owners were not present; and they have  
also had many Applications where it has been a proposed buyer of property coming in  
front of the Board seeking relief and the owner was not present.  She stated the way the  
Application is before the Board is not unusual.   
 
Testimony was closed. 
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Mr. Gruen moved and Mr. DosSantos seconded to postpone voting on this Application  
until they find out who placed the 40’ side yard setback.   
 
Ms. Kirk stated she does not know how the Deed Restriction is relevant to the issue at  
hand, and she disagrees with the Board’s desire to research the Deed Restriction.  She  
stated this may not have any impact whatsoever, and she does not believe that it is an  
appropriate matter for the Board to consider.  She stated it is part of the property in its  
condition, and it is not anything unusual as to a natural resource protected area that is  
restricted or anything of that nature.  Ms. Kirk stated since the Motion has been seconded,  
the Board needs to vote on it. 
 
Mr. Gruen stated he would like to know if the property owner placed the Deed  
Restriction; and if she did, he feels she is the one that created the hardship.   
Mr. Bamburak stated she is within her rights to create a Deed Restriction.   
 
Mr. Gruen stated while he agrees, he would vote no on this Application so he feels it is to  
the benefit of the Applicant to find out if the property owner would remove some of the  
Deed Restriction to 35’ so they can place the proposed size house on the property. 
 
Mr. Bamburak stated he feels Mr. Murphy  is well aware of the self-imposed hardship  
rule as they  have worked with Mr. Murphy before.   Mr. Bamburak stated he feels what  
is being suggested by Mr. Gruen is something they have never done before, and the  
property owner was within her right to put in a Deed Restriction; and he does not feel the  
Zoning Hearing Board can ask her what she did with her property or why.   
 
Mr. Gruen would not agree to withdraw his Motion.  Motion did not carry as Mr. Gruen  
and Mr. DosSantos were in favor, and Mr. Bamburak, Mr. Moffa, and Mr. Zamparelli  
were opposed. 
 
Mr. Moffa moved, Mr. Gruen seconded and it was unanimously carried to Deny the  
Variance request. 
 
 
OTHER BUSINESS 
 
Mr. DosSantos moved, Mr. Gruen seconded and it was unanimously carried to cancel the 
December 18, 2012 meeting and the January 3, 2013 meeting due to lack of an Agenda. 
 
Mr. Bamburak noted that the next meeting will be January 15, 2013 which will be the  
Re-Organization Meeting, and the start time will be 7:30 p.m. 
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There being no further business, Mr. Gruen moved, Mr. DosSantos seconded and it was 
unanimously carried to adjourn the meeting at 8:10 p.m. 
 
      Respectfully Submitted 

 
 
 
 
Jerry Gruen, Secretary 
 
 


