
TOWNSHIP OF LOWER MAKEFIELD 
ZONING HEARING BOARD 

MINUTES – FEBRUARY 16, 2010 
 
 

The regular meeting of the Zoning Hearing Board of the Township of Lower Makefield 
was held in the Municipal Building on February 16, 2010.  Vice Chairman Bamburak 
called the meeting to order at 7:05 p.m. 
 
Those present: 
 
Zoning Hearing Board:  Paul Bamburak, Vice Chairman 
     Gregory J. Smith, Secretary 
     Jerry Gruen, Member 
     Anthony Zamparelli, Member 
 
Others:     Robert Habgood, Code Enforcement Officer 
     John Donaghy, Township Solicitor 
     James Majewski, Township Engineer 
     Allen Toadvine, Zoning Hearing Board Solicitor 
     Matt Maloney, Supervisor Liaison 
 
Absent:    David Malinowski, Zoning Hearing Board Chair 
 
 
APPEAL #10-1538 – ROBERT ZARZYCKI 
 
Mr. Robert Zarzycki and Mr. Luke Zarzycki were sworn in.  The Robert Zarzycki stated  
his son, Luke, is present to help translate if necessary.  The Application submitted was  
marked as Exhibit A-1.  Attached was a one-sheet plan entitled, “Grading Plan of Lot 91  
Oxford Glen Phase I” dated 11/4/03, time-stamped by Lower Makefield Township  
1/6/10, and this was marked as Exhibit A-2. 
 
Mr. Bamburak advised Mr. Zarzycki that there are only four members of the Board  
present this evening; and in the case of a tie vote, the Application would be denied.   
He asked Mr. Zarzycki if he would like to continue the matter until there are five  
members present, and Mr. Zarzycki stated he would like to proceed at this time. 
 
Mr. Zarzycki stated he is requesting a Variance for impervious surface.  He stated he did  
have a problem with water and did a lot of things with a drainage system to help this. 
He would like to add a 500 square foot addition.  Mr. Toadvine stated the Application is a  
request to increase the impervious surface and to violate the setback for construction of  
approximately 528 square feet.  Mr. Toadvine asked what this additional square footage  
will be, and Mr. Zarzycki stated it would be an addition on the back side of the house that  
would be extra living space.   
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Mr. Toadvine stated the Plan marked as Exhibit A-2 purports to show all the areas on the  
property that are impervious.  He stated he is not sure that the Township is able to fully  
comprehend the details of the Plan.  He asked if he has further calculations or an  
additional plan.  Mr. Zarzycki stated he had provided a calculation of the new and the  
existing impervious surface.  He stated he calculated the size of his lot, and the existing  
impervious surface as 28.2% which is over the limit.  With the new construction he  
would have almost 30%.  Mr. Toadvine asked if he prepared the sheet he is referring to,  
and Mr. Zarzycki stated he did.  Mr. Toadvine stated it indicates that the proposed  
construction is 234 square feet, yet the Application indicates it is over 500 square feet,  
and asked why there is this variance.  Mr. Zarzycki stated he did a previous grading plan  
which was over the limit and now with the new construction he is asking for 500 square  
feet. 
 
Mr. Toadvine asked if the Township has verified the calculations, and Mr. Habgood  
stated when he did his impervious surface calculations and compared it to the sheet  
Mr. Zarzycki submitted with his Zoning Board Application, he did get different numbers.   
He stated Mr. Zarzycki indicated the existing was 28.2%, but he got 33% existing.   
For the proposed, Mr. Habgood calculated 34.6%, and 29.9% was submitted with the  
Application.  Mr. Toadvine asked if the proposed is based on a 234 square foot addition  
or 500, and Mr. Habgood stated it was based on 234 square feet. 
 
Mr. Smith asked Mr. Habgood if he looked at the property, and Mr. Habgood stated he  
did and he does have pictures.  Mr. Smith asked Mr. Habgood if he based his calculations  
off his own measurements or the Plan submitted by the Applicant, and Mr. Habgood  
stated the calculations were based on the Plan.  He stated much of what is on the Plan  
already exists.  He stated the only new item they are proposing is the new addition off the  
back and the chimney on the right side.   
 
Mr. Toadvine asked if the calculation for the setback is correct.  Mr. Habgood stated they  
need two setbacks – one for the chimney which requires a 2’ encroachment into the right  
side yard, and the other is for the existing patio on the left side for which they are  
requesting a setback from the property line of 6 ½’.  Mr. Habgood stated it appears that  
the property owner installed that without first obtaining a Permit.  Mr. Toadvine asked if  
it was Mr. Zarzycki, and Mr. Habgood stated it was.   
 
Mr. Gruen stated the Board also has a letter which indicates that Mr. Zarzycki previously  
did some drainage work, and the impervious surface was increased.  Mr. Gruen asked if  
the Township was aware that this work was done and asked how they got to the existing  
impervious surface without the Township knowing about it.  Mr. Habgood stated  
Mr. Zarzycki did obtain a Permit for installing a drainage system on the property, but  
they did not obtain a Permit for installation of the patio, walkways, and retaining walls on  
the property.  Mr. Gruen stated to the right of the proposed 16’ by 14’ addition there is a  
small structure marked “deck,” and he asked if this is included in the impervious surface;  
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and Mr. Habgood stated the deck is not considered as impervious surface, and there was a  
Permit obtained for that by the previous owners of the property.   
 
 
Mr. Toadvine asked the permitted side yard setback for this Zone, and Mr. Habgood  
stated it is 15’.  Mr. Toadvine asked if the patio is above grade, and Mr. Habgood stated it  
is below grades and two sides of it have a retaining wall.   
 
Mr. Donaghy stated the Township is participating and does have concerns with the  
amount of impervious surface being requested and the fact that there appears to be a  
certain amount of work that has been done over the years for which no Permits were  
issued.  He stated what Mr. Habgood has already indicated is what the Township was  
planning to place into the record concerning the calculations on the impervious surface. 
 
Mr. Donaghy asked Mr. Zarzycki if any of the work on the site was done without benefit  
of a Permit, and Mr. Zarzycki stated it was not.  Mr. Donaghy asked if he had a Permit  
for the patio, and Mr. Zarzycki stated when he took the Permit for the drainage system,  
he felt he could do the retaining wall and the decoration wall and some of the decoration  
wall was just rebuilt.  He felt it was all part of his grading plan, and it was necessary to  
build some of the walls because the elevation of the land was different.   
 
Mr. Donaghy asked if he also widened the driveway, and Mr. Zarzycki stated he just  
fixed the driveway and he put in the pavers.  Mr. Donaghy asked if he made the driveway  
wider, and Mr. Zarzycki stated the driveway is the same size but he did put a sidewalk on  
the side of the driveway.  He stated they are on a hill and all the water was going to the  
neighbor’s property so he built the sidewalk higher by 2” to stop the water and put in  
some drainage.  Mr. Donaghy asked if he also installed some retaining walls, and  
Mr. Zarzycki stated he was not sure they were retaining walls as he was doing a  
decoration wall and it was only 3’ high.   
 
Mr. Bamburak stated Mr. Toadvine has reviewed the Code Book and feels that based on  
the date of the property, that the percentage of the allowed impervious is 32% as opposed  
to 26%; and Mr. Habgood stated it is 26% because the property was constructed in the  
early 1980’s.  Mr. Toadvine stated the date on the As-Built indicates it was 2003; and it  
was noted that the As-Built is unclear and in the lower right hand corner it indicates  
1982.  Mr. Habgood noted the left part of the site plans shows 11/24/82 handwritten in. 
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Mr. Toadvine stated the Township has indicated that the existing impervious is 33%, and  
asked if he agrees with this.  Mr. Zarzycki stated he disagrees because he checked the  
square footage two to three times.  He stated he got 28% before the new construction and  
almost 30% with the new construction.  He stated the deck on the back side is not  
included.  Mr. Bamburak stated the Site Plan is not very legible.  Mr. Zarzycki agreed. 
Mr. Bamburak stated the Township has indicated that they already have 33% which is a  
high amount of impervious surface, but he is unable to read the Site Plan presented. 
 
Mr. Toadvine asked if they could continue the matter to get a more detailed drawing of  
the impervious surface, and Mr. Zarzycki agreed that he would do this.  He noted the red  
line he has shown is the new drainage system he put in, and the water from the roof and  
driveway is going to the system.  Mr. Smith stated it appears that the water does go into  
a catch basin, but the Plan he has submitted it a very small Plan, and he cannot read it.   
He stated there is also a discrepancy between the numbers Mr. Zarzycki has indicated and  
what the Township says they are.  He stated they would like to have a bigger Plan that the  
Zoning Hearing Board can read more carefully, and Mr. Zarzycki agreed to provide this. 
 
Mr. Bamburak noted Mr. Zarzycki would not have to spend money on a survey and could  
just draw it on a larger sheet of paper using a steel tape to measure.   
 
Mr. Gruen asked Mr. Zarzycki who designed the drainage system where the water goes. 
Mr. Toadvine asked if this was approved by the Township; and Mr. Habgood stated there  
was a Permit issued for the drainage system, and it cuts across an easement along the rear  
of the neighbor’s property on the left to the inlet out in Aspen Road, but it appears the  
drainage system shown on the Site Plan was increased over what he was approved for  
and there is additional drainage work added from what was approved in the Permit.   
 
Mr. Toadvine stated Mr. Zarzycki should provide not only an accurate drawing as to the  
impervious surface, but also information on the existing drainage system that is on the  
property.   
 
Mr. Donaghy stated they should also ascertain what, if any, additional work was done on  
the site since the drainage system was installed. 
 
Mr. Gruen asked if the Township engineer should be asked to look at the system to see if  
the drainage system is working and what it is since all they have is a drawing.  He stated  
he is unsure whether it is up to the Township or the Applicant to get an engineer, but he  
needs a professional to tell them what is happening to all the water that is being collected. 
Mr. Bamburak stated there was a Permit issued for the drainage system and he assumes  
there was a final inspection to insure that the drainage system was built properly. 
Mr. Habgood stated he is not sure that they have a final inspection.  Mr. Gruen stated  
according to Mr. Habgood, he did not build the drainage system to the Permit.   
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Mr. Zarzycki agreed to continue the matter to March 16, 2010.  Mr. Smith moved,  
Mr. Gruen seconded and it was unanimously carried to continue the matter to  
March 16, 2010. 
 
 
 
APPEAL #09-1520 – LIBERTY TOWERS, LLC 
 
Mr. Richard Lemanowicz, attorney for the Applicant was present. 
 
Mr. Nathan Edelstein, attorney, called Ms. Lauren Templeton who was sworn in and  
stated she has resided at 544 Heritage Oak Drive for three years.  She stated her  
neighborhood is residential, and there are two Subdivisions that connect – Ashley  
Estates and Heritage Oaks, and they are all single-family homes.  She stated she lives  
on a cul-de-sac.   
 
Mr. Edelstein stated there was a reference in the Applicant’s testimony to utilities  
diminishing the Residential character of the neighborhood, and he asked if this is true in  
Ms. Templeton’s neighborhood.  Ms. Templeton stated this is not true in her  
neighborhood since they are all underground.   
 
Mr. Edelstein asked Mr. Templeton who she has as a cell phone provider, and  
Ms. Templeton stated she has had T-Mobile since 2001 and they have been her provider  
for the three years that she has lived in her home.   
 
Mr. Edelstein referred to Exhibit A-11 which was the Exhibit showing the area of  
coverage without the proposed site and specifically noted the white area shown which  
was supposed to be the area of the weak signal strength.  Mr. Edelstein asked  
Ms. Templeton if her home was located in the white area, and Ms. Templeton stated it is.   
Mr. Edelstein asked that Ms. Templeton put an “X” on Exhibit A-11 where her home is  
located, but was advised by the Zoning Hearing Board Solicitor he could not mark on that  
Exhibit.  Mr. Edelstein was provided a document which was marked as Exhibit A-4  
which is the same as Exhibit A-11, and Ms. Templeton marked on that document where  
her home is located.  This was shown to Mr. Lemanowicz who had no objection. 
 
 
Mr. Edelstein asked Ms. Templeton if she observed the balloon test, and Ms. Templeton  
stated she did and had a clear and unobstructed view of the balloon from her home and  
took various photographs showing the balloon test from her home.  Exhibits E-5 and E-6  
were marked which were the photographs taken by Ms. Templeton from her home on  
10/23/09. 
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Mr. Lemanowicz stated he objects to the admission of the photos on the basis that he has  
no idea whether this is a photo of the balloon test done by Liberty Towers, but would  
agree to the opposition continuing to present their case.    
 
Mr. Edelstein showed Ms. Templeton Exhibit E-5 and asked if she took the photo, and  
she indicated she did.  Ms. Templeton stated Exhibit E-5 shows the balloon test taken  
from one of the bedrooms on the second floor of her home.  Mr. Edelstein stated  
Mr. Lemanowicz has questioned whether this was the Liberty Towers balloon test, and  
asked how she knew that it was.  Ms. Templeton stated she was advised of the date the  
test was occurring, and she took the photos on that date.    Mr. Edelstein asked the same  
questions regarding Exhibit E-6, and Ms. Templeton stated she took these photos of the  
Liberty Towers balloon test on 10/23/09.  Mr. Edelstein asked if Exhibits E-5 and E-6  
fairly and accurately depict what she observed when she took the photographs and show a  
clear line of sight from her home to the balloon test, and Ms. Templeton agreed. 
 
Mr. Edelstein asked Ms. Templeton what will be the effect on the Residential character of  
her neighborhood and the use and enjoyment of her home of the clear line of sight she  
will have to the proposed tower from her home.  Ms. Templeton stated it will have a  
significant impact.  She stated she purchased the home because of the neighborhood and  
the opportunity to live on a cul-de-sac where there were many children.  She stated they  
have invested a substantial amount of money improving their home including redoing a  
deck so that they could be outside.  She noted the substantial use they make of their rear  
yard.  She stated based on the balloon test, the cell tower will be visible from every room  
in the rear of her home which is where they spend a significant amount of time.  She  
stated she does not feel they will have their children playing as much outside as they  
would have otherwise nor will they entertain as often because it would be embarrassing  
as it would seem  more like an industrial complex as opposed to a neighborhood feel.   
 
Mr. Edelstein stated Ms. Templeton previously indicated that T-Mobile was her cell  
phone provider, and he asked if she makes at least one cell phone call a day; and  
Ms. Templeton agreed.  Mr. Edelstein asked if she has made over one thousand cell  
phone calls from her home since she lived there, and Ms. Templeton agreed.   
Mr. Edelstein asked Ms. Templeton if she has ever experienced any lack of cell phone  
service while living in her home, and Ms. Templeton stated she has not.  Mr. Edelstein  
asked if the signal has always been strong, and Ms. Templeton agreed.  Mr. Edelstein  
asked if she has ever not received a cell phone signal or been unable to use her cell phone  
over the three years she has lived in her home, and Ms. Templeton stated she has not.   
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Mr. Edelstein asked if any calls from her home have been dropped, and Ms. Templeton  
stated they have not. Mr. Edelstein asked if she receives cell phone calls into her home,  
and Ms. Templeton agreed she does.  Mr. Edelstein asked if she has ever had a cell phone  
call received into her home dropped, and Ms. Templeton stated she has not. Mr. Edelstein  
asked Ms. Templeton how she would describe her cell phone service by T-Mobile in her  
home, and Ms. Templeton stated it has been good, reliable, dependable, and she has  
always been able to get a strong signal.  Mr. Edelstein asked if Mr. Templeton at times  
works from home, and Ms. Templeton stated he does.  Mr. Edelstein asked if she has  
observed him making business calls from his T-Mobile cell phone; and Ms. Templeton  
stated she has, and his service has been good, and he has always been able to get service.   
She stated if he could not, they would not have T-Mobile because he has to be able to use  
his cell phone for work.  She stated many of the calls he makes are lengthy.  She stated  
during the recent storm, he worked from home in the basement and was on the phone for  
three hours straight with no problem.  Mr. Edelstein asked Ms. Templeton’s observation  
about the reliability and dependability of T-Mobile’s cell phone service into her home for  
her family, and Ms. Templeton stated it has been very good. 
 
Mr. Edelstein stated the Applicant has offered a theory that T-Mobile’s signal is so weak  
in this area that cell phones cannot reliably connect to or receive calls, and he asked if  
based on her experience as a user in this white zone is this true; and Ms. Templeton stated  
it is not.   
 
Mr. Edelstein asked if Ms. Templeton went out into other areas of the white area on  
Exhibit A-11 to test whether or not there was a reliable T-Mobile cell signal; and  
Ms. Templeton stated she drove in her car to a number of the areas shown as being in the  
area where there was supposedly not good service, particularly spending time in the Twig  
Lane area and also on Covington Road, and she made and received numerous calls on her  
cell phone from her car.  Mr. Edelstein asked the number of calls, and Ms. Templeton  
stated she made fifty-eight calls and received one hundred which caused her to exceed  
her Plan minutes and had to pay T-Mobile additional money.  She stated of the 158 calls  
made and received, all were successful.   
 
Mr. Edelstein marked Exhibits E-7 and E-8 which are a list of the calls made and  
received by Ms. Templeton. Mr. Bamburak stated he does not feel they need to submit  
these as she has already testified to this.  Mr. Edelstein stated the users’ ability to receive  
a signal is relevant and important in terms of evaluation of the theory that T-Mobile put  
forth that there is not a strong signal in this area.  He stated they have presented a witness  
who had testified that she made over thousand calls and there is a strong signal.   
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Mr. Bamburak stated the Board has accepted that.  He stated they have also listened to  
the Applicant’s expert who indicated something different; and they will base their  
decision on the testimony they have heard.  He stated they do not need to hear any further  
testimony about the number of phone calls anyone has made.   
 
Mr. Edelstein asked Mr. Toadvine to mark the Exhibits and he will describe what they  
are and the Board can then make a determination whether or not they want to accept  
them.  He stated he would like to identify them for the record.  Mr. Toadvine asked that  
Mr. Edelstein show Exhibits E-7 and E-8 to Mr. Lemanowicz, and Mr. Lemanowicz  
agreed to stipulate to them.  Mr. Edelstein stated Exhibit E-7 is a list of calls  
Ms. Templeton made, and Exhibit E-8 is a list of the calls Ms. Templeton received.   
Mr. Edelstein stated he feels it is important for the Zoning Hearing Board to have factual  
information.   
 
Mr. Edelstein asked Ms. Templeton if the calls she has made from her home were during  
all four seasons when leaves were on and off the trees and during all weather conditions,  
and Ms. Templeton agreed. 
 
Mr. Lemanowicz asked if Ms. Templeton is testifying as an expert, and she stated she is  
just testifying as a resident and user of T-Mobile. 
 
Mr. Bamburak asked Mr. Edelstein if he has another Witness, and Mr. Edelstein stated  
based on what the Board has indicated, he would like to take a short recess.   
A short recess was taken at this time.  The meeting was reconvened at 8:05 p.m. 
 
Mr. Edelstein stated he was going to call the resident from 496 Jenny Drive which is also  
in the white Zone who was going to testify about phone calls which were also successful  
and had a strong signal; and they have spoken to Mr. Toadvine about this and they feel  
that Mr. Lemanowicz will stipulate to that.  It was noted the resident was not an expert. 
 
Mr. Edelstein stated he has no further witnesses.  He stated he did have a series of  
additional balloon test photos, but Mr. Toadvine has indicated that the Board does not  
need to see them. 
 
Mr. Bamburak opened up the meeting to public comment. 
 
Mr. James Webb was sworn in and stated he is a Residential appraiser living in Heritage  
Oaks.  He stated he has been in the business for ten years and a cell tower is a serious  
detriment to value.  He stated he appraises houses every day in five Counties and people  
do not prefer to buy houses next to cell towers.  He stated cell towers have a perceived  
health risk, are a site problem, and will never go away.  He stated given a choice people  
will not buy a house next to a cell tower and would buy a house somewhere else and pay  
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more to do so.  He stated when he appraises a house with a cell tower he has to make a  
significant location adjustment that the underwriters fully accept because they know the  
general consensus is that people do not want to live next to one, and whenever possible  
they will not buy a house next to a cell tower.  He agreed there is a train in the area; but  
the train is intermittent and not there twenty-four hours a day blowing the horn and the  
residents get to live with it.  He stated a cell tower is different because of the health risk,  
site, view, loss of use of the property; and it is a huge negative.   
 
Mr. Webb stated he has listened to all the testimony including the RF engineer.   
Mr. Webb stated he has an engineering degree and a family member who puts up cell  
towers for a major carrier; and while the RF engineer discussed the signal strength in the  
various colored zones and the fact that it was dropping below an acceptable level, there  
are terms in the industry – IA (ineffective attempts) and DC (disconnected calls) and they  
had more than enough data to show that they had significant ineffective attempts and  
disconnected calls, and he questioned if this was such a problem, why would they not  
present the data to strengthen their case.  He stated if they could state that in the white  
zone in the last thirty days, they had 1000 dropped calls, this would clearly show a  
significant gap in coverage; and this was never shown.  He stated they could also do this  
for ineffective attempts.  He stated that data is readily available through their network.   
He stated he has not heard any of the homeowners with T-Mobile complaining and  
asking for a tower.   
 
Mr. Lemanowicz asked Mr. Webb if he is present as an expert, and Mr. Webb stated he is  
present only as a real estate appraiser.  Mr. Lemanowicz asked if he has data to support  
his conclusions, and Mr. Webb stated he does not have data with him. 
 
Ms. Loretta DiLeo was sworn in and stated she would like to present a letter from  
Representative Steve Santarsiero.  She stated he was unable to attend the meeting tonight  
so he e-mailed the letter.  She stated he is against putting cell towers in Residential areas.   
She stated she also went door to door and has petitions with over 200 signatures of those  
living within 600’ of the proposed cell tower, and they do not want the cell tower.   
 
Mr. Lemanowicz was provided a copy of the letter and petition and stated he is not sure  
that anyone is present in an official capacity on behalf of Mr. Santarsiero, and Ms. DiLeo  
stated she has his cell phone number if he wishes to call.  Mr. Lemanowicz stated he is  
objecting to the Petition since no one is testifying that these are their signatures.  
Ms. DiLeo asked that those who are present who signed the petition raise their hand, and  
a number of audience members raised their hands.  Mr. Lemanowicz stated for the record  
he objects to the submission of the letter and petition. 
 
Mr. Bamburak stated he feels they have enough evidence in the record, and do not need  
the petition or the letter. 
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There was no further public comment.  A short recess was taken at this time.   
 
The meeting was reconvened at 8:10 p.m.  The testimony was closed at this time. 
 
Mr. Smith  moved, Mr. Gruen seconded and it was unanimously carried to deny the  
Appeal. 
 
 
 
 
OTHER BUSINESS 
 
Appeal #09-1516 – Deborah Dodd – Request for Extension 
 
Mr. Gruen moved, Mr. Smith seconded and it was unanimously to grant a six-month 
Extension for Appeal #09-1516 – Deborah Dodd. 
 
 
There being no further business, Mr. Smith moved, Mr. Gruen seconded and it was 
unanimously carried to adjourn the meeting at 8:15 p.m. 
 
 
     Respectfully Submitted, 
 
 
 
 
     Gregory J. Smith, Secretary 
 
 
 


