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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

SOUTHERN DIVISION 

No. 7:14-cv-00237-BR 

 

BEN ARTIS, et al.,    ) 

      ) 

Plaintiffs,    ) 

      ) 

v.      ) 

      ) 

MURPHY-BROWN LLC d/b/a   ) 

SMITHFIELD HOG PRODUCTION  )  

DIVISION,     ) 

      ) 

Defendant.    ) 

 

PLAINTIFFS’ RESPONSE TO MOTION TO DIRECT ENTRY OF FINAL JUDGMENT 

 

Plaintiffs respond to Defendant’s motion filed at Artis Doc. 231 and dated August 16, 2018.   

1. Summary of Argument. 

Plaintiffs consent to the request for certification under Fed. R. Civ. P. 54(b) of the verdict 

in this matter such that the judgment may be immediately appealed.  As stated in their filings in 

the first trial group in McKiver and the second in McGowan, based on recent developments, 

Plaintiffs no longer oppose certification for the appeal process.  However, so that the record is 

clear, there are arguments that Defendant makes in its brief and characterizations of the evidence 

that Plaintiffs contest.  The fact that Plaintiffs contest them, however, does not detract from the 

fact that it is appropriate to allow appeal.  Plaintiffs attach a proposed order granting the Rule 54(b) 

certification consistent with the Court’s similar Order in McKiver.   

2. Procedural Posture. 

The Court scheduled a series of eleven trials in this coordinated matter to allow groups of 

Plaintiffs’ claims to be tried and to obtain verdict results for five of the 26 cases.  To date, the first 
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three of those eleven groups have been tried.  The 18 Plaintiffs tried to verdict represent 

approximately 3.6% of the total cohort of approximately 500 named Plaintiffs. 

The verdict for the first trial group was filed on April 26, 2018.  (McKiver Doc. 267).  After 

briefing, the Court entered an Order imposing the punitive damages cap on May 7, 2018. (McKiver 

Doc. 277).  The Court entered an Order on pre-judgment and post-judgment interest on June 7, 

2018. (McKiver Doc. 301).   

The Defendant moved for a Rule 54(b) certification on May 11.  (McKiver Doc. 281).  

Initially, the Plaintiffs opposed, and several briefs were filed.  (McKiver Docs. 289, 299, 302, 304, 

306, 307, 308, 312).    

Then, the parties entered into certain agreements and commitments that led to the filing in 

the master case of a joint motion to continue the September trial date of the fourth trial to 

November and for other relief as reflected in the materials filed at master case Docs. 513 & 514 

on August 19, 2018.  The Court in addition held a telephone conference on August 17, 2018 

(master case Doc. 512) in which relevant matters were addressed.  The Court entered an Order 

granting the joint motion on August 23, 2018.  (Master case Doc. 517).   

Consistent with the joint motion and the Order, the Plaintiffs withdrew their opposition to 

the request for an immediate appeal by notice filed August 28, 2018.  (McKiver Doc. 315).  The 

Court entered an Order granting Rule 54(b) certification on August 31.  (McKiver Doc. 317).  The 

Court also entered Judgment on that date.  (McKiver Doc. 318). 

In McGowan, for the second trial group, the verdict was filed on June 29, 2018.  (McGowan 

Doc. 279).  Defendant moved to impose the damages cap on July 11. (McGowan Doc. 308).  

Plaintiffs’ response is found at McGowan Doc. 318.  (See text order dated August 24).  That motion 

is pending. 
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The Court entered its Order on pre- and post-judgment interest on August 28.  (McGowan 

Doc. 320).  Defendant filed its Rule 54(b) motion for the second verdict on August 9, 2018.  

(McGowan Doc. 315).   Consistent to developments noted above, the Plaintiffs on August 30, 2018 

consented to the Rule 54(b) request, with a caveat that they did not agree with all of the contentions 

the Defendant made in its motion materials.  (McGowan Doc. 321).  That motion is pending. 

For the third and instant trial group, the verdict was filed on August 3, 2018.  (Artis Doc. 

221).  Defendant’s damages cap motion was filed on August 24.  (Artis Doc. 238).  Plaintiffs 

responded on August 29.  (Artis Doc. 242).  That motion is pending. 

Plaintiffs’ motion regarding interest was filed on August 28. (Artis Doc. 240).  The Court 

entered its Order on interest on August 28.  (Artis Doc. 241).   

Defendant’s Rule 54(b) motion and brief were filed on August 16. (Artis Docs. 231 & 232).   

3. Argument. 

Plaintiffs contend here, as they did before, that based on the recent developments as 

reflected in the procedural history provided above, it is proper at this juncture to allow certification 

for interlocutory appeal to the Fourth Circuit Court of Appeals. 

Plaintiffs’ proposed order, attached, is styled on the Order that the Court entered granting 

the similar motion for the first trial group.  (Exhibit 1; cf. Order filed at McKiver Doc. 317).   

Below, so that the record is clear, the Plaintiffs address certain contentions made in 

Defendant’s brief (Doc. 232) which are incorrect.  However, it is not necessary that the Court 

resolve these contentions to rule upon this motion. 

A. Refutation of certain contentions of Defendant. 

Defendant argues that granting its motion will facilitate post-trial motions.  (Doc. 232, pp. 

1-2).  However, there is no need for the Court to certify the matter for an immediate appeal under 
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Rule 54(b) as a predicate to allowing parties to file post-trial motions.  Rather, a party may file 

post-trial Rule 50 or 59 motions in any event, and if Rule 54(b) certification is granted, the appeal 

will then follow disposition of those motions.  (See Defendant’s brief at McKiver Doc. 282, p. 10 

n.2, which seems to acknowledge that fact).1 

Defendant argues that the Rule 54(b) motion should be granted so this Court could consider 

a motion for a “new trial due to the Third Trial Plaintiffs’ misconduct in closing argument under 

Rule 60(b)(3).”  (Doc. 232, pp. 1-2).  Federal Rule of Civil Procedure 60 allows a motion for relief 

from a final judgment on grounds including but not limited to mistake, new evidence, fraud or 

“any other reason that justifies relief.”  Fed. R. Civ. P. 60(b)(1) to (6).  While it is true that Rule 

60 does apply to a “final” judgment, Defendant’s contention that this Court must certify under 

Rule 54(b) to allow Rule 60 motion practice is a red herring.  As the Committee Notes state, Rule 

60 is just one of a suite of rules including Rules 50 and 59 that regulate motions regarding 

judgments and orders.2  That fact is neither here nor there for purposes of Rule 54(b) certification. 

Defendant appears to advance the contention as an excuse to argue that Plaintiffs made “erroneous 

                                                           
1 See, e.g., Bixby v. KBR, Inc., 2013 U.S. Dist. LEXIS 60390 (D. Ore. April 26, 2013).  As that court 

explains, Federal Rule of Civil Procedure 50(a) permits a party to move for judgment as a matter of law as 

to any issue or combination of issues raised by the claims at any time before they are submitted to the jury.  

Rule 50(b) allows a renewed motion in the same regard after entry of judgment.  Rule 59 allows a post-

judgment motion including for a new trial on all or some of the issues.  Rule 54(b), relating to interlocutory 

appeals, functions independently.  Thus, in Bixby, the district court denied a Rule 50(b) motion, granted in 

part a Rule 59 motion, and granted a Rule 54(b) motion.  2013 U.S. Dist. LEXIS 60390, *7-15, 103.  The 

Bixby procedural posture was analogous, involving many individual plaintiffs who “exposure to sodium 

dichromate and subsequent hexavalent chromium poisoning while stationed as Oregon National 

Guardsmen in Iraq and assigned to duty at the Qarmat Ali water plant in May-September 2003.”  Id. at *5.  

The claims of 12 plaintiffs were tried to a jury.  Id. at *5-6.  The court allowed the Rule 54(b) motion 

“notwithstanding that all other plaintiffs' claims remain to be adjudicated.”  Id. at *102. 
2 See Fed. R. Civ. P. 60, Notes of Advisory Committee on Rules—1946 Amendment (noting that “[v]arious 

rules, such as the one dealing with a motion for new trial and for amendment of judgments, Rule 59, one 

for amended findings, Rule 52, and one for judgment notwithstanding the verdict, Rule 50(b), and including 

the provisions of Rule 60(b) as amended, prescribe the various types of cases in which the practice by 

motion is permitted”). 
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arguments during opening and closing.”  (Doc. 232, p. 2).  While the Court should allow 

certification, it is not for that reason.   

Defendant then launches into an argument that Plaintiffs’ counsel made “grievous” errors 

during opening statement and closing argument (though not “grievous” enough to draw 

contemporaneous objections in all instances). (Doc. 232, p. 7).  For example, “Plaintiffs’ counsel 

asserted that the value of compensatory damages was Murphy-Brown’s ‘cut costs by using the 

cheapest waste disposal methods available’ in opening statement and ‘costs to prevent the harm’ 

in closing statement.”  (Doc. 232, p. 2, citing excerpts from trial transcript).  In so arguing, the 

Defendant is conflating some parts of the transcript and ignoring others. 

Guidance is provided by Hanna v. Brady, 73 N.C. App. 521, 327 S.E.2d 22, cert. denied, 

313 N.C. 600, 332 S.E.2d 179 (1985).  There, the plaintiff homeowner testified at trial that the 

defendants’ nearby quarrying operation caused such things as blasting late at night, and “noise and 

dust,” which “interfered with his enjoyment of a normal home life.”  Id. at 23-24. 

Defendants there argued for a new trial as “the damages were excessive and appeared to 

have been given under the influence of passion or prejudice.”  Id. at 24.  They argued the “the trial 

court allowed testimony as to damages occurring as far back as 1968, when pursuant to the 

applicable statute of limitations, only evidence of damages since 19 August 1979, three years prior 

to the filing of the amended complaint, should have been admitted.”  Id. at 24.  However, the 

appellate court noted that “much of this contested testimony was never objected to during trial and 

thus is not subject to appellate review.”  Id. at 25.  And, the jury charge included a caution that 

earlier evidence was “for background purposes only and not to be considered by the jurors in their 

determination of damages.”  Id.  Here, too, for much of the trial events of which Defendant now 
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complains, it did not object at the time, and, as importantly, the jury instructions properly guided 

the jury in its review of the evidence, and properly stated the law. 

In Hanna, the defendants also argued that the trial court allowed the jury to consider 

damages caused by another party who had been dismissed, and the award was “consequently 

excessive.”  Id.  Rejecting this argument, the appellate court observed: “the trial court correctly 

instructed the jury as to what evidence they should consider in determining damages. It was 

therefore implicit in those instructions that any evidence that did not fit the trial court’s definition 

of damages was to be disregarded on that issue.”  Id.  Here, the same logic applies. 

In the instant matter, the Court gave jury instructions on compensatory damages that were 

proper and well-supported.  From the jury charge: 

It is your duty as jurors to follow the law as I shall state it to you, and to apply that 

law to the facts as you find them from the evidence in the case. You are not to single 

out one instruction alone as stating the law, but must consider the instructions as a 

whole. Neither are you to be concerned with the wisdom of any rule of law stated 

by me. 

 

(Artis Doc. 216, p. 1).  Thus, the jury was clearly instructed to reach its verdict based on the 

evidence.  To the same effect: 

Regardless of any opinion you may have as to what the law is or ought to be, it 

would be a violation of your sworn duty to base a verdict upon any view of the law 

other than that given in the instructions of the court, just as it would also be a 

violation of your sworn duty, as judges of the facts, to base a verdict upon anything 

other than the evidence in the case. 

 

(Artis Doc. 216, p. 2).  The Court instructed that attorney argument was not evidence: 

As stated earlier, it is your duty to determine the facts, and in so doing you must 

consider only the evidence I have admitted in the case. The term "evidence" 

includes the sworn testimony of the witnesses and the exhibits admitted in the 

record.  

 

Remember that any statements, objections or arguments made by the lawyers are 

not evidence in the case. The function of the lawyers is to point out those things 

that are most significant or most helpful to their side of the case, and in so doing, 
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to call your attention to certain facts or inferences that might otherwise escape your 

notice. In the final analysis, however, it is your own recollection and interpretation 

of the evidence that controls in the case. What the lawyers say is not binding upon 

you. 

 

(Artis Doc. 216, p. 3).  As to issue two, i.e., compensatory damages for the nuisance claim, the 

jury instruction was: 

If you answered issue one “Yes” in favor of any plaintiff, then you will consider 

issue two as to such plaintiff. The second issue reads: 

 

"What amount of damages, if any, is the plaintiff entitled to recover from the 

defendant?” 

 

The plaintiffs may be entitled to recover actual damages. Actual damages are the 

fair compensation to be awarded to a person for any injury proximately caused by 

the wrongful conduct of another. On this issue the burden of proof is on the plaintiff. 

This means that the plaintiff must prove, by the preponderance of the evidence, the 

amount of actual damages proximately caused by the defendant’s conduct. 

 

Proximate cause is a cause which in a natural and continuous sequence produces a 

person's injury and is a cause which a reasonable and prudent person could have 

foreseen would probably produce such injury or some similar injurious result. 

 

There may be more than one proximate cause of an injury. Therefore, the plaintiff 

need not prove that the defendant's wrongful conduct was the sole proximate cause 

of the injury. The plaintiff must prove, by the preponderance of the evidence, only 

that the defendant's wrongful conduct was a proximate cause. 

 

The plaintiffs claim that the interference with the use and enjoyment of his or her 

property has caused him or her anger, embarrassment, annoyance, inconvenience, 

decreased quality of life, and/or physical and mental discomfort. There is no fixed 

formula for placing a value on these alleged harms. You will determine what is fair 

compensation by applying logic and common sense to the evidence. 

  

In determining the amount of damages, if any, to award any plaintiff, you must 

consider damages only for the time period from October 17, 2011 through the time 

of trial. Also, you may not award damages to any plaintiff for any nuisance that 

occurred while that plaintiff did not occupy the allegedly affected property. 

 

Any award you make must be fair and just. You should remember that you are not 

seeking to punish either party, and you are not awarding or withholding anything 

on the basis of sympathy or pity. 
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Finally, as to issue two on which the plaintiff has the burden of proof, if you find 

by the preponderance of the evidence the amount of actual damages proximately 

caused by the wrongful conduct of the defendant, then it would be your duty to 

write that amount in the blank space provided for the plaintiff you are then 

considering. 

 

If, on the other hand, you fail to so find, then it would be your duty to write “None” 

in the blank space provided for that plaintiff. 

  

(Artis Doc. 216, pp. 15-16).   Those instructions were proper and follow the guidance of relevant 

case law.  The jury was charged that the function of damages was “the fair compensation to be 

awarded to a person for any injury proximately caused by the wrongful conduct of another;” that 

plaintiffs had the burden to prove “the amount of actual damages proximately caused by the 

defendant’s conduct;” and that as homeowners and occupants, the damages included those for “the 

interference with the use and enjoyment of his or her property [that] has caused him or her anger, 

embarrassment, annoyance, inconvenience, decreased quality of life, and/or physical and mental 

discomfort.”  See id.   

The Court properly charged that “[t]here is no fixed formula for placing a value on these 

alleged harms. You will determine what is fair compensation by applying logic and common sense 

to the evidence.”  Id.  That language is similar to the charge approved by the North Carolina Court 

of Appeals in Hanna.  See master case Doc. 393-2, last page (excerpt from the jury charge in 

Hanna).  And, the Court’s instructions also in various respects are supported by those in the more 

recent 2003 Broadbent v. Allison case.  See master case Doc. 393-4 (full charge from Broadbent); 

the verdict form is found at master case Doc. 393-5.3 

                                                           
3 Plaintiffs also filed in summary judgment briefing the verdict form from another North Carolina nuisance 

case, Evans v. Macgregor, which went to verdict in 1995 and included the statement, “[y]ou should answer 

this issue in such dollar amount if any that you deem appropriate to compensate the plaintiff for the damage 

to his comfort and property.”  Master case Doc. 457-1.  And, jury instructions from Tennessee litigation in 

which the courts applied North Carolina law and charged the jury on a nuisance claim.  Master case Doc. 

450-2 (materials from Freeman trial that went to verdict in 2005 and Shults in 1992).  
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The Court herein cautioned the jury that “you must consider damages only for the time 

period from October 17, 2011 through the time of trial” – i.e., for a discrete nuisance compensatory 

damages period.  The Court also cautioned and charged the jury that for purposes of an award of 

compensatory damages under issue 2, “[y]ou should remember that you are not seeking to punish 

either party, and you are not awarding or withholding anything on the basis of sympathy or pity.”  

The Court clearly distinguished between issue two (compensatory damages), and issue four 

(amount of punitive damages).  Further, the Court gave instructions to the jury on other occasions 

during the trial that reinforced these tenets.4   

Defendant fails to note these facts.  It also fails to note the relevance and admissibility of 

the evidence of which it complains.  Specifically, there was evidence that Defendant employs the 

“lagoon and spray” method of hog waste disposal.  It is low-tech and cheap:  hog urine and manure 

falls to the floor; passes through slats to a first holding pit.  Then it is periodically drained to a 

second holding pit, this time a large open-air holding pond outdoors.  Eventually it is land-applied 

to fields, most often by a “gun” sprayer that causes much aerosol mist to drift.  This system is 

inexpensive, relatively speaking.  It is also documented to pollute and contaminate and discharge 

waste gases, particles, germs and other substances by air and water.  All of those facts are relevant 

to the basic nuisance liability analysis for the jury.  The fact that other methods are available for a 

manageable cost is also relevant.  Relevant and admissible facts were put in the record in that 

regard both from Plaintiffs’ expert witness Dr. Rogers, from examination of defense executives 

                                                           
4 See, for example, trial transcript (rough), July 11, 2018, p. 4: “The evidence from which you will find the 

facts will consist of the testimony of witnesses, documents and other things received into the record as 

exhibits and any facts the lawyers may agree or stipulate to. Certain things are not evidence and must not 

be considered by you as such. First, the statements, arguments and questions by the lawyers are not 

evidence.”  (The July 11, 2-18 rough transcript of both sides’ opening statements is attached as Exhibit 2). 
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called as adverse witnesses, and from the fact witness, grower Tom Butler.  Additional evidence 

came in the form of documentary exhibits.   

The fact that the Defendant “cut costs by using the cheapest waste disposal methods 

available” as referenced in the opening statement was accurate and relevant.  Likewise, the 

references to “costs to prevent the harm” in closing argument were proper.   

A review of the openings and closings provides context.  Plaintiffs’ opening statement 

began as follows: 

Good morning. A company must never substantially and unreasonably interfere 

with their neighbor's use and enjoyment of their property. If a company does 

substantially and unreasonably interfere with its neighbor's use and enjoyment of 

their property, the company is responsible and must pay for the harm. 

 

A company doesn't get a free pass for ruining your use and enjoyment of your 

property by claiming they comply with some minimum regulations. And a company 

is never allowed to cut costs by doing things that ruin your use and enjoyment of 

your property. 

 

(Trial transcript (rough), July 11, 2018, p. 10).  That was the very start of the Plaintiffs’ opening.  

The “cut costs” reference frames the issue in a manner which is proper and correct.  If a company 

cuts costs in managing waste, and the result is substantial impairment to the use and enjoyment by 

a nearby family of its land and home, the fact of the cost-cutting goes to reasonability.  A nuisance 

must be substantial and unreasonable.  Interference is unreasonable if a person of ordinary 

prudence would consider it excessive or inappropriate after giving due consideration to the 

interests of the Plaintiffs, the Defendant and the community.5  Factors the jury may consider 

include, among others, the conditions under which the interference occurs; and the nature, utility 

and social value of the operation.6  Here, the conditions include the low-cost, high-odor system.  

                                                           
5 NCPI Civil 805.25 (private nuisance) (copy filed at McKiver Doc. 26-5). 
6 Id. 
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The nature, utility and social value includes that Defendant specifies a waste system that invests 

less money in labor or equipment in the community, does not protect neighbors from fumes over 

the fence line, and allows record enterprise revenues and profits realized almost exclusively 

outside of those communities, and indeed outside of the State.  Defendant has claimed the jury can 

only consider the positive utility, not the negative -- a cost-benefit analysis that would only 

consider the benefit.  This position, which flouts both common sense and basic economic 

principles, was properly rejected by the jury.  The fact that Defendant chooses to have the least 

costly system used, despite the cost to neighbors, is relevant.  And the nature of the costs involved 

in upgrading the system or alleviating the intrusion are also relevant, especially when Defendant 

inaccurately argues that there is no way to correct the nuisance.7  

As to assessing the compensatory damages, the Court properly instructed: “There is no 

fixed formula for placing a value on these alleged harms. You will determine what is fair 

compensation by applying logic and common sense to the evidence.”  As noted in Hanna, 327 

S.E.2d at 25-26, “[t]he type of injuries suffered by the plaintiff—physical pain, annoyance, stress, 

deprivation of the use and comfort of one’s home—are intrinsically ‘not susceptible of exact 

pecuniary compensation.’”  The jury could apply its logic and common sense to that evidence.   

Under North Carolina law, counsel may suggest an amount or ask the jury to consider a 

particular amount in arguing damages.  The pattern instructions confirm this fact.  For example, 

see NCPI 106.22 (May 2000), used in motor vehicle accident cases: 

I instruct you that your findings on this (state number) issue must be based on the 

evidence and the rules of law I have given you with respect to the measure of 

damages.  You are not required to accept the amount of damages suggested by the 

                                                           
7  See, e.g., Artis Doc. 193-11, consisting of a mass-mailed letter in which Smithfield represents that “we 

do not know what actions can be taken on the farm” and “[w]e are not aware … of any technologies that 

would significantly reduce total odor from hog farms in North Carolina.”  These are demonstrably incorrect 

statements, based on the trial evidence. 
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parties or their attorneys. 

 

An attorney is allowed to suggest an amount of damages and therefore can 

suggest an amount for each (specify unit(s) of time, e.g., day, hour or minute) of 

physical pain or mental suffering.  However, I instruct you that there is no fixed 

mathematical formula for computing damages for physical pain or mental 

suffering. Furthermore, an attorney's argument is not evidence but is merely an 

approach to the damage issue which you may consider but need not adopt. 

 

Your award must be fair and just. You should remember that you are not seeking 

to punish either party, and you are not awarding or withholding anything on the 

basis of sympathy or pity.8 

 

(Boldface emphasis added).9  Accordingly, an attorney is allowed to suggest an amount of 

damages.  Plaintiffs in closing argument can suggest an amount, and the Defendant is free to make 

its own contentions in its own closing argument.  And nothing about the verdict indicates that the 

jury misapplied the law or did not follow the jury instructions.10 

 Likewise, other N.C. pattern jury instructions for damages include similar language.11 Nor 

is the State an outlier.  Many other states also allow lump sum and per diem arguments.12 

                                                           
8 All of the pattern instructions are available online.  https://www.sog.unc.edu/resources/microsites/north-

carolina-pattern-jury-instructions.  
9 In this regard, the pattern instruction cites to Weeks v. Holsclaw, 306 N.C. 655, 295 S.E.2d 596 (1982), 

where the court held that the per diem argument was appropriate. 
10 Other plaintiffs in nuisance claims have obtained significant verdicts.  E.g., Owens v. ContiGroup Cos., 

344 S.W.3d 717, 721 (Missouri Ct. App. 2011) (“The jury awarded compensatory damages to thirteen of 

the Respondents in the amount of $825,000 each.”). The verdict is listed in Smithfield’s 2012 annual report 

form 10-K.  It also lists a verdict in the Adwell case of $4.5 million for six hog nuisance plaintiffs. 
11 NCPI Civil 809.122 describes that “You are not required to accept the amount of damages suggested by 

the parties or their attorneys. An attorney is allowed to suggest an amount of damages and therefore can 

suggest an amount for each (specify unit(s) of time, e.g., day, hour or minute) of physical pain or mental 

suffering…. Furthermore, an attorney's argument is not evidence but is merely an approach to the damage 

issue which you may consider but need not adopt.”  NCPI Civil 809.156 pertinently states “[a]n attorney is 

allowed to suggest an amount of damages.” NCPI Civil 810.22 is similar including the statement that “[a]n 

attorney is allowed to suggest an amount of damages.” 
12 E.g., Wakole v. Barber, 722 S.E.2d 238, 241 (Va. 2012) (“There is no question that a plaintiff is allowed 

to ask for a total fixed dollar amount for any provable, non-economic damages to include bodily injury, 

physical pain, mental anguish (past and future), and inconvenience (past and future). There is no question 

that the lump sum amount requested, unlike medical bills or lost wages, is based on intangibles for which 

there is no specific evidence of monetary value in the record. The only limitations on a request for a lump 

sum are that the amount be supported by the evidence and be an amount that will fully and fairly compensate 

the plaintiff for damages suffered as a result of the defendant's negligence.”).  See also, e.g., Elliott v. Cobb, 

Case 7:14-cv-00237-BR   Document 253   Filed 09/06/18   Page 12 of 20

https://www.sog.unc.edu/resources/microsites/north-carolina-pattern-jury-instructions
https://www.sog.unc.edu/resources/microsites/north-carolina-pattern-jury-instructions


 

13 
 

The damages verdict is supported by the evidence.  The evidence of the suffering and 

impairment caused to Plaintiffs’ use and enjoyment of their homes, by the private nuisance, is 

voluminous.  The Court properly instructed the jury on the law to apply, and Defendant speculates 

when it argues that the jury must have not applied the law in the proper manner.  Defendant simply 

discounts the persuasive testimony by the Plaintiffs, their neighbors, fact witnesses and experts 

alike as to the substantial impairment on their use and enjoyment.13 

Plaintiffs’ opening statement in Artis clearly outlined the relevance of the cost evidence in 

the case.  For example: 

Despite Smithfield's growing profit, the growers are paid the same per hog rate 

they've gotten since the '90s and its only cents per hog per day. How much do the 

growers make? Well, the financial information we have in this case show[]s that 

the Greenwood operations operate at a loss. Smithfield knows the odors are inherent 

with these open buildings and using open pit lagoons and spray fields system to 

dispose of the feces and urine. I mean it's an open pit.  It's common sense no matter 

how hard the growers may try unless alternatives are used or at least the pit is 

covered and the spraying stops, there is going to be odor.  Smithfield puts its hogs 

in these facilities next to the neighbors and doesn't pay the growers enough money 

to do technology, to control the odors. They didn't even tell the growers about the 

technology like covers or the other alternatives.  

 

(Trial transcript (rough), July 11, 2018, pp. 35-36).  Such was stated prior to when counsel turned 

to address the issue of damages.  (See id., p. 36, stating after the above excerpt that “I want to 

change topics now I want to change topics now and talk about the harm to the neighbors”).  Later, 

counsel also summarized Defendant’s contentions on the economic and cost issues and refuted it 

                                                           
320 S.W.3d 246, 249-50 (Tenn. 2010) (under Tennessee law, a plaintiff is allowed “to argue or suggest a 

monetary value to be placed on non-economic damages such as pain and suffering and to make an argument 

concerning the ultimate monetary worth of his or her action”); Donathan v. Orthopaedic & Sports Med. 

Clinic, PLLC, No. 4:07-cv-18, 2009 WL 3584263, at *11 (E.D.Tenn. Oct. 26, 2009) (“Plaintiffs may argue 

the worth or monetary value of pain and suffering to the jury”). 
13  “Damages may not be based on sheer speculation, see Stetson v. Easterling, 274 N.C. 152, 161 S.E.2d 

531 (1968) and Gay v. Thompson, 266 N.C. 394, 146 S.E.2d 425 (1966), but, by necessity, some speculation 

is necessary to determine damages, see Beck v. Carolina Power & Light Co., 57 N.C. App. 373, 291 S.E.2d 

897, aff'd, 307 N.C. 267, 297 S.E.2d 397 (1982), and this is acceptable as long as there are sufficient facts 

to support necessary speculation, Gay, supra, and Beck, supra.” NCPI Civil 809.156, p. 1 n.1. 
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with Plaintiffs’ evidence.  (Trial transcript (rough), July 11, 2018, pp. 62-63).   Counsel returned 

to the topic of compensatory damages at the end of his opening statement, by reference to the 

verdict form, with no objection on the record: 

You will then be asked by Judge Britt's instructions to put a monetary value on the 

harm. The law calls that damages. You will decide damages in dollars. What is the 

value of the loss of the neighbors’ property. From 2011 -- that's the starting date -- 

until today. 2011 until today. What is it worth that the neighbors’ property rights 

have been interfered with. 

 

When you're deciding damages the judge will provide you this instruction. The 

plaintiffs claim that the interference with the use and enjoyment of his or her 

property has caused him or her anger, embarrassment, annoyance, inconvenience, 

decreased quality of life, and/or physical and mental discomfort. There is no fixed 

formula for placing a value on these alleged harms.  These are the harms that you 

will be trying to make up for. 

 

This is Lucy. Lucy's land as I told you has been in her family for over 100 years. 

Lucy used to love to have a garden to do her lawn to be outdoors. That in the middle 

is a photo of hog waste spilled out of Smithfield's hog trucks coming out of the 

Greenwood operation on the road in front of Lucy's house. 

 

This is Joyce and Willie. Their brothers and sisters. Brother and sister. Joyce is a 

CNA who provides care to the terminally ill. Willie a crane operator. Willie always 

wants to be outside. He has two horses he loves to ride his horses. Their home on 

their family land is still the center of their family. Their mother and nephew who 

live down the road are almost always at their house. Joyce cooks for everyone. The 

buildings, the spray and the lagoon interferes with what they want to do at their 

property. Not all the time, but when it does, it's a problem. 

 

Edna Allison is also a care taker. She and her sister Gertie live together. Edna loves 

to cook and bake. You'll hear how the odor affects Edna's ability to go outside. But 

you'll also hear one of the things that really bothers Edna is those buzzards. She's 

got a metal roof -- and those buzzards, which are attracted to those dead hogs and 

the odor, end up on her roof and they're scary. They're big huge birds and they make 

a lot of racket. 

 

Jimmy Carr wakes up to the dead trucks early in the morning more days than not. 

He's just feet off that driveway. Jimmy's battling serious health issues that limit his 

mobility and because of that his joy is to be on the front deck of his house watching 

the Piney Woods world go by and you can imagine how that works out for him 

when the odor is high. 
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For Jimmy Jacobs Piney Woods Road has pretty much always been his home and 

all the years that he's lived in his home he's had a garden and that has always been 

Jimmy's passion…. 

 

The neighbors use their property. They do. They want to. It's their property. It's 

what they own. It's what they want to pass to their children. It's what's been passed 

to them but they don't always enjoy their property. And when they don't enjoy their 

property, it's really not enjoyable. Feces and urine. Sometimes sprayed on you. 

 

Judge Britt will instruct you the things that you should consider in determining how 

high the amount of damages must be to balance that harm. And again this is from 

the instructions. Anger, embarrassment, annoyance, inconvenience, decreased 

quality of life and/or physical and mental discomfort. Those are the things that I 

want you to listen for because those are the things that need to be fixed. 

 

What is the value of the interference? You'll hear that to the neighbors who, like I 

said, inherited their property, no one wants to move or leave their land and it's not 

just the value of their property that's lost, it's the value of the enjoyment of their 

property. The value of your property is not what you pay for your property, the 

value of your property is in your ability to use and enjoy your property. Someone 

who is wealthy and someone who is not have the same amount of enjoyment in 

their property regardless of what the property is worth. Well when as a jury you're 

deciding the value of the interference for Smithfield, the interference is the millions 

of dollars that you'll learn about of cut costs by using the cheapest waste disposal 

methods available. Smithfield you'll hear has saved untold millions of dollars by 

refusing to use available technology that will stop the problems, fix the problems 

for the neighbors, their community and the environment. Those millions are the 

values of the anger embarrassment and annoyance, inconvenience, decreased 

quality of life that Smithfield causes to the neighbors. And because of their hogs. 

 

One of our most basic constitutional rights is our ability to own, use and enjoy 

property. Lawsuits can cause change. They can. We all know that. And my clients 

hope is that the way you value the harm with your verdict in this case will cause 

Smithfield to change. 

 

(Trial transcript (rough), July 11, 2018, pp. 70-73).   This is an opening statement laying out 

admissible and relevant evidence.  Defendant paints this as “[s]uch a highly prejudicial and 

inappropriate argument” that it “undoubtedly infected the jury’s verdict.”  (Doc. 232, p. 2).  Yet 

Defendant did not object during relevant points.  Compare Hanna, in which, rejecting an appeal 

that was based on a contention that the jury awarded excessive damages, the Court of Appeals 
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observed that “much of this contested testimony was never objected to during trial.”  327 S.E.2d 

at 25.   

 Defendant’s counsel in his own opening statement referred to financial and economic 

matters repeatedly to show “everything Smithfield is doing to be part of that solution.”  (Trial 

transcript (rough), July 11, 2018, p. 119).  He described that under the Smithfield Agreement, 

“Smithfield …  pa[id] $15 million to the state to fund research.”  (Id. at p. 120).  “Every year after 

that Smithfield paid $2 million to the state that funded additional research and to improve 

environmental projects.”  (Id. at p. 121).  Counsel later stated with regard to a waste system, that 

“[i]t cost on this farm with 13 thousand hogs $1.5 million to install. And $358,000 annually for 

ten years to run. That's more than double what these farms produce in gross revenues.”  (Id. at p. 

122).  He also argued, “[w]e could decide to spend money, ladies and gentlemen. What we can't 

do is protect the industry from the laws of economics.” (Id. at p. 123). 

 With regard to closing argument, in its brief Defendant states that Plaintiffs discussed 

financial information after being told not to.  (Doc. 232, p. 2).  The transcript tells a different story.  

Prior to closing argument, counsel and the Court discussed the issue.  See trial transcript, August 

2, 2018, pp. 3-11, Exhibit 3.  Plaintiffs’ counsel noted that under the normal jury instructions, the 

jury is to rely on the evidence and use logic and common sense.  Id. at p. 6.  Counsel noted that 

per the pattern jury instructions, counsel can suggest a number.  Id. at pp. 7-8.  In the end it is the 

jurors who make a decision.  Id. at p. 8.   

 Defendants makes the strained contention that when counsel noted during the closing 

argument that Smithfield can afford the environmental upgrade known as the Super Soils system 

“and you know that because of the revenue numbers,” this violated the Court’s directive that during 

the closing argument prior to the discussion of punitive damages amount, “you will not discuss 
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salaries, net worth, or financial condition of the defendant.”  See Doc. 232, p. 2, compare trial 

transcript, August 2, 2018, pp. 3, and see also 9-10 (“You will not go into wages, you will not go 

into net worth, you will not go into value of the company.””).     

 Plaintiffs’ main closing argument runs from transcript pages 12 to 50 covering background 

and jury question number one (nuisance liability).  Starting at page 50, counsel discusses issue 

number three (willful or wanton conduct).   That discussion included recitation of monetary figures 

for ways to remove the nuisance:  the Super Soils system costing $1,540,000 to begin and then 

$358,000 per year; testimony that a system could have been continued for $60,000 (page 53); 

lagoon covers that cost $250,000 (page 54). 

At page 56, Plaintiffs’ counsel turns to issue two, compensatory damages for the nuisance 

claim.  “When answering Question Number 2, you are to consider the anger, embarrassment, 

annoyance, inconvenience, decreased quality of life, and/or physical and mental discomfort. Those 

are the things that you are to consider in determining the damages amount.”  (Page 57).  “So here's 

your job: You have an amount of harm. It's the anger, the embarrassment, the annoyance, the 

inconvenience, the mental and physical discomfort, the decreased quality of life. And your job is 

to come up with a number that fully and fairly compensates for that amount of harm -- nothing 

more -- for that amount of harm.”  (Page 60).  Counsel then notes the cost figures for the abatement 

technologies again.  (Pages 60-61).  He states the jury can decide whatever damages amount that 

it wants to compensate the Plaintiffs.  His suggestion is “that you consider 2 to $4 million for each 

of the plaintiffs, which is the cost of preventing the harm.  But that’s in your hands.”  (Page 61). 

Plaintiffs’ counsel then proceeds to the last topic, question four, punitive damages amount, 

from transcript pages 61 to 63.  Then, Defendant’s counsel gives his closing argument.  Transcript 

pp. 64-114.  At page 105 defense counsel made his argument on nuisance damages.  Plaintiffs’ 
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rebuttal is then found starting at page 114.  It is only there that we find the reference to “revenue 

numbers” of which Defendant complains – it is not an improper closing argument, but in rebuttal 

to defense contentions.  The context is counsel is discussing the Defendant’s contention that 

upgrades were not economically feasible:  in fact, they are feasible if one takes into account 

Smithfield’s revenues and resources: 

You heard from Mr. Schmidt, who said he went there and talked to the man who 

was using the Super Soils on his operation. He said that it eliminated the odor. 

That's what the testimony was. The issue is the economics, and the economics did 

not take into account their profitability. The economics was about whether the 

growers could afford it. The growers can't afford it. There's no question the growers 

can't afford it. But Smithfield can afford it and you know that because of the 

revenue numbers. 

 

(Trial transcript, August 2, 2018, p. 129).  Accordingly, Defendant’s contention that Plaintiffs 

violated the Court’s directives on closing argument is baseless.  And, note that when this (proper) 

reference is made during Plaintiffs’ rebuttal portion of their closing, the Defendant at that time did 

not object.   

CONCLUSION 

Plaintiffs respectfully request that the Court certify the appeal under Rule 54(b) for the 

reasons discussed in prior briefing and in the Court’s Order in McKiver. 
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This the 6th day of September, 2018.  

 

s / John Hughes 

Mona Lisa Wallace, N.C. State Bar No. 9021 

John Hughes, N.C. State Bar No. 22126 

Wallace & Graham, P.A. 

525 North Main Street 

Salisbury, NC 28144 

Phone: 704-633-5244 

Fax: 704-633-9434 

mwallace@wallacegraham.com  

jhughes@wallacegraham.com 

 

Michael Kaeske, Texas State Bar No. 00794061 

Lynn Bradshaw, Texas State Bar No. 02834500 

Eric Manchin, Texas State Bar No. 24013094 

(All By Special Appearance) 

Kaeske Law Firm 

1301 W. 25th Street, Suite 406 

Austin, Texas 78705 

Telephone: (512) 366-7300 

Facsimile: 1(877) 826-1221 

Email:  mkaeske@kaeskelaw.com 

Email:  lbradshaw@kaeskelaw.com 

Email:  emanchin@kaeskelaw.com 
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CERTIFICATE OF SERVICE 

I do hereby certify that on the 6th day of September, 2018, I filed this document by the 

ECF system which will electronically serve and notify all counsel of record.   

This the 6th day of September, 2018.  

By:  s/John Hughes 

Mona Lisa Wallace  

NCSB #9021  

John Hughes  

NCSB #22126  

Wallace & Graham, P.A.  

525 North Main Street  

Salisbury, NC 28144  

Phone: 704-633-5244    

Fax: 704-633-9434  

mwallace@wallacegraham.com  

jhughes@wallacegraham.com  

 

 

EXHIBITS: 

1. Proposed order. 

2. Transcript – opening statements. 

3. Transcript – closing arguments. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

SOUTHERN DIVISION 

No. 7:14-cv-00237-BR 

 

BEN ARTIS, et al.    ) 

      ) 

Plaintiffs,    ) 

      ) 

v.      ) 

      ) 

MURPHY-BROWN, LLC,   ) 

      ) 

Defendant.    ) 

 

[PLAINTIFFS’ PROPOSED] ORDER 

 

This matter is before the court on defendant’s motion to direct entry of final judgment 

pursuant Federal Rule of Civil Procedure 54(b).  (DE # 231.)  The parties extensively briefed the 

issues with regard to a similar motion that was filed after the first trial, in McKiver, No. 7:14-cv-

00180-BR, culminating in the filing of sur-replies and concluding on 18 July 2018.   

On 19 August 2018, however, the parties filed a joint motion to continue four trials and 

stay discovery in related cases, stating in that motion their desire for finality as to certain rulings 

in this case and their intent to separately request the court to direct entry of final judgment in this 

case.  In re NC Swine Farm Nuisance Litig., No. 5:15-CV-13-BR (DE # 513).   As a result, 

plaintiffs in McKiver notified the court that they withdrew opposition to defendant’s motion to 

direct entry of final judgment. (McKiver DE # 315.) 

In the McKiver case, ten of the twenty plaintiffs proceeded to trial on their nuisance 

claims, and, on 26 April 2018, the jury found in favor of each plaintiff, awarding compensatory 

and punitive damages.  On post-trial motions, the court reduced the punitive damages award per 

plaintiff to $250,000, (McKiver DE # 277), and awarded plaintiffs pre- and post-judgment 
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interest, (McKiver DE # 301). Ten plaintiffs’ nuisance claims remain for trial in McKiver, which 

the court anticipates setting for the first half of 2019.   

In McKiver, Defendant requested pursuant to Federal Rule of Civil Procedure 54(b), the 

court direct entry of final judgment on those nuisance claims litigated to jury verdict. The court’s 

reasoning in granting that motion in McKiver is set forth in its order dated August 31, 2018.  

(McKiver DE # 317).  Defendant has now made a similar motion here. 

Rule 54(b) permits the court to “direct entry of a final judgment as to one or more, but 

fewer than all, claims or parties only if the court expressly determines that there is no just reason 

for delay.” Fed. R. Civ. P. 54(b). 

“The task which the district court must follow to effectuate a Rule 54(b) 

certification involves two steps.” “First, the district court must determine whether 

the judgment is final.” Id. A judgment “must be ‘final’ in the sense that it is ‘an 

ultimate disposition of an individual claim entered in the course of a multiple 

claims action.’” “Second, the district court must determine whether there is no 

just reason for the delay in the entry of judgment.” 

 

MCI Constructors, LLC v. City of Greensboro, 610 F.3d 849, 855 (4th Cir. 2010) (citations 

omitted). 

[I]n deciding whether there are no just reasons to delay the appeal of 

individual final judgments in setting such as this, a district court must take into 

account judicial administrative interests as well as the equities involved. 

Consideration of the former is necessary to assure that application of the Rule 

effectively “preserves the historic federal policy against piecemeal appeals.” 

 

Curtiss-Wright Corp. v. Gen. Elec. Co., 446 U.S. 1, 8 (1980) (citation omitted). Factors to be 

considered include: 

(1) the relationship between the adjudicated and unadjudicated claims; (2) the 

possibility that the need for review might or might not be mooted by future 

developments in the district court; (3) the possibility that the reviewing court 

might be obliged to consider the same issue a second time; (4) the presence or 

absence of a claim or counterclaim which could result in a set-off against the 

judgment sought to be made final; (5) miscellaneous factors such as delay, 

economic and solvency considerations, shortening the time of trial, frivolity of 
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competing claims, expense, and the like.  

 

MCI Constructors, 610 F.3d at 855 (footnote, citation, and internal indentation omitted). 

 Here, the court easily concludes that the first step of Rule 54(b) certification is met. The 

lone (nuisance) claim of each plaintiff in the first trial has been fully adjudicated. Therefore, the 

court is dealing with a final judgment. 

The closer issue is whether there is no just reason to delay appeal from the first verdict. 

As discussed in the court’s order granting the similar motion after the first trial, before plaintiffs 

withdrew their opposition to defendant’s motion, the court was particularly concerned about 

defendant’s exercise of its control over the selection of groups of plaintiffs for trial (see footnotes 

1 & 2 to the order filed in McKiver), and, because of the overlapping issues among all plaintiffs’ 

claims, the possibility that the appellate court might be required to consider the same issues a 

second time. 

However, recent developments cause the court to give those considerations less weight. 

As noted, the parties now agree to the entry of final judgment.  They “have also agreed to pursue 

potential options for alternative resolution of future trials,” In re NC Swine Farm Nuisance 

Litig., No. 5:15-CV-13-BR (DE # 513, at 2), which necessarily includes the trial of the 

remaining plaintiffs’ claims in this case. The court places great weight on the parties’ agreement 

regarding certification, see GMAC Mortg., LLC v. Flick Mortg. Inv’rs, Inc., No. 3:09-cv-125- 

RJC-DSC, 2012 WL 1098633, at *5 (W.D.N.C. Mar. 31, 2012) (where the non-movant did not 

oppose Rule 54(b) certification, finding the equities favor entering judgment because “it fulfills 

the reasonable expectations of the parties” (internal quotation marks and citation omitted)), and 

the fact that certification may facilitate resolution of the pending claims outside of court. 
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 Independent of these considerations, the court places some weight on the fact that 

appellate review may assist this court in rendering decisions on issues pending in this case and 

related cases.  Imperative to the court’s decision is the parties’ determination to proceed 

simultaneously with the appeal process, alternative dispute resolution, and the trials of related 

cases, which best serves the interests of judicial efficiency.  The court resolves these issues in 

concluding that there is no just reason for delay in the entry of judgment on the verdict in the 

trial in this case. 

Defendant’s motion is ALLOWED, and the Clerk is DIRECTED to enter judgment on 

the 3 August 2018 verdict (as modified by the court’s post-verdict orders). 

Dated:   _____________________ 2018. 

 

 

 

__________________________________ 

W. Earl Britt 

Senior U.S. District Judge 
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF NORTH CAROLINA
SOUTHERN DIVISION

____________________________
)
)

BEN ARTIS, et al, )
)

vs. )CASE NO. Case #
)   
)

MURPHY-BROWN, LLC., )
)

Defendant. )
)

____________________________  

WEDNESDAY, JULY 11, 2018
JURY TRIAL/DAY 1

BEFORE THE HONORABLE W. EARL BRITT
SENIOR UNITED STATES DISTRICT JUDGE  

REPORTER'S NOTE:

This trial testimony is being provided in rough draft 

form.  Please be aware that there will be discrepancies 

regarding page and line number when comparing the rough draft 

and the final certified transcript.  Also, please be aware 

that the uncertified rough draft transcript may contain 

untranslated steno, misspelled proper names, incorrect or 

missing Q/A symbols or punctuation, and/or nonsensical 

English word combinations.  All such entries will be 

corrected on the final, certified transcript.
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(Wednesday, July 11, 2018 commencing at 9:00 a.m.)

P R O C E E D I N G S

   

(Open Court) 

THE COURT:  Good morning, everyone.  

Does anyone have anything we need to address before 

we bring the jury in?  

MR. NEALE:  No, sir. 

MR. KAESKE:  No, sir. 

THE COURT:  All right.  Bring them in.  

MR. KAESKE:  Your Honor, can you hear me okay?  

THE COURT:  Yes, sir.  Loud and clear. 

MR. KAESKE:  Okay.  

(Jury in at 9:06 a.m. 

THE COURT:  Good morning, members of the jury.

(All say good morning) 

THE COURT:  I hope all of you had a nice overnight 

recess and have come to court this morning ready to proceed 

in this very important trial. 

I see you have found the notebooks that our deputy 

clerk put in your seats.  I'll talk to you about that a 

little bit later, but they're there for your use.  There is a 

tab on the front if you should write your name on that tab.  

The reason being that we take up the notebooks overnight and 

keep them in my chambers.  I promise you that nobody bothers 
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them and the reason I do that is that when I first came on 

the bench many years ago, I let the jurors take their note 

pads home and most of them -- several of them forgot them.  

So they weren't doing any good there.  

Members of the jury, now that you've been sworn, I 

want to give you some preliminary instructions to guide you 

in your participation in the trial.  It will be your duty to 

find from the evidence what the facts are.  You, and you 

alone, are the judges of the facts.  You will then have to 

apply to those facts the law as I define it for you.  You 

must follow that law whether you agree with it or not.  

Nothing that I may say or do during the course of this trial 

is intended to indicate, nor should it be taken by you as 

indicating, what your verdict should be.  I have no opinion 

in that regard.  

The evidence from which you will find the facts 

will consist of the testimony of witnesses, documents and 

other things received into the record as exhibits and any 

facts the lawyers may agree or stipulate to.  Certain things 

are not evidence and must not be considered by you as such.  

First, the statements, arguments and questions by the lawyers 

are not evidence.  You know we present our testimony in a 

question and answer format.  The lawyer asks the question, 

the witness answers it.  The question is not evidence.  The 

answer is.  
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Objections to questions are not evidence.  These 

lawyers have an obligation to their respective clients to 

object when they feel that evidence being offered is improper 

under our rules.  You shouldn't be influenced by the 

objection or by my ruling on it.  If I sustained the 

objection, you just ignore the question.  That means the 

witness may not answer.  If I overrule the objection, then 

the witness may answer and you treat that answer just as you 

would any other.  

Now, we do have a problem occasionally when a 

witness answers a question to which an objection has been 

made before I have an opportunity to rule on the objection.  

If I should sustain the objection, you can see we have a 

problem.  You've heard an answer which I have ruled you 

shouldn't hear.  So what should we do about it, what can we 

do about it?  Well, if you think about it there are only two 

alternatives.  One is for me to declare a mistrial and send 

you back to your homes and call in another 50 people from 

throughout eastern North Carolina to come in and take your 

place.  Or I can instruct you, the jury, not to consider that 

answer.  To erase it from your mind.  And to the extent human 

possible, when I give that instruction -- and I occasionally 

will -- you must follow it the very best you can.  

Anything you may have seen or heard outside this 

courtroom is not evidence and must be disregarded by you.  As 
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I told you yesterday, you are to decide the case based solely 

on the evidence presented here in this courtroom. 

Now, the credibility of witnesses is a critical and 

important matter for you.  It will be up to you to decide 

which witnesses to believe, which witnesses not to believe 

and how much of any witness's testimony to accept or reject.  

You really have three options.  You can believe everything 

the witness says, you can believe part of what the witness 

says, or you can believe none of what the witness says.  It's 

entirely up to you. 

How do you go about doing that, you ask?  Well, I 

can give you some rules that we have and I will do that more 

later on in the trial, but you can consider the witness's 

demeanor on the witness stand, you can consider the witness's 

identity and relationship to the plaintiff or the defendant, 

you can consider the -- whether the witness's testimony is 

supported or contradicted by other evidence that you hear and 

believe, you can consider the witness's opportunity to gain 

the knowledge about which the witness is testifying.  So all 

those things are things that you can keep in mind.  

I like to tell the jury at the outset that the most 

important thing -- and I believe this truly and sincerely -- 

is for you to put to use that mechanism that you use in your 

day-to-day living in deciding whether people are leveling 

with you.  Each of you may have some different thing you use, 
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but whatever it is, put it to use here.  

I remind you this is a civil case and that 

plaintiff has the burden of proving their case by what is 

called a preponderance of the evidence.  That means that the 

plaintiffs have to prove -- have to produce evidence which, 

considered in the light of all the facts, lead you to believe 

that what plaintiff claims is more likely true than not.  To 

put it differently, if you were to put plaintiffs and 

defendants evidence on opposite sides of the scales of 

justice, plaintiff would have to make the scales tip somewhat 

in its favor -- in their favor.  If they fail to meet that 

burden, then your verdict must be for the defendant.  

Now, those of you who have sat or heard the term "beyond a 

reasonable doubt" which applies in criminal cases.  I think I 

told you yesterday, that has no application here and you must 

not use that at all. 

Now, I told you yesterday and I will say it again 

briefly but not as extensive as I did yesterday, that you 

must not discuss the case with anyone or allow anyone to 

discuss it with you until you retire to your jury room at the 

very end of the case simply talk about something else.  You 

might say well we're going to be here a long time and why 

shouldn't we talk about it?  Well, you've answered the 

question yourself by saying that you are talking about it and 

making up your mind about segments of it and, see, this is a 
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total picture.  The picture won't be completely painted until 

both sides have had an opportunity to put their evidence 

before you and for the lawyers to come before you and make 

their presentations.  So don't talk about it now, don't allow 

anyone else to talk to you.  If you should -- it's important 

that you wear your juror badges when you're in and about the 

courthouse.  They serve a very important function of telling 

others that you are on this jury and of reminding you of the 

importance of the task that brings you to our courthouse.  

During the course of the trial, it's been my custom -- and I 

hope I can continue to do it -- to allow you to keep your 

cell phones and whatever other electronic devices you may 

have so that you can have use of them during the recesses and 

at lunch hour, but I would ask that you leave them in the 

jury room rather than bring them into the courtroom because 

it happens to everybody, it happens to me, I forgot to mute 

it 1 day and it rang out.  Another time I was asking a 

question of a jury and Siri answered.  So we don't want that 

to happen.  

Finally, don't form any opinion about this case 

until all the evidence is in and you have heard the final 

arguments of the lawyers and final instructions by the Court 

and most importantly, the views of your fellow jurors.  You 

must remember that this is a group decision making process.  

So it's important that at the appropriate time, you consider 
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the views of your fellow jurors.  So keep an open mind about 

it until the very end of the case.  

If you wish, you may take notes.  As Lauren has 

already put those pads there and they're for your use and 

your use alone.  You must not be influenced by the notes of 

your fellow jurors. 

We're now going to have opening statements.  This 

is a time in which the attorneys for the parties are 

permitted to come before you and make a presentation to 

outline for you what they think the evidence will or will not 

show in the case.  Remember that counsel for plaintiff has 

the burden of proof so as he makes his opening statement to 

you, sort of make a note mentally or otherwise of what he 

says he thinks he can prove to you and then as the case is 

progressing, as the evidence comes in, you measure him.  You 

see if he proves to you what he says he can prove to you. 

Give equal attention and equal consideration to the remarks 

of the attorney for the defendant.  The defendant's attorney 

has the option of making an opening statement now or 

reserving it until the beginning of its evidence if they 

desire to put on evidence, but whatever they choose, please 

listen carefully and give equal attention to the remarks of 

defense counsel. 

Mr. Kaeske. 

MR. KAESKE:  Yes, sir. 
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THE COURT:  It's your turn. 

MR. KAESKE:  Thank you.  

OPENING STATEMENT

(By Mr. Kaeske)  

Good morning.  A company must never substantially 

and unreasonably interfere with their neighbor's use and 

enjoyment of their property.  If a company does substantially 

and unreasonably interfere with its neighbor's use and 

enjoyment of their property, the company is responsible and 

must pay for the harm. 

A company doesn't get a free pass for ruining your 

use and enjoyment of your property by claiming they comply 

with some minimum regulations.  And a company is never 

allowed to cut costs by doing things that ruin your use and 

enjoyment of your property.  

Let me tell the story of how all this happened.  

Let me take you back to 1972.  In 1972, there are 18,000 

individual hog farms in North Carolina.  The hog farms 

produce 1.3 million hogs a year.  The farms average 75 hogs a 

piece, nearly all these farms are owned by individuals or 

family.  Small business hog farmers.  Most of the hogs are 

grown outside on the ground on farms that grow other animals 

as well as crops.  What we all imagine as a traditional farm.  

Well Murphy Farms founder Wendell Murphy has a different 

idea.  Murphy will expand his North Carolina hog operations 
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by hiring landowners to grow his hogs for him on their land 

under contract.  

Now let me take you ten years later to 1982.  In 

1982 therefore 11,000 hog farms and there are over 2 million 

hogs in North Carolina.  Hog production has increased but 

7,000 small business hog farmers have gone out of business in 

North Carolina.  Murphy Farms owns not only the hogs but also 

the feed and the trucks.  The small business hog farmers 

can't compete.  Murphy Farms is industrializing hog 

operations in North Carolina through its contract grower 

system.  

Murphy Farms industrial hog operations are called 

CAFOS, concentrated animal feeding operations.  In 1982 there 

are now 458 industrial hog operations that hold over a 

thousand hogs each at a time.  Murphy Farms supplies and 

controls the hogs.  Murphy Farms supplies and control the 

feed, Smithfield supplies and controls the trucks, the 

operating procedures and the rules.  And Murphy Farms 

controls the pay that the contract growers get.  

The contract growers provide the labor, the land and the 

buildings.  In 1982, Murphy Farms designs a building that 

confined 1,224 of its hogs in a single open sided structure.  

Murphy Farms calls the buildings 1224s.  1,224 hogs. 

In these buildings Murphy Farms hogs stand on concrete 

floors.  The hogs never go outside, the hogs never touch the 
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ground, they never see dirt.  Murphy Farms gross its hogs 

from 50 to nearly 300 pounds in just 5 months.  That's like 8 

year old to line backer in human terms in just 5 months.  

Each hog creates more than 5 times the amount of waste that a 

human does every day.  And that means that each one of these 

buildings with 1224 hogs creates as much feces and urine 

every day as a town of more than 6,000 people.  And that 

means that a typical industrial hog operation with three or 

four of these buildings creates most waste per day than a 

city of 20,000 people.  

Murphy Farms hogs feces and urine collects on the 

floor or it falls through slats.  And then Murphy Farms hogs 

waste is flushed outside raw untreated into an open air 

holding pit.  Each pit holds 6 to 8 million gallons of hog 

waste.  That's enough hog waste to fill 30 water towers or to 

cover 15 football fields 1 foot deep in hog waste.  It's 

enough filth to cover a two-lane road six inches deep from 

here at the courthouse to the Raleigh Durham airport and have 

enough left over to circle the terminal three times.  

Murphy Farms calls these waste pits lagoons.  In the open 

pits, the feces liquifies.  Murphy Farms contract growers 

pump and spray the feces and urine into the air and on to 

surrounding property to keep the open pits from over fleeing.  

Here is a sprayer.  It looks like a cannon.  That reel in the 

back that you see stands over 10 feet tall.  That hose is 
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three to 4 inches in diameter.  There is a pump that 

pressurizes and jet propels the raw hog waste dozens of feet 

in the air. 

The sprayers shoot over 200 gallons of hog waste.  

The spray gun shoots the waste over 300 plus feet, more than 

the length of a football field.  As you can see, the wind 

takes the miss the even further.  

Murphy Farms contract growers spray the feces and 

urine from the pit into the air two or three times a week, 

some weeks as many as 6 days a week when they're spraying.  

The odor from Murphy Farms industrial hog operations spreads 

into nearby communities.  Neighbors of industrial hog 

operations complain about the odor and the flies.  Murphy 

Farms continues to expand its hog operations using the open 

pit lagoons and spray fields.  Small business hog farms 

continue to go out of business.  

In 1982 Murphy Farms founder becomes a state 

legislator and proposes and supports legislation favoring the 

industrialization of the North Carolina hog industry.  Four 

years later it's 1986 Murphy Farms founder the state Senator 

supports a bill in the legislation that eliminates state 

sales tax for all materials used to build hog operations.  

Murphy Farms continues to expand building more industrial hog 

operations with open pit lagoons and spray fields near 

neighbors.  In 1986 there are 7,000 hog farms and 2.5 million 
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hogs in North Carolina.  Unable to compete with industrial 

hog operations, 4,000 more small business hog farms have gone 

out of business.  Murphy Farms is now the largest hog 

producer in the country.  

Four years later it's 1991.  Murphy Farms founder 

the state Senator supports a bill that collects up to 5¢ for 

every hog that's sold in the state.  That money goes to the 

North Carolina pork producers counsel for use in lobbying 

legislators and fighting lawsuits.  Murphy Farms continues to 

learn of complaints from neighbors of their industrial hog 

operations.  

Also in 1991 North Carolina county health officials 

and governments try to pass zoning ordinances to control the 

location of industrial hog operations to prevent them from 

interfering with neighbors homes.  

As a Senator the Murphy Farms founder gets legislation passed 

that prevents counties from zoning industrial hog operations.  

Counties and residents get no say in where the location of 

industrial hog operations are.  Murphy Farms can build 

industrial hog operations where they want.  

North Carolina citizens petition Murphy Farms 

against building industrial hog operations near their homes.  

We would like to register a complaint that the odor produced 

by this operation is interfering with and prohibiting us from 

enjoying our homes and properties.  Dozens of petitions state 
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wide are delivered to Murphy Farms.  The odor is so bad we 

can't even go outside without heaving from nausea.  We are 

now informing you that if you do construct your hog operation 

in our area that we will file a nuisance suit. 

In 1992 Murphy Farms learns that Bladen County 

commissioners have issues a 30-day construction ban, county 

wide, on any industrial hog operations built within a mile of 

peoples homes due to complaints from residents.  At the 

commissioners meeting residents speak to the board.  One 

resident tells the board that two hog farms have been built 

near his home.  They stink.  It's a sickening and nauseating 

odor.  We can't plan outdoor activities because we never know 

which way the wind will blow.

30 days later residents ask the board to extend the 

ban.  Murphy Farms speaks out against the residence in favor 

of the money that they say will come from more industrial hog 

operations.  The ban is not extended. 

Murphy Farms continues to build industrial hog 

operations within a mile of peoples homes using these open 

pit lagoons and spray fields.  Small business hog farmers 

continue to go out of business.  That year, 1992, there are 

4,000 hog farms.  There are 5.1 million hogs in North 

Carolina.  3,000 more small business hog farms have gone out 

of business. 

There are now 812 industrial hog operations with 
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more than a thousand hogs each.  200 have more than 5,000 

hogs each.  In 1993 Murphy Farms receives complaints from 

Pender County neighbors about their hog operations.  Mr. 

Murphy when these operations are sited why do you not 

consider the residents and what effect these monsters will 

have on their health, welfare, quality of life, water and 

air?  When will enough be enough.  

Murphy Farms continues to build industrial hog 

operations with open pit lagoons and spray fields within a 

mile of people's homes.  

The year is 1994.  Murphy Farms founder is no 

longer in the North Carolina legislature.  The North Carolina 

legislature establishes a swine odor task force to determine 

what can be done to prevent swine odor because it interferes 

with neighbors use and enjoyment of their property.  

Murphy Farms continues to build more industrial hog 

operations with open pit lagoons and spray fields near 

neighbors.  

In 1995 a doctor, who's a world renowned odor 

expert and a professor at the Duke University Medical Center 

publishes a study measuring the psychological effects of 

living near industrial hog operations.  It's titled the 

effect of environmental odors emanating from commercial swine 

operations on the mood of nearby residents.

The study demonstrates that industrial hog 
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operations interfere with the quality of life of neighbors.  

Murphy Farms reads the study.  Murphy Farms reads that 

persons living near intensive swine operations who experience 

the odors reported significantly more tension, more 

depression, more anger, less vigor, more fatigue and more 

confusion than control subjects. 

Murphy Farms continues to build more industrial hog 

operations with open pit lagoon and spray fields near 

neighbors.  

In 1995 the Raleigh newspaper publishes a series of 

articles describing the harmful effects of the growing hog 

industry on the North Carolina citizens.  One of the articles 

in the series is titled Murphy's law.  For Murphy, government 

and business were a good mix.  The article describes the 

Murphy Farms founder time in the North Carolina legislature 

and the laws that he helped pass to benefit his hog business 

and the hog industry at the expense of North Carolina 

citizens and the environment.  The journalists are awarded 

the highest prize in American journalism for their work, The 

Pulitzer Prize for public service. 

Also in 1995, eight open pit lagoons rupture or 

overflow sending tens of millions of gallons of hog waste on 

to the land and into the rivers of the state of North 

Carolina.  Hundreds of millions of fish die.  Murphy Farms 

continues to build more industrial hog operations with open 
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pit lagoons and spray fields near neighbors.  

The year is 1997.  There are 3,000 hog farms, there 

are 9.6 million hogs in North Carolina.  One for every 

person.  There are now 1,466 industrial hog operations with 

more than a thousand hogs each.  582 have more than 5,000 

hogs each.  Each one of these industrial hog operations uses 

the open pit lagoons and spray fields.  

A thousand more small business hog farms have gone 

out of business.  In Moore County there is a proposal to 

build two new industrial hog operations.  These industrial 

hog operations will be built near Moore county's golf course 

communities including Pinehurst which is about to host the 

U.S. open golf tournament.  The state representative for 

Moore County wants to prevent the hog operations from being 

built and from interfering with his community's and with 

tourism in his district.  He says, when it hits home in your 

district, you become more keenly aware of problems other 

parts of the state are having.  Travel and tourism are so 

very important to my district.  

As a result, the North Carolina legislature 

proposes a ban on any new open pit lagoons and spray fields 

in the state.  In Pender County, the commissioners support 

the ban and they support having the counties be able to zone 

the location of industrial hog operations.  I think it's time 

that the silent majority be heard in our state that our 
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decision not be made in Raleigh -- that our local governments 

make the decisions that affect our public.  The neighbors 

say, there are already two farms nearby.  We have huge black 

flies and mosquitos from those.  We're constantly plagued by 

odors from those farms.

Murphy Farms fights the ban.  Murphy Farms loses.  

In 1997 the North Carolina legislature outlaws the 

construction of any new open pit lagoons and spray fields in 

the state.  Murphy Farms opposes the elimination of the 

existing open pit lagoons and spray fields.  They get 

grandfathered in under the law.  Murphy Farms controls nearly 

2,000 industrial hog operations.  They all continue to use 

the open pit lagoons and spray field system.  

It's 1999.  In 1999 the North Carolina Department 

of Health and the United States Federal Government commission 

a study by UNC researchers to examine the effects of 

industrial hog operations on neighbors.  The North Carolina 

Department of Health UNC study proves that industrial hog 

operations negatively impact the quality of life and physical 

health of neighbors.  The North Carolina Department of Health 

issues a press release about the study.  The doctor in charge 

of the North Carolina Department of Health says, "We went to 

UNC seeking an answer to one question - are emissions from 

these operations making neighbors sick?  UNC has given us a 

sound study that answers that question affirmatively.  The 
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answer was yes.  Murphy Farms reacts to the study.  Their 

lawyer demands confidential study information including the 

identities of the participants.  Murphy Farms lawyers 

threaten to sue the researchers for their work.  

A year later, 2000, Smithfield Foods buys Murphy 

Farms creating the world's largest vertically integrated 

global pork producing enterprise.  They call the hog 

production division Murphy-Brown.  That means that Murphy 

Farms, Murphy-Brown, now owns pork production from feed to 

fork.  

Smithfield Murphy-Brown owns 25 percent of the 

country's hogs.  Smithfield Murphy-Brown owns the feed, the 

hogs, the trucks, the slaughter houses, the packaging and the 

sales of pork.  They own it all from feed to fork.  

That same year, 2000, because of the harms caused 

by the lagoon and spray field system, Smithfield enters into 

a settlement agreement of the Attorney General of North 

Carolina.  Many of you know the Attorney General is the 

number one lawyer in the state for the people of the state.  

If someone is going to get sued by the state, it's the 

attorney general that does the suing.  You'll hear the 

agreement between the Attorney General of North Carolina and 

Smithfield called the Smithfield Agreement.  On behalf of the 

State of North Carolina, the Attorney General tries to fix 

the problems the neighbors and the environment have caused by 
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industrial hog operations with open pit lagoons and spray 

fields.  The attorney general has included that the public 

interest will be served by the development and implementation 

of environmentally superior waste management technologies.

As an obligation of the Smithfield Agreement.  Smithfield 

agrees with the attorney general that Smithfield will fund 

research into environmentally superior alternative hog waste 

technologies.  

It's 2005.  Smithfield Murphy-Brown learns the 

results of the research.  Of course, there are feasible hog 

waste alternatives that eliminate not only odor but also the 

environmental harms caused by industrial hog operations with 

open pit lagoons and spray fields.  There is five of them.  

One of them is called super soil and it's essentially a small 

sewage treatment plant.  It eliminates the lagoon and the 

spraying.  The waste gets treated in tanks.  Super soils) 

Smithfield Murphy-Brown refuses to implement the technology.  

Smithfield Murphy-Brown says it's too expensive.  The hog 

industry stays the same.  New lagoons and spray fields can't 

be built.  They're outlawed but existing lagoons continue to 

be pumped into the air of the surrounding neighborhoods.  The 

industrial hog operations are producing at full capacity.  

The slaughter houses can't handle anymore hogs.  In 2013, a 

Chinese company called Shuanghui purchases Smithfield 

Murphy-Brown for $7.1 billion in the largest ever purchase of 
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an American company by the Chinese.  25 percent of the pork 

in the United States is produced in this country but owned by 

a foreign company.  Using the cheapest waste disposal methods 

available makes it cheaper to grow hogs in North Carolina 

than it is in China.  30 percent of Smithfield's hogs are 

exported.  The waste all stays here.  

Shuanghui is renamed WH Group and in 2015, 

Murphy-Brown is renamed the Smithfield Hog Production 

Division.  This is part of the one Smithfield initiative 

instituted by the new foreign owners.  It's a symbol of the 

fact that this is all one economic enterprise.  What I mean 

by that is the Smithfield Hog Production Division creates the 

hogs that Smithfield turns into the pork that becomes the 

profit of the WH Group.  And I'll refer to this corporate 

organization as they refer to themselves.  Smithfield. 

So during the trial, when you hear Murphy Farms or Carroll's 

or Brown's of Carolina, Quarter M Farms, Premium Standard 

Farms, Smithfield Hog Production, Shuanghui, WH Group, those 

are all Smithfield.  

In 2016, the Smithfield Hog Production Division 

sold $2.7 billion worth of pork.  

These are Smithfield's Greenwood industrial hog 

operations.  These facilities are the reason we're here 

today.  The reason we have brought this nuisance suit.  They 

house 7,500 of Smithfield's hogs in six buildings.  These 
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Smithfield hog operations use the open pit lagoon and spray 

field system unchanged since they were built in the mid-'90s.  

These industrial hog operations have two open pit hog waste 

lagoons each one holding 30 water towers worth of decomposing 

feces and urine.  The Smithfield contractor sprays up to 13 

million gallons of hog waste into the air of the neighborhood 

every year.  Enough to cover 25 football fields, one foot 

deep, with filth.  

This Smithfield hog operation sprays hog waste just 

feet from its closest neighbors.  Smithfield's hog 

instruction drives just feet in front of the neighbor's 

houses every day.  Every few weeks Smithfield removes 

hundreds of hogs for slaughter and brings in hundreds of new 

ones.  

These North Carolina citizens are suing Smithfield, 

the worlds largest hog producer.  They're suing Smithfield 

because it owns the 7,500 hogs it chooses to place in these 

industrial hog operations within feet of the citizens homes.  

The neighbors were there first.  Let me say that again.  The 

neighbors were there first.  They and their families have 

lived on this land for decades before the hog operations.  

They are suing Smithfield because it controls the Greenwood 

hog operations which create the odor, the flies, the noise 

and the trucks which interfere with the neighbors use and 

enjoyment of their land.  Smithfield decided that in this 
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community, next to these houses, in an area that used to be 

just field and crops would be an appropriate place to put 

7,500 of its hogs and their filth.  Smithfield back when it 

was Murphy Farms designed these industrial hog operations.  

Smithfield back when it was Murphy Farms draw up the plans 

for these industrial hog operations.  Smithfield controls the 

specifications and the maintenance of the facilities where it 

places its hogs.  Smithfield controls how often it places its 

hogs.  Brings its instruction and its hogs in its hog trucks 

according to its schedule all hours of the day and night in 

front of the neighbors' houses.  This picture is taken using 

a deer camera 30 feet from Jimmy Jacobs' bedroom window.  

There is a truck called the dead truck that comes to remove 

the dead hogs that die in the operation every day at 

Smithfield's hog operation.  

Is in control of its schedule and many days it acts 

like an alarm clock for the neighbors.  Here's one week.  

Sunday, 2:20 a.m.  Monday, 4:08 a.m.  Wednesday, 5:33 a.m.  

Thursday 6:06 a.m.  Friday.  3:01 a.m.  Saturday, 2:50 a.m.  

Imagine, 30 feet from your bedroom window.  Smithfield 

controls its hogs feed which becomes its hogs waste which 

gets sprayed into the air of the neighborhood.  Smithfield 

controls the operations and it's Smithfield's flies, 

Smithfield's trucks, Smithfield's waste and Smithfield's odor 

that interferes with the neighbors use and enjoyment of their 
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property.  Now Smithfield has the technology to eliminate the 

odor.  Smithfield has the money to eliminate the odor.  

Smithfield chooses to do nothing.  Smithfield has 

substantially and unreasonably interfered with its neighbors 

use and enjoyment of their property by subjecting the 

neighbors to the odor, flies, noise and waste produced by its 

hogs placed so close to the neighbors community.  

An industrial hog operation must never substantially and 

unreasonably interfere with its neighbors use and enjoyment 

of their property.  Now, this isn't just an idea, it's not 

just a rule.  I expect that Judge Britt will instruct you 

that it's the law in the state of North Carolina.  And this 

is the question that I believe you will be asked by Judge 

Britt at the end of the case.  Did Smithfield substantially 

and unreasonably interfere with the neighbors use and 

enjoyment of their property.  I want to take a second to talk 

to you about the burden of proof that Judge Britt mentioned.  

You'll get an instruction on what the burden of proof is and 

it's our burden to prove.  That Smithfield substantially and 

unreasonably interfered with the neighbors use and enjoyment 

of their property.  But the burden that we must carry is 

only -- is only that it's more so than not so.  More likely 

true than not true.  And so when you're listening to the 

evidence in the case, Judge Britt will instruct you at the 

end of the case that the burden we must carry is is it more 
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likely so or not so.  

Well, this is the law of nuisance.  Lawsuits like 

this one are how that law is enforced.  There is no nuisance 

police, there is no other route to go to get this law 

enforced.  This is the law that protects us from our 

neighbors.  What does it protect?  It protection our property 

rights.  In North Carolina as well as the rest of the United 

States, one of our most basic constitutional rights is our 

ability to own, use and enjoy property.  When you own a piece 

of property you're entitled to use what's on it, what's below 

it, what's above it.  That's all yours.  And your use of your 

property may not be substantially and unreasonably interfered 

with by your neighbors use of their property.  If we don't 

enforce violations of this law then it doesn't matter whether 

you're the neighbor of a hog operation, whether you live next 

door to a power plant or a noisy bar or a smelly neighbor, 

your property rights are taken away.  And it's not just the 

value of your property that's lost, it's the value of your 

enjoyment of your property.  The value of being able to have 

your kids play in the backyard whenever they want without 

having to smell odor.  The value of being able to have a 

barbecue when you want without having to smell odor.  The 

value of being able to work in your garden on a Saturday.  

The value of your property is not what you pay for your 

property, most of these folks inherited their property.  The 
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value of your property is in your ability to use and enjoy 

your property.  And if your use of your property is 

interfered with by your neighbor, they're responsible.  

Now, like any other operation, industrial hog 

operations must never substantially and unreasonably 

interfere with their neighbors use and enjoyment of their 

property.  These neighbors are suing Smithfield because 

Smithfield knows they're interfering with their neighbors use 

and enjoyment of their property and Smithfield has done 

nothing to stop the interference.  So how would they know?  

Let me show you the evidence you'll see during the trial.  

First, a Smithfield owned company got sued by the state of 

Missouri over the use of open pit lagoons and spray fields 

just like they use in North Carolina.  Smithfield has hog 

operations in the state of Missouri.  19 years ago in 1999, 

they were using the open pit lagoon and spray field system in 

Missouri and the attorney general of Missouri, that number 

one lawyer for the people of the state of Missouri, sued them 

because of the odor and nuisance their hog operations were 

causing.  Smithfield was forced by the Missouri attorney 

general to come up with an odor control plan to be approved 

by the state.  Smithfield committed to the attorney general 

of Missouri that in order to eliminate hog odors which were 

interfering with the neighbors use and enjoyment of their 

property, Smithfield would cover all of the lagoons and they 
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would spread instead of spray the hog waste.  Well Smithfield 

did cover the lagoons and did eliminate spraying as a waste 

disposal method in Missouri.  Smithfield told the state of 

Missouri that the covers had reduced 80 percent of the odors 

from the lagoons and that the spreading had achieved 

substantial odor reductions as opposed to the spraying.  Well 

Smithfield knows they're interfering with their neighbors use 

and enjoyment of their property in North Carolina because in 

Missouri Smithfield was forced to eliminate the odor by the 

state government.  They installed covers and they stopped 

spraying.  No one has ever forced Smithfield to eliminate the 

odor in North Carolina.  Their lagoons in North Carolina 

remain uncovered.  They continue to spray hog feces and urine 

into the neighbors.  Smithfield knows they're interfering 

with their neighbors use and enjoyment of their property.  

It's now been 21 years since the North Carolina legislature 

outlawed building open pit lagoons and spray fields for 

disposing of hog filth.  The reason open pit lagoons and 

spray fields were outlawed was the negative impacts that the 

odor, the flies, the feces and urine have on neighbors and 

the environment.  Remember how they were going to build 

industrial hog operations near Pinehurst and the U.S. open 

golf tournament.  The country club people didn't want to 

smell the odor and the state representative said it would 

affect tourism in his district and the legislature of North 

Case 7:14-cv-00237-BR   Document 253-2   Filed 09/06/18   Page 28 of 124



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

~ ROUGH DRAFT ~
NOT A CERTIFIED TRANSCRIPT

29

Carolina band the open pit lagoon and spray field system as a 

result.  Knows they're interfering with their neighbors use 

and enjoyment of their property. 

Remember this, 18 years ago in 2000 Smithfield 

entered into an agreement with the attorney general of North 

Carolina that obligated them to spend $15 million to find an 

alternative to the lagoon and spray field system.  The 

attorney general included that there were five significant 

problems for neighbors and the environment that were caused 

by Smithfield's open pit lagoons and spray fields that needed 

to be eliminate.  The problems were one, eliminate the 

discharge of animal waste to surface waters and groundwater 

through direct discharge seepage or runoff.  Number 2, 

substantially eliminate atmospheric emissions of ammonia.  

Number 3, substantially eliminate the emission of odor that's 

detectable beyond the boundaries of the parcel or tract of 

land on which the swine farm is located.  That's why we're 

here today, because of the odor.  Number 4, substantially 

eliminate the release of disease transmitting vectors like -- 

and airborne pathogen like flies and rodents, buzzards that 

can carry diseases.  And number 5, substantially eliminate 

nutrient and heavy metal contamination of soil and 

groundwater that comes from the application of all this 

concentrated hog waste.  

Well technology was developed that eliminates all 
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these problems not just the odor.  To this day Smithfield 

refuses to implement any of the technology.  They say it's 

too expensive.  Well Smithfield knows they're interfering 

with their neighbors use and enjoyment of their property.  

They were obligated to suspend $15 million to eliminate the 

lagoon and spray field system because of the problems that it 

causes for neighbors and the environment.  But they've made 

no changes.  These problems they were meant to eliminate.  

Smithfield knows they're interfering with their neighbors use 

and enjoyment of their property.  There have been at least a 

thousand newspaper articles written about the impact of 

industrial hog operations on North Carolina neighbors and the 

environment over the last 25 years.  Many of these articles 

quote neighbors complaining about the negative impact 

industrial hog operations have had on their lives and their 

property.  Smithfield has thousands of these newspaper 

articles collected in their files.  And I'll show you some of 

them.  The right hand assistant of the founder of Murphy 

Farms actually made it a habit to search newspapers in North 

Carolina and around the country to collect articles for the 

executives documenting neighbors complaints from industrial 

hog operations.  So Smithfield knows they're interfering with 

their neighbors use and enjoyment of their property.  

There are dozens of studies and scientific articles 

examining and describing the odor and the effects of 
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industrial hog operations on neighbors and communities.  Now 

these scientific articles aren't just like a newspaper 

article where a journalist sits down one day and writes a 

story.  Each one of these scientific articles represents 

hundreds if not thousands of hours of work, research and 

analysis by entire teams of scientists and experts.  I'll 

show you some of these articles and what's more, you'll meet 

some of their authors.  You will meet experts who have 

studied communities near industrial hog operations in North 

Carolina and published about the negative effects these 

operations have on the neighbors.  These experts and 

scientists conducted this research long before this lawsuit.  

They subjected it to review by their peers and they published 

it in the scientific literature for the world to see.  Their 

work has been relied on by experts and scientists around the 

world and referenced literally hundreds of times.  But what's 

more, Smithfield has many of these articles in their own 

files.  There isn't a single published scientific study 

including that industrial hog operations do not interfere 

with their neighbors.  Not a single one.  

Smithfield knows they're interfering with their 

neighbors use and enjoyment of their property.  Smithfield 

regularly collects surveys of citizens of North Carolina to 

get their opinions about the hog industry.  Here is one 

example.  It's in Smithfield's files and they have a survey 
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of eastern North Carolina residents perceptions of hog odor.  

This was done as part of a scientific study by researchers at 

NC State and Duke University.  From this survey which is in 

their files, Smithfield learned that most citizens, activists 

as well as some leaders in the focus groups reported that 

they smell swine odor inside their homes and outside on their 

property".  Citizens and activists group members who live 

near large scale swine separations said odor is a relatively 

constant nuisance.  They said their children cannot go 

outside and play.  Many talks about how they're embarrassed 

to have visitors because the smell permeates their homes and 

clothes.  

This is just one survey from Smithfield's files of 

citizens in eastern North Carolina, not part of any lawsuit, 

describing the interference caused by industrial hog 

operations with their use and enjoyment of their property.  

Smithfield knows they're interfering with their neighbors use 

and enjoyment of their property.  The decades of newspaper 

articles, all the scientific studies, the covers.  They're 

all addressing the same issue.  The odor that comes from the 

open pit lagoons and spray fields.  And Smithfield has done 

nothing different since these operations were built to 

control the odor and to make the neighbors lives better.  

Now, I've told you about a bunch of things that happened in 

the past 20 years.  Why?  Because I expect that Judge Britt 
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is going to instruct you at the end of the case that a party 

may be liable if it employs an independent contractor to do 

work which that party knows or has reason to know to be 

likely to involve the creation of a nuisance.  So Smithfield 

may be liable if it employs an independent contractor, the 

grower, to do work which Smithfield has reason to know to be 

likely to involve the creation of a nuisance.  

That's why these citizens are suing Smithfield.  

Because Smithfield controls these industrial hog operations.  

Smithfield owns the hogs they put next to the neighbors and 

for 25 years, Smithfield has known, certainly had reason to 

know, that they're interfering with their neighbors use and 

enjoyment of their property but has done nothing about it.  

You'll see evidence from years ago and current evidence 

because you need to understand how long Smithfield has known 

that they were interfering with neighbors who live so close 

to their operations.  

Okay.  But what about the contractor.  The grower 

they call him.  In this case, a group of investors called 

Greenwood LLC.  They watch Smithfield's hogs.  When I was 

investigating this case, I had to find out.  Are the growers 

responsible for the interference?  The documents and 

testimony show, no.  The growers aren't responsible.  The 

growers are under Smithfield's control and Smithfield doesn't 

pay them enough to do anything different.  The growers all 
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sign a standard very one sided contract with Smithfield that 

gives Smithfield complete control over the operations.  It's 

a take it or leave it contract.  There is a set of rules 

written by Smithfield that the grower must follow.  They call 

them standard operating procedures which just means you got 

to do what I tell you to do.  

They control everything from how the growers cut 

the grace and spray the weeds to how they euthanize sick 

hogs.  Smithfield employees show up at least weekly to check 

on the operations and whether the growers are complying with 

Smithfield's standard operating procedures.  The growers are 

audit the and graded by Smithfield.  If the growers don't 

comply with any one of these standard operating procedures, 

Smithfield can make the growers life miserable and cost them 

what little money they make.  

(Loud noise in the courtroom closet) 

Let me tell you how the finances work.  Growers go 

in -- are we okay, your Honor?  

THE COURT:  I don't know.  I don't know what that 

was.  I'm okay. 

MR. KAESKE:  I'm okay.  

Let me tell you how the finances work.  The growers 

go into debt as much as a million dollars or more to buy or 

build one of these industrial hog operations.  Then, 

65 percent of the growers pay goes directly to make payments 
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on the mortgage.  Smithfield sends it directly to the 

mortgage company.  The 35 percent that's left over goes 

entirely or nearly entirely to pay the expenses.  Smithfield 

knows what the growers expenses are and controls how much the 

growers make.  There is no negotiating.  Well why do the 

growers do it you might ask?  Well, the sales pitch is that 

after ten or more years the million dollars operation -- 

million dollars operation is paid off and the grower owns it 

free and clear.  But if there is any unforeseen expenses or 

Smithfield holds back hogs or requires upgrades to the 

facilities, the growers make no money or even go back into 

debt.  

Despite Smithfield's growing profit, the growers 

are paid the same per hog rate they've gotten since the '90s 

and it's only cents per hog per day.  How much do the growers 

make?  Well, the financial information we have in this case 

showings that the Greenwood operations operate at a loss.  

Smithfield knows the odors are inherent with these open 

buildings and using open pit lagoons and spray fields system 

to dispose of the feces and urine.  I mean it's an open pit.  

It's common sense no matter how hard the growers may try 

unless alternatives are used or at least the pit is covered 

and the spraying stops, there is going to be odor.  

Smithfield puts its hogs in these facilities next to the 

neighbors and doesn't pay the growers enough money to do 
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technology, to control the odors.  They didn't even tell the 

growers about the technology like covers or the other 

alternatives.  So the growers aren't responsible.  Is.  

Now, the growers may come to trial to testify and if they do, 

I expect that they'll testify against the neighbors.  But 

that's no surprise.  Why?  Because the growers are trapped in 

this contract with Smithfield.  Their land is now useless for 

anything other than an industrial hog operation and 

Smithfield controls 90 percent of the hogs in North Carolina.  

They're the only game in town.  For the growers it would be 

like testifying against your boss.  And if Smithfield cancels 

the growers contract they have nowhere else to get 7,500 hogs 

and their feed.  So even though I expect that the growers 

will testify against the neighbors, we aren't asking for the 

growers to be held responsible because they, like the 

neighbors, there is nothing they can do.  Smithfield controls 

what the growers do and doesn't pay them enough to do 

anything different.  

Only Smithfield controls -- only Smithfield has the 

technology and the money to fix the harm and Smithfield 

chooses to do nothing different.  And that's why Smithfield 

and not the growers are responsible.  

Okay.  I want to change topics now I want to change 

topics now and talk about the harm to the neighbors of these 

Smithfield industrial hog operations.  
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How bad does industrial hog odor smell?  Well to 

begin with, industrial hog odor is the smell of the filth of 

thousands of hogs crammed together in confinements.  This is 

just two of the 40 stalls in just one of the six buildings at 

Smithfield's Greenwood operations.  That entire building is 

concrete.  That's not dirt.  There is no dirt.  These are 

pink hogs covered in each others filth and urine.  When 

thousands of hogs are crammed together, the smell is 

something most people have never experienced before and 

that's literally true.  Because before Murphy started 

building hog confinements 30 years ago no one in North 

Carolina had ever lived near the smell of thousands of hogs 

in confinement on such a small piece of land.  Remember the 

old farms, seven five hogs a piece.  This is not a natural 

process.  For the thousands of years that hogs have been 

raised and farmed by humans their waste has been trampled in 

the dirt and dried in the sun not collected in an open air 

pit.  Now I'm showing you these pictures so that you can 

understand where the odor comes from.  Not because they're 

gross.  The conditions of this confinement are what create 

the odor.  You'll hear the science behind it.  Many of you 

know hogs are very intelligent clean animals.  They don't 

like to be around their own waste.  In fact, on Smithfield's 

own website, they have a frequently asked questions section.  

It says do pigs wallow in their own manure?  This is a common 
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misconception.  In modern farms slatted floors and routine 

flushing keep animal pens clean and farm employees maintain 

the barns.  And then they show this picture of this super 

clean barn.  But that's not what these facilities look like 

on a daily basis.  This is.  All these pictures I've shown 

you are from the Greenwood operation when we're allowed to go 

there under court order.  During this lawsuit, this is what 

these operations look like on a daily basis and this is what 

creates the nuisance.  Hogs are eating defecating urinating 

machines when they're in these confinements.  That's all they 

do all day long.  That's how they get from 50 to 300 pounds 

in just 5 months and because they're all crammed together, 

this mess is the result and that's where the odor comes from.  

When all that feces and urine dries, it gets into the air and 

it blows out into the neighborhoods.  Hog odor is made up of 

hundreds of odorous compounds and chemicals including the 

rotten egg smell of hydrogen sulfide and the acrid urine 

smell of ammonia.  These gases have to leave the barns.  If 

they don't, the hogs will die.  All of these odorous 

chemicals along with the potentially harmful bacteria and 

pathogens are in the air of the barns.  These chemicals get 

stuck to microscopic bacteria and particles of feces, dander 

feed and other dust that's in the barns.  Odorous dust can 

carry many times more molecules of some odor compounds than 

the same volume of air.  In other words the dust constant 
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traits the odor and makes it worst and the parse cells are 

very small.  Dozens of times smaller than a human hair and 

the particles of dust that carry the smelly chemicals and 

compounds go through the air and into the neighborhoods.  

It's so bad that when you breath the odor it can make your 

eyes water, your nose run, your throat scratch it can make 

you nauseous, it can give you a headache.  

So if you live in one of these neighborhoods, the 

odor from an industrial hog operation is not what we think of 

when we think of the normal agricultural smell.  I mean we've 

all smelled a dairy farm or cattle farm in North Carolina.  

The average cattle farm has 40 to 80 animals in North 

Carolina.  Well majority smell of a dairy farm.  An 

industrial hog operation is over 100 times worse.  First it 

has over 100 times more animals and the smell itself is even 

more repulsive.  

Hog odor is widely recognized as the most offensive 

of animal odors.  It never smells good and it's not just the 

odor from the barns.  As the feces and urine decomposes in 

the open air lagoons that odor intensifies.  Lagoons are 

constantly under going a chemical process that's actually 

designed to release odor into the air.  The lagoons and barns 

are creating odorous compounds and chemicals 24 hours a day.  

The feces and urine in the barns constantly gives off odor.  

Dust is always blowing out of the barns and into the 
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environment.  And then there is the spray cannon where they 

shoot the feces and urine into the air in the direction of 

the neighbors.  That creates more odor.  This isn't the way 

that we treat human waste.  Most human waste goes through a 

wastewater treatment plant and when it comes out at the other 

end it's clean and it has no odor.  Even when you have a 

septic tank, as many may know your especially particular tank 

gets pumped and treated with chemicals or lime so that it's 

stabilized and neutralized so there is no odor problem.  

Can you imagine if we just took human waste stuck it in an 

open air pit and sprayed it like this.  People would go nuts 

but this is exactly what Smithfield does with their hog 

waste.  They store millions of gallons in an open air pit in 

peoples neighborhoods and they spray the hog feces and urine 

and odor into the air.  

Now while the odor is being made all day every day 

at these operations, whether it gets to the neighbors or not 

is dependent on atmospheric conditions that no one can 

control like dew point, humidity, temperature and wind.  

Thermal mixing.  Well how bad is hog odor?  Hog odor from the 

barns and lagoons can travel miles.  It's so bad if you drive 

from Raleigh to Wilmington you can smell it in your car with 

the windows up when you're going 60 miles an hour.  We spent 

nine, 10 hours at the Greenwood operation with an expert 

engineer that you're going to meet, an expert in animal waste 
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management technology.  His name is Dr. Shane Rogers.  He'll 

tell you the odor got in his clothes and his hair.  Dr. 

Rogers had to fly back home without showering and when he got 

on the airplane everyone was looking at him.  When he got 

home he'll tell you he showered six or seven times and he 

couldn't get rid of the odor over the next couple of the days 

at the university the colleagues asked him where is that odor 

coming from.  He couldn't figure it out.  Then he did.  It 

was the plastic from his eyeglasses that had absorbed the 

odor.  He had to throw them away.  

Dr. Rogers took samples of the hog waste from the 

Greenwood lagoon.  He went back to his university and he did 

an experiment.  He kept diluting the hog waste from the 

lagoon with water to see at what point study participants 

could no longer smell the odor.  It was a test where there 

was 2 bottles that had no odor and 1 bolts that had the hog 

waste in it so there was a right and wrong answer so he could 

tell whether the participants had gotten it right at the 

various dilutions.  Well he kept diluting it with water.  

After he diluted it 15,000 times, which is like 1 drop of hog 

waste in a liter of water, the participants could still smell 

the odor.  

So how bad does this hog odor smell?  Well 

industrial hog odor is so bad that it interferes with the way 

that the neighbors live.  It makes neighbors change their 
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plans.  You'll hear that hog odor will drive people inside 

when it's strong.  Imagine you've had a busy week your chores 

are stacking up at home.  You tell yourself okay on Saturday 

I'm going to mow the yard watch my car when it gets hot and 

in the evening when it starts to cool off we'll have folks 

over from church for a barbecue.  You wake up Saturday 

morning to beautiful North Carolina blue skies.  Get outside 

get your mother you're throw passes into doing the yard when 

it hits you.  Feces, urine.  Hog.  You can't stand the smell.  

You go in the house.  You wait a couple hours you hope the 

odor goes away you go back outside the odor is gone.  You 

finish the yard, pull your car out get out your buckets and 

wraps and start to watch the car.  It hits you again.  You 

get annoyed you're upset you go in the house you slam your 

door call your friends we're not cooking out over here 

tonight.  Smells like hog. 

You'll hear you never know when the odor is going 

to come.  You never know when it will stop.  You never know 

how bad it will be.  You'll hear it's impossible to describe 

how often and how long industrial hog odor lasts because some 

days you won't smell it at all.  Not at all.  Others it might 

smell only in the morning or only in the evening but it's 

really intense.  Other days still, it might be there all day 

long but it's just low level and annoying smell of feces. 

Some days it will come and go literally every 10 or 
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20 minutes because these are odors that are chemicals and 

compounds traveling on a plume.  It might smell over here but 

not smell over there.  Ultimately it's the you know predict 

ability of not know when the odor will come that actually 

interferes with peoples ability to make plans.  

Hog odor smells so bad that when neighbors of 

industrial hog odds want to make plans they're worried the 

odor could come at any time.  You're going to hear from a man 

named doctor Steve winning who studied the effects of 

industrial hog operations on communities in eastern North 

Carolina for 20 years, since the mid-'90s.  Doctor Steve 

winning was an epidemiologist in the UNC School of Public 

Health.  Now, epidemiology comes from the word epidemic.  

Epidemiologists study the exposures of groups of people in 

order to prevent disease and to promote health and well being 

and that's mental as well as physical health.  

I didn't hire Dr. Wing.  He was an independent 

scientist who was asked by the state of North Carolina to 

research the impact of industrial hog operations on North 

Carolina citizens.  Dr. Wing was that UNC scientist called 

upon and funded by the North Carolina Department of Health in 

that 1999 study that I told you about to study the effects of 

living near industrial hog operations.  All of Dr. Wing's 

research regarding the effects of industrial hog operations 

on communities in North Carolina was done as an UNC professor 
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and scientist.  For the purpose of educating and promoting 

health not for any lawsuit.  His objective was that of the 

North Carolina Department of Health to insure the health of 

North Carolinians.  In 1999 when the state department of 

health wanted to know the effects of industrial hog 

operations on neighbors they went and got Dr. Wing the best 

scientist they could find.  His work was vetted and funded by 

the prestigious National Institutes of Health.  It was 

reviewed by his peers.  He was the foremost expert on the 

effects of industrial hog operations on neighbors.  And Dr. 

Wing will tell you what his studies demonstrated about the 

way that odor interferes with peoples lives.  

(Video clip being played) 

Now starting with the one that we talked about.  

From 1999, Dr. Wing conducted a number of studies of eastern 

North Carolina communities living near industrial hog 

operations.  The most recent one was published in 2016.  

Smithfield and the hog industry tried to intimidate Dr. Wing 

they threatened to sue him.  However, no scientist has ever 

published a peer reviewed study refuting Dr. Wing's 

conclusions.  In fact, Dr. Wing received awards for his work.  

You'll hear from Dr. Wing through his videotaped testimony 

like you just saw.  At the time of Dr. Wing's testimony, he 

was in the end stages of a battle with colon cancer.  Dr. 

Wing died just 2 months after giving his testimony.  Now, 
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Judge Britt will instruct you that although he couldn't be 

here to meet you, Dr. Wing's testimony is to be given the 

same weight and significance as if he were able to be here 

life in person.  

Dr. Wing's testimony was taken over 2 days, 

August 24th and 25th of 2016.  We've gone through a process 

with the judge and defense lawyers where we've condensed that 

testimony as much as we could to just the parts that we 

believe will be the most significant to your decisions in 

this case.  The portions of his testimony that we will 

present to you will take just over 2 hours.  About the length 

after movie.  We will call Dr. Wing through his videotaped 

testimony as our first witness this afternoon.  

Because of his medical condition, Dr. Wing wasn't 

able to meet my clients or go to their homes.  But he'll tell 

you that as an epidemiologist, he studies populations that 

are similar.  That's what they do.  He can make comparisons 

between populations and he'll tell you that his research is 

relevant to my clients situations.  Dr. Wing was committed to 

his public health work.  Despite the fact that he was dying, 

Dr. Wing didn't charge for his time but he spent some of his 

final days with us because he felt like he had a duty as a 

public health professional to tell you directly about his 

research and findings.  I think you'll find his testimony 

extremely relevant in answering the questions Judge Britt 
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will ask you at the end of the case.  Dr. Wing's studies 

demonstrated the harmful effects of industrial hog operations 

and specifically hog odor on the quality of life of 

neighbors. 

But when I was investigating this case about hog 

odor, I thought to myself.  Well, how can I show the jurors 

the odor.  How can I demonstrate the way that it leaves the 

buildings and the open pits and lagoons and spray fields and 

travels to the neighbors property?  I can't bring you the odd 

in the courtroom, we would never get it out it's literally 

that strong.  I thought I wish I could bring a picture of the 

odor but you can't photograph odor and now that the lawsuit 

is ongoing knows we're watching them manipulate the 

conditions and that's something you'll hear more about during 

the trial.  

Well, when we inspected one of the Smithfield's 

operations, not the Greenwood operation but another 

Smithfield operation something happened.  It was cold outside 

and range, about 45 degrees.  The heat from all those hogs 

crowded in the buildings along with all that moisture 

chemicals gases and particles that makeup the hog odor 

condensed and because of these conditions, in this video, we 

can actually see what happens to the odor all day at these 

Smithfield hog operations.  The condensation causes the gas 

chemicals and particles of odor which are always there but 
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usually invisible to be visible and we can see them leaving 

the buildings and going into the neighborhoods.  Dr. Rogers 

will tell you in his testimony that this is a visualization 

of all the odorous chemicals coming out of the buildings and 

that this happens every day whether you can see it or not.  

In this video, you are seeing the odor leave the buildings 

and this happens from the lagoons and the spray as well.  

How do we know the hog odor gets to the neighbors houses.  

Well, we've talked about some of the ways that we know.  

We've discussed the newspaper articles and the scientific 

studies that demonstrate the smell from industrial hog 

operations reaches neighbors homes and interfere with 

neighbors use of their property.  We have the paper records 

from the Greenwood facility, the industrial hog operation 

that show up to 13 million gallons of feces and urine shot 

out of those spray cannons into the air of the neighborhood 

every year.  You'll hear from the neighbors some who live as 

close as 200 feet, the furthest less than a mile away.  They 

will describe the smell at their homes.  But I thought to 

myself well hog odor is made up of chemicals gases and 

particles, right.  Is there a way that I can show the jurors 

that the feces particles and odor actually get to the 

neighbors homes?  I asked Dr. Rogers because he's an 

engineering who specializes in the way that particles and 

chemicals leave these facilities, is there a way to test the 
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neighbors homes to see if hog feces from the buildings open 

pits and spray gets to the homes?  Because if it's on the 

homes and it's in the air that the people are breathing and 

smelling.  Well Dr. Rogers told me about a particular fecal 

bacteria -- let's try that again.  Dr. Rogers told me about a 

particular fecal bacteria that's only found in the gut of the 

pig.  It's not in cows, chickens, turkeys, dog's humans, it's 

only found in pigs and so when you find it, you know that it 

came from pig feces.  And it's DNA is called Pig2bac.  Well 

Pig2bac is really hard to find.  Why is it hard to find?  

Because when scientists look for the Pig2bac marker, they're 

actually looking for the DNA of bacteria that's found only in 

hogs.  And that DNA is very fragile and it degrades in the 

heat and sun and when it degrades it can become impossible 

for scientists to detect even though it's there.  Dr. Rogers 

will tell you that even though the feces and odor get to the 

neighbors houses, some of this Pig2bac DNA will be 

undetectable.  So you might look and not find Pig2bac even 

though the odor and feces were there.  But when you do find 

Pig2bac, you can be 100 percent certain that there is 

literally pig feces on the side of peoples homes.  

Well Dr. Rogers tested three homes in the 

neighborhood of the Greenwood operations for the Pig2bac DNA 

and on every home he tested he found hog feces.  

Dr. Rogers also tested the air a half a mile away 
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from a different Smithfield industrial hog operation and from 

that test he was able to determine that hog feces from 

Smithfield's hog operations travels through the air more than 

half a mile.  And before Dr. Rogers testing we knew these 

people had to live with hog odor.  But now we know that these 

neighbors live with the insult of having hog feces on the 

sides of their homes and in the air that they breath as well.  

And it doesn't take a scientist to know if hog feces is on 

the side of your home and in the air that you're breathing 

and smelling too that it's on your car parked outside and on 

your clothes line and on your mailbox and likely in your home 

as well.  

Your Honor, would now be a good time for that 

intermission. 

THE COURT:  It would indeed.  I'm sure the jury 

would agree. 

Members of the jury, we're going to take our 

morning recess at this time.  Testimony be for about 

15 minutes.  You needn't worry about getting back on time 

because I'll be sending for you.  

You may leave your note pads right there in your 

seats. 

Everyone else remain seated as the jury leaves the 

courtroom.

(Jury out at 10:29 a.m.) 
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(Recess at 10:30 a.m. to 10:52 a.m.) 

(Jury in at 10:52 a.m.) 

THE COURT:  Mr. Kaeske.  

MR. KAESKE:  Can you hear me, sir?  

THE COURT:  Well, I can hear you better if I put 

my... okay, you may. 

MR. KAESKE:  How about now, sir.  Can you hear me?  

Okay.  I want to change topics now.  And I want to 

tell you the story of the neighborhood around the Greenwood 

operations.  You've heard about Smithfield's 

industrialization and expansion of the hog industry and how 

it put some 16,000 small business hog farmers out of 

business.  You've heard for decades has known that their hogs 

odor interferes with neighbors quality of life and their 

enjoyment of their property.  Now I want to tell you the 

story of the neighborhood where Smithfield put their 

Greenwood operations.  

The neighbors were there first.  This is Piney 

Woods Road.  It's in Pender County.  This is Lucy Sidberry -- 

Lucy, Lucy.  This is Lucy Sidberry's family's land.  It's 

been in Lucy's family since the 1800s.  She was born and 

raised on this land and she lives there still.  

This is the Messick family land.  Joyce, Willie.  

Joyce, Willie over in the corner.  At one time the Messicks 

owned much of the property that you see in this picture.  
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Joyce and her brother, Willie, share a house on this land 

just feet from the house that they grew up in.  Their mother 

still lives down the road here to the right.  This is Jimmy 

Jacobs.  Jimmy.  Thank you, sir.  And his sister Edna.  Edna.  

And Gertie.  They grew up on this property down here.  In 

1970 Jacobs father purchased this property down here.  In the 

early 1970s, Jimmy bought property across the street from 

where he grew up and put his home there.  And in the mid-'90s 

when their father passed away, the sisters inherited this 

land and lived there.  

Jimmy Carr, Jimmy.  Thank you, Jimmy.  Jimmy has 

lived next door to Jimmy Jacobs.  Jimmy Jimmy.  He has lived 

next door to Jimmy Jacobs since the early '90s.  Jimmy Carr 

grew up about 500 yards down the road this way.  And except 

for his time serving in the military, Jimmy Carr has lived 

his entire life on Piney Woods Road.  Phyllis Wright, 

Phyllis, Phyllis' family bought this property here in the mid 

'60s.  She's cousins with the Jacobs.  

And Ben and Diane Artis.  Ben and Diane.  Ben and 

Diane Artis bought this property in the early '90s and they 

live down the street from their sister.  So whether it's 

distant or closely related, most all these folks are family.  

The neighbors lift typical rural North Carolina community 

life before the hog operation came.  Long leaf pines, big 

blue skies, rivers and streams.  I mean, it's called Piney 
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Woods Road.  Everyone loves to enjoy the weather and be 

outdoors that's what North Carolina is all about, right.  

Sitting out on the porch visiting with your friends or family 

after dinner and on weekends, growing a garden, tending 

flowers.  Cutting the grass.  That's the life that the 

neighbors lived.  Their property is everything to them.  

Having friends and family over for a barbecue, family 

gatherings, hanging the clothes out on the line so they smell 

fresh even insureds having your front door and windows open 

to smell the fresh air and not having to run the air 

conditioner.  I mean it's the simple things.  It's the simple 

things that add to the quality of our lives, right, when you 

really think about it and especially when you don't have that 

much, the simple things are worth even more.  

Well let me tell you how all that changed.  These 

folks are all members of a community church right down Piney 

Woods Road called New Hope Missionary Baptist Church.  It's 

about 2 miles down the road from where the folks live.  In 

1987 Smithfield back when it was Quarter M Farms decided it 

was going to put hogs right next to the church.  The 

neighbors petitioned against the hog operation, they didn't 

want the odors and the flies to interfere with the sanctuary 

at their community church.  But their complaints and their 

outrage made no difference.  Smithfield put 1,800 of their 

hogs in these buildings and started spraying hog waste in 
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these fields right next door to the church.  In the mid 

1990s, Smithfield decided they wanted to expand their hog 

operations on Piney Woods Road.  Smithfield when it was 

Murphy Farms designed two hog operations right next to the 

homes of the very neighbors who had petitioned against the 

hog operation next to their church.  Now there wasn't only a 

hog operation down the road where they worship but there were 

two operations by their houses as well.  

Smithfield, when it was Murphy Farms drew up the 

plans for these industrial hog operations.  Smithfield did 

all the engineering for these hog operations, Smithfield 

decided who was going to own these hog operations and 

Smithfield put nearly 7,500 of its hogs right in the middle 

of this family community.  Well, the neighbors lives were 

never the same again.  There is trucks, noise, flies, odors 

and when there is not, there is the uncertainty of not 

knowing when it's going to hit next.  

Now, these are not normal agricultural operations.  

They are not family farms.  There is no chickens, horses, 

cows, turkeys.  The only reason they even grow anything in 

these fields is so that they legally have a place to spray 

the waste.  Over the years the hog operations have been sold 

to various investors.  The current owners are a group of 

seven investors including three lawyers a plumber a 

contractor and a realtor.  None of them live on the property.  
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Only one a man named Dean Hilton who you'll meet in the trial 

has any involvement in the operations is what I've been told.  

He owns a real estate agency, a mobile home park, 60 or 70 

rental properties, some laundromats, a commercial shopping 

center, a gym and six other hog operations.  And he rarely 

ever visits Smithfield's Greenwood operations.  He told me 

maybe four or five hours a month.  

These are industrial hog operations with thousands 

of hogs in automated buildings sitting in the back of fields.  

Because they're automated, they often go for days without any 

human attention.  

We know this because Smithfield records which will 

be put into evidence and you will see for these industrial 

hog operations show such neglect and despair that sick hogs 

are left unattended, dead hogs are left to rot and waste 

builds up in the pits until they aren't functional and the 

waste over flows.  The result are poorly run operations that 

have a history of nuisance problems of which Smithfield is 

well aware that contribute to the nuisance for the neighbors.  

The documents which will be in evidence show that even by 

industrial hog operation standards, they are run below all 

reasonable expectations.  No matter whose standards you look 

at Smithfield's or those of the state inspectors.  

Let me show you these operations were built in the 

mid-'90s.  Let me show you some -- not all -- of the 
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documents that will be in evidence that document Smithfield's 

problems with the Greenwood operation starting in 1999, 

Smithfield's problems.  From a state inspection.  Lagoon 

damaged and erode dollars.  1999, Smithfield's problems 

continue.  Notice of Deficiency from the state.  Too much hog 

waste in lagoon.  Lagoon is still eroded.  From 2000 

Smithfield's problems continue.  Notice of Deficiency.  Too 

much hog waste sprayed on fields.  

Smithfield continues to ignore the nuisance 

problems and in 2001 their problems continue with a Notice of 

Violation from the state, Smithfield overloaded with waste 

and 15,000 gallons spilled into Cape Fear River basin.  Hog 

waste flowed 1200 feet from the spray field.  Fecal bacteria 

found downstream.  

Smithfield's problems continue with a Notice of 

Violation.  Records of sprayed waste not kept.  2001, lagoon 

levels not recorded.  Notice of Violation.  2003, too much 

hog waste in the lagoon.  Smithfield's problems continue, 

2004.  Notice of Violation.  Hog waste management plan not 

adequate.  Smithfield itself gets involved with a letter from 

Kraig Westerbeek who you will meet to revisit the waste 

management system plan.  Smithfield continues to ignore the 

problems creating the nuisance.  2006, another Notice of 

Violation this time 1,800 gallons of hog waste spilled from a 

lagoon pipe into the neighborhood and wetlands.  Failure to 
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maintain the waste system.  DWQ -- the Division of Water 

Quality -- has to monitor the clean up.  

Smithfield's problems continue in 2007.  Lagoon 

overload.  Too much hog waste in the lagoon.  557,000 gallons 

of hog waste must be sprayed in the next five days.  That's 

in addition to the normal spraying.  

Smithfield's problems continue and they continue to 

ignore them.  2009, state inspection.  Too much hog waste in 

the lagoon.  Get lagoon level down ASAP.  Smithfield's 

problems continue.  1.2 million gallons of hog waste must be 

sprayed in to the air of the neighborhood in 30 days or the 

lagoon will overflow.  

Smithfield continues to ignore the nuisance 

problems.  In 2010 this time, 2.7 million gallons of hog 

waste must be sprayed in 30 days.  

Smithfield's problems continue in 2011.  Notice of 

Violation.  Hog waste pooling in the fields after too much 

was sprayed.  Well, pooling waste in the fields not only 

creates odor, but it also breeds flies. 

Smithfield's problems continue in 2012.  Now this 

is Smithfield's own inspection of their own facilities.  They 

found that the flush system is not operating.  That's odor 

and flies.  Hog bones present on ledge.  Hog bone in pen 34.  

These are operations that are supposed to be growing hogs.  

Why are there bones.  That's a question we're going to need 
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an answer to during this trial.  Rodent control practices not 

in place.  Plugged feeder.  That contributes to odor and 

flies.  The score was 28 out of 100 by Smithfield.  

2012, Smithfield's problems continue when they 

learn -- they know -- of 25 violations of Smithfield's own 

standard operating procedures including sanitation, odors and 

flies.  Housekeeping, odors and flies.  Power washing, odors 

and flies.  Flush gutters, odors and flies.  Many of the same 

problems we've been seeing for years.  And then there is 

rodent control which -- we know what rodents do, they carry 

diseases and they're a nuisance.  Mortality, dead hogs, sick 

pigs.  Feed bins, medication, needles, maintenance.  And 14 

more violations.  

2112, Smithfield's problems continue.  1.1 million 

gallons of hog waste must be sprayed in 30 days in addition 

to the other spraying into the neighborhood of the hog waste 

or the lagoon will overflow.  

Smithfield's problems continue with the same 

problems in 2013.  Flush tanks not working.  Odor and flies.  

Broke he know feeders, odor and flies.  Holes in curtain, 

odors.  Need bait stations.  That's for I know seconds and 

rodents.  And the score was 60 out of 100.  

2013.  Lagoon overload.  This again this time 

1.7 million gallons of hog waste must be sprayed in the next 

30 days.  Smithfield continues to ignore the nuisance 
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problems.  

2014, hog bones out the back door.  Waste build up 

in pit, odor and flies.  Needs rat bait, no sick treatments 

recorded.  Holes in curtains.  The state inspection, 

Smithfield's problems continue.  Too much hog waste in the 

lagoon again.  No crop to absorb the waste in the spray 

field.  They're spraying hog waste just on the dirt.  

Smithfield's problems continue in 2014.  30050,000 

gallons of hog waste must be sprayed in 30 days.  

Smithfield's problems continue and they continue to ignore 

the nuisance problems in 2015.  This is a Smithfield internal 

e-mail.  Too much hog waste in both Greenwood lags.  Hog 

waste needs to be pumped and emptied from lagoons.  Now mind 

you, at this point the lawsuit is already ongoing.  This 

lawsuit.  It's already ongoing.  

Smithfield's problems continue with the state 

inspection.  Spray fields in poor conditions.  Hog operation 

needs further inspection.  

Site visit from 2015.  Waterers are leaking.  Holes 

in the curtains, filthy clothes laying around.  

In 2016, Smithfield documents its own problems.  

Animals must be euthanized.  Put out of their misery in a 

timely manner.  During my visit to the farm we had to 

euthanize several animals that should have already been 

euthanized.  19 animals.  
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All mortality must removed within 24 hours, those 

are the dead hogs.  During my visits to the farms large 

numbers of rotten hogs and bones were left in the barns.  

Several animals need to be pulled allowing them better access 

to feed and water.  This is animal cruelty.  

Sick animals not communicated when hogs become sick 

it's growers responsibility to contact the service person so 

appropriate treatments can be administered.  This is just two 

years ago.  

ADU, the animal disposal unit -- that is the dead 

box -- it's a dumpster where they put the dead hogs -- should 

have mortality covered with the lid closed.  During my visit 

today too many dead hogs were put in the dumpster allowing 

mortality to be seen.  That's a problem because it causes 

odor, flies and it attracts buzzards which you're going to 

hear are a big problem for the neighbors. 

There were no records present at the farm.  They 

were located in the caretaker's truck in three weeks behind.  

Houses were counted and it was found there were 20024 missing 

hogs.  

Several pens had inadequate water.  Several vent 

chimneys were not working that is odor.  Pit build up flush 

tanks not operating correctly.  These should be fixed daily.  

That's odor.  Those are flies.  
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And even the trash wasn't getting picked up properly but 

these are the same problems that are found a year later.  So 

this is March of 2016.  One year later in February of 2017, 

the same problems continue.  For Smithfield.  Cashing as 

bones and hides not removed within 24 hours.  Hog waste pits 

are plugged and levels rising.  Feeder pairs not installed.  

A year ago.  They noticed the same problems.  And here this 

year, in 2018, Smithfield's own score during this lawsuit of 

the conditions which give rise to a nuisance in their own 

operations.  They scored a 76 out of 100.  

Smithfield regularly conducts audits of their own 

operations for the standard operating procedures and for the 

conditions.  This is their scoring expectations they're not 

mine.  These are from their own audit documents and 

Smithfield says their expectations are that 98 to 100 score 

is exceeding expectations.  95 to 97 is meeting expectations.  

90 to 94 is below expectations and less than 90 is far below 

expectations.  Well we've been provided 87 -- 87 -- site 

audits from 2012 to 2018.  Every one of the scores is below 

expectations.  Smithfield's own expectations but they 

continue to ignore the nuisance conditions and put more hogs 

in these operations in the neighborhoods community.  77 of 

the 87 scores were far below expectations. 

Now, this case is not about the current 

investigators that has hired to run their Greenwood 
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operations.  They've not been sued and they are not part of 

this lawsuit.  Growers change, the investors changed.  Over 

the period of time that this lawsuit concerns there were 

three or four different groups that owned these operations.  

But there is always one constant.  Smithfield is in control.  

Despite these problems that I showed you, Smithfield chooses 

to put more hogs in these facilities that they know are 

causing a nuisance to the neighbors.  

Five years ago, the neighbors brought a lawsuit to 

try to remedy their loss of use and enjoyment of their land 

and to change what's happening in their neighborhood.  Now, 

my clients are normal, honest folks.  They almost all live on 

the same piece of land where they were raised.  They might 

have moved away for a couple years but they've come back to 

their family land and this is where they've made their homes 

and this is where they have lived their lives.  They, like 

most of you, have never been involved in a process like this 

before.  And I expect they're going to be extremely nervous 

and anxious about what happens in this courtroom.  There 

might be times when they're on the stand and they get 

confused or they don't catch the insinuation and the lawyers 

question.  Maybe not, but these six folks from eastern North 

Carolina are taking on the world's largest hog producer 

because they've come to realize that nothing is going to 

change until they come here in front of you to do something 
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about it.  

All right.  Let me tell you what's going to happen 

next.  When I sit down Smithfield's lawyer is going to stand 

up and he's going to give his opening marks.  I'm going to 

use some of my remaining minutes to talk about what I expect 

that he's going to say.  

Smithfield's first excuse that I think you're going 

to hear is we're good for the economy and we employ thousands 

of people.  But the law of nuisance which protects our 

property rights applies to all companies no matter how big or 

how profitable.  Your neighbor may not ruin your use and 

enjoyment of your property because they employ people or 

contribute to the economy.  Lots of companies have employees 

and contribute to the economy but that doesn't give them the 

right to substantially and unreasonably interfere with their 

neighbors use and enjoyment of their property.  

The instructions that Judge Britt will give you 

will say that when you're deciding whether the interference 

is unreasonable, you may consider the nature, utility and 

social value of the defendant's operation.  I expect 

Smithfield will probably say nature we make pork, we feed the 

world.  Utility, we pay growers and we pay taxes and we 

contribute billions to the economy.  Social value, we employ 

thousands of people.  Well when they say those things I want 

you to ask yourselves one question and listen to the evidence 
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that shows, what about all the harm your operations cause?  

That's part of the analysis, too.  The nature of these 

operations I believe the evidence will show is that they 

collect hog feces and in open pits and peoples neighborhoods 

and spray it in the air feet from their homes.  They pollute 

the ground and the rivers.  Sure they make pork, and we all 

want to have pork and we can still have pork production 

without the interference.  Just use super soil or put a cover 

on your lagoon like you did in Missouri.  People don't want 

to stop eating pork and there is no reason to.  Smithfield 

can still contribute to the economy if they're using 

alternative technology.  In fact they'll contribute more.  

The evidence will show the hog industry hasn't created any 

new jobs since it stopped expanding when they outlawed the 

building of new open pit lagoons and spray fields in 1997.  

If Smithfield uses different technology, jobs will be 

created.  Implementing that technology and right now all of 

this profit goes to the owners of Smithfield.  WH Group.  If 

they were to use alternative technology some of that profit 

would benefit the North Carolina economy by cleaning up the 

mess and paying for those things.  

North Carolina has invested in Smithfield by 

letting them have land for their operations and giving them 

the ability to have their slaughter houses to make a profit.  

Well Smithfield can give back to North Carolina by creating 
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jobs and spending money cleaning up their mess in the 

neighborhoods.  They're Smithfield's hogs and Smithfield's 

hogs waste and Smithfield's profits and so Smithfield must 

pay for the harm.  

Smithfield's next excuse you'll likely hear is 

we're highly regulated.  We're the most regulated industry in 

the state.  We're permitted to do what we do and we comply 

with our permits.  Well first I've just shown you a whole 

bunch of violations of the permits and deficiencies.  But 

mover, no one not a hog operation nor your neighbor at home 

is ever permitted to substantially and unreasonably interfere 

with their neighbors use and enjoyment of your property.  

Other neighbor may not create a nuisance and that's separate 

and apart from any regulations that they may be required to 

comply with.  Nuisance is its own law.  Whether or not a 

company complies with a permit.  And that's why we're here 

today with you to enforce the nuisance law.  Lawsuits like 

this one where a jury assesses monetary damages are how the 

laws of nuisance are enforced.  And how future nuisance is 

prevented and that's why we're here today talking about 

property rights and interference with the use and enjoyment 

of property. 

Okay but what about these regulations that might 

apply to.  First of all to the extent that industrial hog 

operations are inspected at all, it's once a year, lasts only 
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about an hour and it's mostly just a records review.  You'll 

hear from a Smithfield opinion witness who will say that the 

operation could be in violation of its permit every other day 

of the year and it's likely no one would ever know about it.  

And of course Smithfield Murphy Farms built the Greenwood 

operations before the open pit lagoon and spray field system 

was outlawed by the state of North Carolina.  

The evidence will show that over the years to today 

Smithfield has made sure that laws and regulations benefit 

them.  At the spent of the neighbors, the environment and 

even the growers.  Let me give you a quick example.  You'll 

here more during trial.  It's 1999.  The North Carolina 

legislature decides to enact odor regulations to try to 

address harmful odors interfering with neighbors use and 

enjoyment of their property.  Don Butler, a man who you will 

meet whose the former director of government relations for 

Smithfield was actually involved in the process of writing 

the state odor rules that apply to Smithfield's hog 

operations.  He wrote to the executives.  While we did not 

get all of the changes we asked for in the rule language, we 

were successful in making many changes to the originally 

proposed rule language.  And then a couple of weeks later 

when the rules became final, he wrote again.  And said, the 

rules, as written, are so vague and subjective that 

enforcement will be difficult.  This may be to our benefit.  

Case 7:14-cv-00237-BR   Document 253-2   Filed 09/06/18   Page 65 of 124



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

~ ROUGH DRAFT ~
NOT A CERTIFIED TRANSCRIPT

66

Butler said.  And you'll hear more about this during trial.  

Here's another recent example.  The agency that regulates 

industrial hog operations is the North Carolina Department of 

Environmental Quality, DEQ.  In 2016, the secretary of that 

agency, the guy that runs it, wasn't doing what Smithfield 

wand him to.  Here's an e-mail between Smithfield's people.  

At first, Angie and I talked about getting through (again) to 

VanDeVart then we're like forget that, it's time to tell the 

governor to retain his secretary in.  Period.

Throughout this trial you will hear evidence of 

Smithfield's power and influence over regulators and 

regulations.  

Okay.  I think the next excuse that you may hear is 

you live too far away.  For some of my clients they're going 

to say you live too far away.  Odor doesn't get that far.  

You'll hear Edna, Willie and Joyce who live two-thirds of a 

mile from the spray field, less than a mile from the lagoon, 

they'll testify about the odor at their properties and you'll 

get to judge their credibility.  But you'll also hear from 

neighbors there the orange who are not involved in the 

lawsuit, who live even further away and they'll tell you what 

they told the Smithfield lawyers when they went and knocked 

on their doors.  They'll tell you the odors a problem and it 

needs to be fixed.  You'll hear from the president of the 

Smithfield Hog Production Division, he'll tell you he can 
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smell hog odor from less than 200 hogs through quarters of a 

mile away from his house and those are hogs outdoors on the 

ground with no lagoon and no spraying.  The fact of the 

matter is the publish scientific literature shows depending 

on the conditions, hog odor can travel several feet or 

several miles.  Distance is not a defense.  

I think you might hear yeah but what about the 

septage spread on the ground.  When septic tanks are pumped 

out they call it septage.  Let me tell you what this is.  

There is a company called Louis farms.  They pump out septic 

tanks treat it and apply it on fields way up there behind the 

hog operation.  The defendant might call it human waste to 

get your attention but it's treated septage.  But this is 

nothing like hog waste and no one will tell you it is.  First 

of all in this neighborhood there is no septage or human 

waste stored in open pits.  There is no septage or human 

waste sprayed in the air.  Treated human waste and there are 

very specific regulations concerning how human waste is 

treated and to what standard it must be treated before you 

apply it so that it doesn't create an odor problem and by the 

way there are no such regulations for hog odor.  You put it 

in a pit, you spray it outside. 

Treated septage is applied on this field back here 

and has never even been noticed by any of the neighbors. 

You'll hear not one witness say that they've ever been 
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bothered by treated septage or ever even smelled it.  So 

while Smithfield may want to use it as an excuse this case is 

not about septage that has gone through a waste treatment 

plant or has been treated with chemicals or lime.  It's about 

hog feces and urine that lays rotting in open pits and gets 

sprayed in the air close to neighbors.  

Now, the obviously have more excuses but the last 

one that I have time to talk to you about is this.  

Smithfield will say, the neighbors never complained about the 

odor so it must not be true or they must be exaggerating.  

Well first of all not only did the neighbors complain, they 

signed a petition expressing their outrage that that would be 

a hog operation next to their church.  Smithfield response 

was not only to put a hog operation next to the church but to 

build two hog operations next to their homes.  What good does 

explaining do.  I showed you decades of problems and 

violations with these operations.  Smithfield is aware of 

them and Smithfield continues to ignore them.  Still 

Smithfield with this lawsuit ongoing chooses to put more hogs 

in their Greenwood operations every few months.  If 

Smithfield tries to say the neighbors didn't complain, well 

this lawsuit is the highest form of complaint that a citizen 

can make.  And it's been ongoing for five years.  This is the 

condition of the barns.  When we were allowed to go inspect 

them by order of the court.  
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This is the condition of the lagoons from just here in the 

last year and a half.  That is built up feces so thick it's 

coming out of the liquid in the lagoon.  That's a problem.  

That is not allowed.  That creates odor for the neighbors.  

The lagoon itself creates odor but when you've got exposed 

feces on the ground.  

And you'll hear testimony of the neighbors.  

Literally getting sprayed with feces.  All of these pictures 

are during the lawsuit in the last two years.  And Smithfield 

has changed nothing.  Smithfield doesn't need to hear more 

complaints to know that there is a problem.  Even when the 

attorney general and the entire state said find a solution, 

eliminate the lagoons and the odor, Smithfield found a way to 

do nothing and North Carolina legislators, you will hear, 

have introduced bills to eliminate the lagoon and spray field 

system every session since alternatives were found and still 

task force Smithfield has always found a way to shut it down.  

What are the complaints of the neighbors going to do the 

state legislature couldn't unless they come here.  People 

have complained for decades and Smithfield has never done 

anything to change.  Instead they try to convince people that 

lagoons are great despite common sense and evidence to the 

contrary.  Smithfield hasn't done anything different to stop 

the odor in 20 years and they're not going to start now 

unless you make them.  
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How will that happen?  Well, the purpose of enforcing the 

nuisance law is to fix the harms that can be fixed and to 

makeup for the harms that cannot be fixed.  The law does that 

by asking you to answer questions at the end of the case.  

First, you will be asked more likely so than not so whether 

Smithfield substantially and unreasonably interfered with the 

neighbors use and enjoyment of their property.  The answer is 

yes.  You will then be asked by Judge Britt's instructions to 

put a monetary value on the harm.  The law calls that 

damages.  You will decide damages in dollars.  What is the 

value of the loss of the neighbors property.  From 2011 -- 

that's the starting date -- until today.  2011 until today.  

What is it worth that the neighbors property rights have been 

interfered with.  

When you're deciding damages the judge will provide 

you this instruction.  The plaintiffs claim that the 

interference with the use and enjoyment of his or her 

property has caused him or her anger, embarrassment, 

annoyance, inconvenience, decreased quality of life, and/or 

physical and mental discomfort.  There is no fixed formula 

for placing a value on these alleged harms.  

These are the harms that you will be trying to 

makeup for.  

This is Lucy.  Lucy's land as I told you has been 

in her family for over 100 years.  Lucy used to love to have 
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a garden to do her lawn to be outdoors.  That in the middle 

is a photo of hog waste spilled out of Smithfield's hog 

trucks coming out of the Greenwood operation on the road in 

front of Lucy's house.  

This is Joyce and Willie.  Their brothers and 

sisters.  Brother and sister.  Joyce is a CNA who provides 

care to the terminally ill.  Willie a crane operator.  Willie 

always wants to be outside.  He has two horses he loves to 

ride his horses.  Their home on their family land is still 

the center of their family.  Their mother and nephew who live 

down the road are almost always at their house.  Joyce cooks 

for everyone.  The buildings, the spray and the lagoon 

interferes with what they want to do at their property.  Not 

all the time, but when it does, it's a problem.  

Edna Allison is also a care taker.  She and her 

sister Gertie live together.  Edna loves to cook and bake.  

You'll hear how the odor affects Edna's ability to go 

outside.  But you'll also hear one of the things that really 

bothers Edna is those buzzards.  She's got a metal roof -- 

and those buzzards, which are attracted to those dead hogs 

and the odor, end up on her roof and they're scary.  They're 

big huge birds and they make a lot of racket. 

Jimmy Carr wakes up to the dead trucks early in the 

morning more days than not.  He's just feet off that 

driveway.  Jimmy's battling serious health issues that limit 
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his mobility and because of that his joy is to be on the 

front deck of his house watching the Piney Woods world go by 

and you can imagine how that works out for him when the odor 

is high.  

For Jimmy Jacobs Piney Woods Road has pretty much 

always been his home and all the years that he's lived in his 

home he's had a garden and that has always been Jimmy's 

passion.  -- 

(Showing video clip with audio) 

MR. KAESKE:  The neighbors use their property.  

They do.  They want to.  It's their property.  It's what they 

own.  It's what they want to pass to their children.  It's 

what's been passed to them but they don't always enjoy their 

property.  And when they don't enjoy their property, it's 

really not enjoyable.  Feces and urine.  Sometimes sprayed on 

you.  

Judge Britt will instruct you the things that you 

should consider in determining how high the amount of damages 

must be to balance that harm.  And again this is from the 

instructions.  Anger, embarrassment, annoyance, 

inconvenience, decreased quality of life and/or physical and 

mental discomfort.  Those are the things that I want you to 

listen for because those are the things that need to be 

fixed.  

What is the value of the interference?  You'll hear 
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that to the neighbors who, like I said, inherited their 

property, no one wants to move or leave their land and it's 

not just the value of their property that's lost, it's the 

value of the enjoyment of their property.  The value of your 

property is not what you pay for your property, the value of 

your property is in your ability to use and enjoy your 

property.  Someone who is wealthy and someone who is not have 

the same amount of enjoyment in their property regardless of 

what the property is worth.  Well when as a jury you're 

deciding the value of the interference for Smithfield, the 

interference is the millions of dollars that you'll learn 

about of cut costs by using the cheapest waste disposal 

methods available.  Smithfield you'll hear has saved untold 

millions of dollars by refusing to use available technology 

that will stop the problems, fix the problems for the 

neighbors, their community and the environment.  Those 

millions are the values of the anger embarrassment and 

annoyance, inconvenience, decreased quality of life that 

Smithfield causes to the neighbors.  And because of their 

hogs.  

One of our most basic constitutional rights is our 

ability to own, use and enjoy property.  Lawsuits can cause 

change.  They can.  We all know that.  And my clients hope is 

that the way you value the harm with your verdict in this 

case will cause Smithfield to change.  
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Thank you and I look forward to putting on my case 

with you and working with you over the next few weeks.  Thank 

you very much. 

THE COURT:  Mr. Neale, approach the bench.

BENCH CONFERENCE

(Off the record at the bench) 

OPENING STATEMENT 

(By Mr. Neale) 

MR. NEALE:  Ready, your Honor?  

THE COURT:  Yes, sir, Mr. Neale.  The jury is with 

you. 

MR. NEALE:  Thank you.  Good morning, ladies and 

gentlemen.  

It was 1 hour and 10 minutes and 57 seconds before 

Mr. Kaeske got to the issue that you're here to decide.  That 

was when his opening statement he first mentioned and 

introduced to you his clients and their properties.  1 hour 

and 10 minutes and 57 seconds of other stuff.  

I'm Jim Neale.  My colleagues, Mitch Moore and 

Valyce Davis and I, represent Smithfield and Murphy-Brown, 

LLC.  With us at counsel table is John Stevens.  John is 

going to get all the exhibits up hopefully on the screen so 

you can see them and understand them.  He's going to try to 

keep me straight.  There will be mistakes.  I don't have a 

teleprompter with all the words written out.  You're going to 
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see the wrong exhibit at the wrong time sometime.  When you 

do, it will be my fault not Mr. Stevens. 

THE COURT:  Mr. Neale -- 

MR. NEALE:  Yes, sir.  

THE COURT:  Let the clerk check with you and see if 

your mic is functioning as it should.

(Adjusting lapel mic) 

THE COURT:  I can actually hear you now.  

MR. NEALE:  Also with us at counsel table is Mr. 

Ray Summerlin.  Mr. Summerlin has been in this business since 

1983.  

Before I get started, ladies and gentlemen, I want 

to thank you.  We need you.  We need the collective wisdom 

that 12 people will bring into this courtroom to decide this 

issue.  We know that we're taking you away from your families 

and your homes and your school and your work and we're very 

grateful for the attention that you're going to pay to this 

case.  

Mr. Stevens, could you put the screen up, please.  

Mr. Kaeske began by saying, let me take you back to 

1972.  You heard about petitions involving other farms in 

different counties, you heard about health board ordinances 

in different places.  You heard about newspaper articles from 

a generation ago.  But you heard precious little, ladies and 

gentlemen, about the one question you're here to answer.  And 
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that is whether Murphy-Brown substantially and unreasonably 

interfered with these plaintiffs' properties and their use 

and enjoyment of their properties from 2011 to 2018.  Seven 

years' time.  Five specific properties, six people.  

Lagoons and spray fields, the industry, waste 

management systems are not on trial.  This trial involves a 

discrete, simple issue that I would ask you to try to keep 

your focus on for the next several weeks.  It shouldn't take 

1 hour and 10 minutes and 57 seconds into an opening 

statement to introduce the people whose issues are to be 

decided here.  The only reason to do that is to cover up the 

problem with a generation's worth of bad news and history.  

These are the plaintiffs' homes.  Jimmy Carr lives 

at 6464 Piney Woods Road, James Jacobs next door at 6506, 

Lucy Sidberry a mile down the road at 7679, The Messicks at 

8107 Piney Woods and Ms. Allison at 8038 Piney Woods Road.  

That's the focus of our deliberations, ladies and 

gentlemen.

(Playing video footage)

We have a difficult job.  We're here in a Federal 

courtroom in Raleigh, North Carolina.  And we've got to 

describe to you something that's happening in a different 

place.  A very different place.  It's easy to forget in a 

capital city, near a software center with research 

universities, with great museums in a city like this where we 
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get our Easter ham or our morning bacon.  It comes from farms 

in places like Pender County.  Farms that aren't too many 

miles away, but in some sense are a completely different 

world.  90 miles down Interstate 40 is Burgaw, North 

Carolina.  It's like a lot of small towns in eastern North 

Carolina, with a Main Street and store fronts.  A small 

courthouse and a few blocks.  There are a few retail shops 

and businesses, but it doesn't take long until you hit the 

edge of the town.  And as soon as you do, you're on two-lane 

country roads and things open up.  You're in farm country.  

There are wide open spaces, Forest Service towers and pretty 

soon there are more animals than there are people.  

Burgaw is to the east of this area.  This is where 

we're going to be focusing our attention in the next several 

weeks.  This is route 53 coming out of Burgaw, the road you 

see on the map right there.  That's Pender High School, here 

at the corner of 53 and Horse Branch Road, where they have 

graduations, Friday night football, softball, baseball, 

soccer, miles and miles of cross-country trails outside.  

If you turn right at the high school, you go north 

to the corner of Horse Branch and Piney Woods Road.  And 

every image you see on your screen right now, ladies and 

gentlemen, for the rest of this short video is one taken on 

Piney Woods Road.  Taken recently.  That shows you what 

life -- gives you some idea of what life on Piney Woods is 
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like.  People continue to build homes and improve them.  

People continue to make investments that allow them to enjoy 

the outdoors.  People keep up their yards and their porches 

and their decks.  People are rightly proud of their homes on 

Piney Woods.  It's a great area to live.  It's a good place 

to call home.  It's not a place that's swarming with flies or 

buzzards, it's not a place where rocking chairs have been 

pulled off porches because they can't be used or where people 

don't enjoy tending animals or gardens outside.  

All of these things continue to happen on Piney 

Woods Road like they have for years, for generations.  And 

there are woods on Piney Woods Road.  Lots and lots of woods.  

This is the view above Greenwood 1 looking east.  This is the 

view at Greenwood 2 looking west.  In between the two are the 

Lewis Farms field that Mr. Kaeske mentioned earlier.  There 

are wide open spaces and people enjoy the outdoors.  There is 

fishing and hunting, people cycle and ATV through the woods.  

And these are the farms.  They're not factories, 

they're small by any reasonable standard.  There are a 

thousands farms in North Carolina that have more animals than 

these.  This is one-20th the size of the largest farm in 

North Carolina.  

These farms have been on Piney Woods Road for more 

than 20 years.  During that time, there hasn't been a single 

complaint.  Not to the Department of Environmental Quality 
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about odor or nuisance, not from the plaintiffs -- and we'll 

talk more about that.  This lawsuit was the first time that 

anybody said those farms were a nuisance.  

I wish I could take you there to Pender County so 

you could see it for yourselves, so you could get a sense for 

how great the distances are between those farms.  How thick 

the woods are, what it smells like and what you see and hear 

and smell on your own.  But I'm not able to do that.  And so 

I would ask you to focus everything you can, please, on those 

homes and those properties and that single issue.  Because 

the question isn't petitions about another farm in another 

county 40 years ago, the question is about these properties 

today.  

At the end of the case -- excuse me, let me talk 

about the five farms in the area.  I showed you the high 

school, that area right there.  That's route 53, that's Piney 

Woods Road running east and west.  The plaintiffs have sued 

about three Murphy-Brown farms.  Greenwood 1, Greenwood 2 and 

Paul Stanley 7.  There are other farms in the area.  There is 

the M&D sow farm on Tessie Walker Road.  The plaintiffs 

originally sued about that farm, too.  That's also a 

Murphy-Brown farm.  They have now dropped their claims 

against M&D.  They apparently decided to sue every 

Murphy-Brown farm in the area no matter where it was and how 

far away it was, and then figured they would sort it out 
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later.  

The plaintiffs make no claims however about 

Humphreys hog farm, a farm that's been on Route 53 since the 

1970s.  A farm that's bigger than all -- has more animals 

than you'll three of these farms put together.  7,255 

animals.  It's not a Murphy-Brown farm.  But it's run under 

the same general permit with the same lagoon and spray field 

using the same waste management systems.  

You might reasonably conclude at the end of the 

case the plaintiffs aren't suing because of the farms that 

are causing nuisance, the plaintiffs are suing Murphy-Brown 

and Murphy-Brown only.  Perhaps because it's a deeper pocket 

to reach into.  

In between the two Greenwood farms is Lewis Farms.  

That is the human waste -- I'll say it -- human waste 

application field.  Mr. Kaeske talked about two septic land 

application site fields here comprising 29 acres.  That's 

true and we'll get to that.  But Lewis Farms, ladies and 

gentlemen, has a septic detainage facility and treatment 

center here, that the Carr family sold to the Lewises years 

ago and they spread solids here on 14 different application 

fields between Greenwood 1 and Greenwood 2.  It's easy to 

forget when we're in a city like Raleigh or visiting the 

beach on the coast of Carolina that when you flush a toilet, 

that waste goes somewhere.  And that human waste, ladies and 
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gentlemen, goes to places like Lewis Farms.  It has for 

generations.  That's not an excuse, but we'll talk more about 

that later and what it means legally and what it means for 

the instructions in this case.  

These are the plaintiffs' homes.  From east to west 

it's Jimmy Carr, James Jacob, Lucy Sidberry, Edna Allison and 

Willie and Joyce Messick.  

This is a wind rose and I want to take a second and 

try to explain what it is and what it means.  This is data 

that North Carolina collects at a number of different 

facilities around the state.  There are probably 30 or 40 of 

them total.  The Williamsdale wind rose or weather data 

station is the closest I could find to the Greenwood farms.  

It's about 13 miles away just north of the farms.  The farms 

are here, and the weather station is here.  You can put dates 

into their system and they will create a wind rose showing 

you which way the wind was blowing for what percentage of the 

time and how fast for that given date.  And this is the 

result for the period that we have in question here today.  

October 2011 to the present, to July 2018.  

What this tells us, ladies and gentlemen, is that 

the average wind direction is 207 degrees.  0, 90, 180 and 

270.  The wind blows from 207 degrees from the southwest to 

the northeast generally.  That's the prevailing wind.  The 

larger the pizza slice or the wedge there, the more often the 
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wind blows from that direction.  The wedges point in the 

direction the wind is blowing.  What you can see from the 

Williamsdale data, ladies and gentlemen, is that the 

prevailing winds are southwest to northeast, the winds very 

rarely blow from north to south.  I'm going to compare that 

data if I can to the plaintiffs' homes and the farms.  

This is Jimmy Carr's home, 6464 Piney Woods Road.  

His house is 1,654 feet or about five and a half football 

fields away from the nearest point in the lagoon on Greenwood 

2.  Mr. Carr put that home there in 1995.  He owned land 

before that, but he put the home thereafter the farm was up 

and running.  Is that distance, ladies and gentlemen, 

1,654 feet, is 654 feet more than the plaintiffs' expert, 

Shane Rogers, says homes should be away from lagoons.  

Now, there are other homes closer up and down Ryan 

Road but none of those are plaintiffs who have filed suit 

against Murphy-Brown.  

If you compare Jimmy Carr's home to that wind rose, 

you'll see that he's up wind; that the wind blows from his 

house to the farm far more often than a blows in any other 

direction.  

Jimmy Carr lives next to Quanese Murphy and Wenda 

Martin.  They're both young mothers.  They have children who 

bicycle and play on a trampoline and enjoy an outdoor pool, 

who have a basketball hoop in the front yard that's used 
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every day who leave their toys and balls and things outside.  

They have a playhouse, they do all the things that children 

outdoors in North Carolina and elsewhere do every day.  

Jimmy Jacobs is next door.  Mr. Jacobs lives at 

6506 Piney Woods Road.  And he's probably too modest to admit 

it, but it's got to be the best kept house on the road.  It's 

beautiful.  The yard and the garden are manicured.  He's 

1,742 feet south of the nearest point on the Greenwood 2 

lagoon.  Again 742 feet more than the plaintiff's expert says 

houses should be from lagoons.  Mr. Jacobs has a porch out 

front with chairs on it.  He has a beautiful deck in the back 

with wrought iron furniture.  He has that collard green 

garden that's famous.  You see how many collard greens he was 

growing?  People stop from all over around Thanksgiving to 

buy them from him.  He doesn't even have to put a sign out.  

Jimmy Jacobs' home is the center of social life on 

Piney Woods Road.  There's almost always somebody out 

underneath the carport.  And if they're not there they're in 

the game room in the back playing pool, so much that they 

have worn out the bumpers on three tables.  

Mr. Jacobs, through some unfortunate personal 

circumstances, lost that home in 2003.  He and his wife had 

to leave it.  They moved to Burgaw and they lived there in an 

apartment for several years; but to his great credit, Mr. 

Jacobs saved and sacrificed and was able to move back into 
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the home in 2011, eight years later.  Four years later he was 

able to save and sacrifice enough he could buy the home back.  

Mr. Jacobs knew better than anybody, having lived 

there since 1972, what life on Piney Woods Road was like.  

And he did everything he could to get back to that home.  I 

don't say that to blame Mr. Jacobs for moving back to a 

nuisance, ladies and gentlemen.  I say that because there was 

no nuisance.  It's good place to live and Mr. Jacobs and his 

wife knew it and that's why they came back.  

Lucy Sidberry lives at 7679 Piney Woods Road -- 

forgive me for one second.  Let me go back to Mr. Jacobs.  

You heard about the millions and millions of gallons of 

spraying of land application that the farms do.  You heard 

about how often it occurs.  You heard about trucks driving in 

all hours of the day and night.  Every day.  Waking people 

up.  Mr. Jacobs, ladies and gentlemen, kept a calendar.  For 

nine months.  270 days in 2014.  Every time there was an 

issue, he thought, with the farms he wrote it down on this 

calendar.  In 270 days, ladies and gentlemen, he noted the 

fact that there was spraying six times.  He wrote down the 

fact that a truck passed about once every two weeks.  And 

never once in 270 days did Mr. Jacobs ever say a truck woke 

him up in the middle of the night.  

The fact of the matter is that all over North 

Carolina waste management systems effectively and 
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appropriately apply effluent to spray fields.  Farmers 

fertilize their crops every single day.  And it goes on more 

than six times in 270 days, but it's usually absolutely 

unapparent to those who live even right next door to the 

farms.  

Ms. Sidberry is about a mile down the street.  At 

7679 Piney Woods Road.  It is land her family has owned for a 

long time.  There is no doubt about that.  And neither 

Murphy-Brown nor I will contest that in any way.  But that's 

a home, ladies and gentlemen, that Ms. Sidberry built in 

2000.  Long after these two farms at Greenwood 1 and 

Greenwood 2 were up and running.  Long after she knew what 

life on Piney Woods Road was like from visiting relatives and 

friends and living there herself.  

Ms. Sidberry spent much of her life in Wilmington 

splitting time between Piney Woods Road and work and school 

and family there.  She would come back and forth.  And she 

finally was able to move back in 2000 and put this home on 

that property.  This is a home on which there is been 

absolutely no testing done at all by anybody except by the 

county of Pender, which says that Ms. Sidberry's well water 

is perfectly fine.  There is no bacteria, there is no 

contamination, there is no problem.  In fact, there is no 

problem with anybody's well water on Piney Woods Road. 

Ms. Sidberry has a tenant, a roomer in her home, a 
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gentleman named William Hall -- or she had one until 

recently.  The last time we spoke with her she did.  Mr. Hall 

pays $300 a month for the privilege of living on Piney Woods 

Road in this home, 3,475 feet away from Greenwood 1.  He has 

no written lease, no obligation to stay.  He had been there, 

ladies and gentlemen, for 14 years.  Every month Mr. Hall 

voted with his pocketbook to stay on Piney Woods Road because 

it's not a nuisance, and it's good place to live and it was 

where he wanted to be. 

This home is 3,475 feet -- about two-thirds of a 

mile -- from the nearest point -- the nearest hog house -- on 

Greenwood 1.  The lagoon is further back than that at the 

northern most point of the property, with woods on two sides 

and the houses on a third and Lewis Farms in between.  That 

home is three and a half times farther than the plaintiffs' 

expert says best practices dictate it should be.  

Ms. Edna Allison lives at 8038 Piney Woods Road on 

the north side of the road literally in the woods.  She's off 

the road in an island carved out of the timber land there.  

She is 4,557 feet, a few feet short of a mile, through the 

forest to Greenwood 1.  She's also, ladies and gentlemen, up 

wind.  The prevailing wind blows from her house, again, as it 

does with all the homes on Piney Woods, toward the farms.  

Ms. Allison left -- she's from eastern North 

Carolina, just like all of the plaintiffs are -- but she left 
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the area in 1970 to move to Connecticut to find work and she 

did.  She had a career.  She raised a family.  She was there 

for two and a half decades.  She came back to eastern North 

Carolina in 1995, but not to Piney Woods Road.  She lived on 

Highway 11, a different spot in Willard.  She put -- she 

inherited that land and she put that home on that property in 

1999, five years after Greenwood 1 was up and running.  

That's not an excuse and that's not to blame Ms. 

Allison, that's not to say she moved back to the nuisance so 

it's her fault, not ours.  That, ladies and gentlemen, is the 

evidence that there was no nuisance there.  

The Messicks are even further away.  Ms. Messick 

owns the home and Willie lives there with her.  5,051 feet 

through the woods to Greenwood 1 directly, up wind.  Again, 

the winds blow southwest to northeast.  The Messicks have a 

large porch on the front with chairs where they can sit 

outside and watch the traffic go by on Piney Woods Road.  And 

they have a 25-foot by 12-foot deck in the backyard.  Willie 

has an all train vehicle, he likes to ride through the woods.  

He has horses and he fishes for brim and for catfish in 

Cypress Creek which runs between Greenwood 2 and M&D sow 

farm.  That farm that they sued earlier but then dropped from 

the lawsuit.  

All of this, ladies and gentlemen, is to say that 

there is no substantial and unreasonable interference with 
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the use and enjoyment of the plaintiffs' property and nothing 

speaks to that more eloquently than the fact that each of 

them came back to those places after the farms were up and 

running.  

Ms. Messick stayed on that property and has her 

whole life, but put a new home there in 2011.  She made a 

very significant investment there because it's good place to 

live long after the farms were there in place up and running.  

The four more reasons -- four more pieces of 

evidence that I would ask you to look at and consider when 

you're determining this, the only question the judge is going 

to ask you to answer at the end of the case.  

There is lots of new homes that have gone in since 

the farms.  I'll point those out in a second.  That's item 

number 1.  

Item number 2 is all the normal signs of outdoor 

life that you'll see residents and guests on Piney Woods Road 

engage in.  

Item number 3 is an odor expert, a world-renowned 

scientist who visited these farms and whose lab manager 

visited each one of the plaintiffs' properties and you'll 

hear about her impressions.  

And item number 4, ladies and gentlemen, is as Mr. 

Kaeske previewed, because he knows it's an issue, the absence 

of any complaint until the plaintiffs filed this lawsuit.  
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How can you live in one place for decades with a problem 

that's intolerable and not say anything to anyone?  

I want to briefly discuss each one of those if I 

can.  There is lots of new construction, even as we sit here 

in Raleigh, on Piney Woods Road today.  This home is on Ryan 

Drive, right across from Greenwood 2 an active running 3,000 

hog operation -- 3,672 hog operation -- this new mobile home 

is going in as we speak.  A custom home is being built right 

across from Paul Stanley 7.  Today.  And if you compare the 

aerial views from 1998, shortly after the farms went in to 

today, there is all kinds of new construction, including 

Kenneth and Joan Moore who live in that home right there from 

whom, it sounds like, we'll all hear.  They returned from 

Philadelphia, Mr. Moore retired from Amtrak and they built a 

beautiful new home -- renovated a home right there.  

Around Greenwood 2 a situation is exactly the same.  

Even though the quality of the image was bad in 1998, if you 

compare it to an overhead taken a couple years ago, you see 

that the number of homes around the farms has doubled.  Each 

one of those, ladies and gentlemen, represents a decision by 

a family, a vote to live on Piney Woods Road near these 

farms.  Each one of those circles, ladies and gentlemen, is 

evidence that there is no nuisance.  If there were, the 

number of homes would be dropping overtime, people would be 

leaving, property values would be plummeting.  You are not 
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going to hear any evidence at all in this trial that 

anybody's property value has dropped.  Not a dollar.  

These are Willie's horses.  They're not the only 

horses on Piney Woods Road.  He's part of a club that rides 

regularly.  Kids play basketball, the porches have rocking 

chairs on them that people enjoy.  Mr. Jacobs has flowers and 

chairs, potted plants, and a beautiful deck in the back.  

There are gardens in the backyard, play houses for children 

with bicycles and trampolines and balls.  And there are 

cookouts and barbecues and deer stands.  There are a lot of 

deer stands.  People take every chance they can in this area 

to be outside, whether it's hunting or fishing or riding an 

ATV through the woods.  

Now, again, these are the farms.  And the 

plaintiffs in this case, who live on Piney Woods Road, here 

and here and here (indicating) have sued Murphy-Brown over 

the Paul Stanley 7 farm here.  4 miles away.  But they 

haven't sued or they have dropped their claims against M&D 

and Humphreys, again bigger than all the others combined, but 

not run by Murphy-Brown.  

You're going to hear from these folks, ladies and 

gentlemen, and perhaps others, about what life around these 

farms is really like.  These are not Murphy-Brown employees.  

They do not work on the farms.  They're not connected in any 

way to the company.  With one exception, Robby Cauley does 
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have in-laws who I think farm -- contract farm -- for 

Murphy-Brown.  Everybody else up there is completely 

unrelated to the company.  

I'm going to talk about each one in just a second.  

First Mr. Bob White Johnson.  Mr. Johnson is a retiree from 

Wilmington.  His family has owned that farm since 1947.  It 

is his favorite place in the world.  He leaves the coastal 

city of Wilmington -- he's on the water where most people go 

to vacation -- and he comes to Piney Woods Road every weekend 

he possibly can.  He brings his friends, his family, his 

hunting buddies, his grandchildren.  He absolutely loves it.  

He loves it so much that 60 years after that property came 

into his family, he put a farm house up there, that farm 

house, with his own hands.  He and his friends built it.  

2,910 feet away from Greenwood 1.  Closer than the Messicks, 

closer than Ms. Allison, closer than Ms. Sidberry.  He tried 

to buy the land right next to Greenwood 1 recently when it 

was for sale, but it was too expensive.  He couldn't afford 

it.  If that farm were a nuisance, that property would have 

been given away.  Mr. Johnson will tell you, a successful 

retiree from Wilmington, who worked a long time, that he 

couldn't afford to buy it.  

This is Melvin Whitehead.  Mr. Whitehead lives on 

Crepe Myrtle Lane.  He hunts with Mr. Johnson.  They're 

friends.  He has farms in three different directions.  Less 
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than a mile away is Humphreys hog farms.  7255 animals.  

Smaller distance than the Messicks or the Allisons are from 

Greenwood 1.  Less than a mile away is Paul Stanley 7 in a 

different direction, and just over a mile away is the M&D sow 

farm.  The farm the plaintiffs sued but then dropped a few 

weeks ago.  

No matter which the wind is blowing, Mr. Whitehead 

is right down wind from it.  He's lived there, ladies and 

gentlemen, since he was 14 years old.  He's raised his family 

there.  He went to Pender High School.  He will tell that you 

there is absolutely nothing that those farms have ever done 

to interfere with him or his family.  Of course he smells the 

farms sometimes.  These farms look like farms and they sound 

like farms and they smell like farms and nobody is here to 

say that you never ever get a whiff of the farm.  But Mr. 

Whitehead will say that it's never stopped him and his family 

from doing anything.  It's never embarrassed his children and 

it's never caused him for a second to think about living 

somewhere else.  

This is where he hunts, everywhere he can up and 

around these farms.  Mr. Whitehead is reverently known around 

the area as dead eye because he's such a good shot.  He 

spends every minute he can outside in those deer stands and 

walking those fields and going through those woods.  Never 

once has anything that happened on the farm caused him to cut 
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the hunt short or cause the hunting partner to leave early.  

This is Nelson Bland.  Nelson Bland lives in the 

6000 block on Piney Woods Road just west of Jimmy and James 

Jacobs.  Mr. Bland was born in the house next door.  Except 

for seven years in the Air Force from about 1971 to 1978 he 

has lived his entire life on Piney Woods Road.  He is 

2,150 feet away from Greenwood 2.  Closer than Ms. Sidberry 

is to any farm, closer than Ms. Allison is and closer than 

the Messicks are.  Nelson's children went to Pender High 

School.  He works at a farm on Piney Woods Road just west of 

Horse Branch.  And he mows lawns up and down Piney Woods Road 

for extra income.  Mr. Bland will tell you that it smells 

like the country.  Of course, I smell the hog farms on 

occasion, he'll say.  You can't have animals and not have 

smell.  But Mr. Bland, like Mr. Whitehead and Mr. Johnson, 

will say that that smell has never interfered with anything 

he's doing on Piney Woods Road.  His children have never been 

afraid to have a birthday party or been ashamed of the way 

their clothes smell.  They hang their clothes outside and 

they work and live and play there.  

Hans Lonander saw a house on Tessie Walker Road, 

just east of M&D sow farm, about a decade ago.  It wasn't for 

sale but he liked it so much that he approached the owner and 

offered to buy it.  He did.  And he spent $20,000 of his own 

money and a lot of sweat equity renovating that home.  He 
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raised his family in it and when his children became school 

aged, he decided to move out of there and into a place with a 

better school district.  Linda Doherty, the woman who was a 

baby-sitter for the children and who knew the house well, 

liked it so much that she moved in.  Mr. Lonander still has 

this home.  He never plans to sell it.  Ms. Doherty pays rent 

to live there.  It is 2,668 feet away from M&D.  It is right 

across the street from the spray field.  Neither one will say 

that the farm ever interfered with anything they or the 

family was doing at that property.  

You're also going to hear from Wesley Wooten.  Mr. 

Wooten owns that Lewis Farms septic land application company 

we talked about earlier.  He is at that septic detainage 

treatment facility every week, sometimes daily, checking on 

the records, checking on his employees; and he'll tell you 

the farms have never been a problem for them or for him.  

Mr. Cauley is the athletic director for Pender 

County schools.  He'll explain everything that goes on at 

that high school, less than a mile from Humphreys hog farm, 

where there are Friday night football games and eight or nine 

different sports outside and ROTC drill field.  He'll explain 

that no parent, no student, no fan, no coach has ever 

complained to him about any problem being near the hog farms.  

Other schools come to Pender to play sports to compete in 

competitions, debate, things like that.  He never once 

Case 7:14-cv-00237-BR   Document 253-2   Filed 09/06/18   Page 94 of 124



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

~ ROUGH DRAFT ~
NOT A CERTIFIED TRANSCRIPT

95

fielded a complaint as the athletic director, or the 

principal of Pender High School before that, from any 

visitor.  

You're going to hear from Pam Dalton.  Pam Dalton 

has Ph.D. and Master's in public health.  She works at the 

Monell Chemical center in Philadelphia, Pennsylvania.  She 

contracts with NASA, the Department of Defense and the Bill 

and Melinda Gates foundation.  She's won a national service 

award from the National Institutes of Health.  She is one of 

the most renowned experts in the world on odor.  She visited 

Greenwood 1, she visited Paul Stanley 7 and she sent her lab 

manager to each and every one of the plaintiffs' properties.  

And you'll hear her impressions of the odor or lack of it at 

those places.  

Greenwood 2 was built in September of 1994.  Jimmy 

had bought his property previously, but put his house there 

in 1995.  A few months later Greenwood 1 was built and began 

operating.  In 1999 Edna Allison returned from Connecticut -- 

excuse me -- 1995 she returned from Connecticut, but she put 

her home on that property in 1999.  Willie Lloyd Messick came 

back from the Army and from New York City in the late '90s.  

Lucy Sidberry put her home on that property in 2000 and in 

2011 Ms. Messick put her new home on her property.  Also in 

2011 Mr. Jacobs returned from Burgaw.  Each one of the 

plaintiffs did something substantial in his or her life 
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moving back to Piney Woods Road or putting a new home on 

property they already had and each one of those actions, 

ladies and gentlemen, tells us everything we need to know 

about life there, with the hog farms up and running.  

In 2014, out of the blue, this complaint was filed.  

For the first time in all those decades, Murphy-Brown learned 

that these people had a problem.  Prior to that there was not 

a single complaint, not to the County Board of Health, the 

Commissioners, the regulators, at the state or the county, 

not to Murphy-Brown and not to the farms themselves.  

Something changed.  Something came on to Piney Woods Road and 

changed things for these people.  It wasn't the farms.  They 

were operated exactly the same way they were before.  If life 

had been intolerable, surely some of these people would have 

said something to somebody.  

They knew some of the people operating the farms.  

They lived right next door.  They could have called 

Murphy-Brown and yet there is nothing at all, ladies and 

gentlemen, for decades and decades, until Mr. Kaeske files 

this lawsuit in 2014.  

And I would ask you as you hear all this evidence, 

if everything that you're being told about life on Piney 

Woods Road is true, how in the world do you explain that gap.  

That's not an excuse, that's a question to which there is no 

answer.  If it was a problem, why didn't somebody say 
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something?  And the only answer I can think of it is because 

there was no problem.  It's a problem that only came about in 

the form of a lawsuit.  

These are the farms.  This is Greenwood 1.  You see 

two feed bins, pipes taking the feed into the house, a chute 

on which animals are loaded and unloaded from trucks.  This 

is Greenwood 2.  You can see the treatment lagoon and the PVC 

pipes running from the house into the lagoon.  They're white.  

That's not the lagoon that Mr. Kaeske showed you in some of 

those picture earlier that had green PVC pipes.  You're going 

to see lots of pictures of farms.  You're going to see water 

condensation billowing out of houses.  That's not Greenwood 1 

and 2.  You're going to see green PVC pipe going into lagoons 

that looks unappealing.  That wasn't Greenwood 1 and 2.  This 

is Greenwood 2.  

These are the animals at Greenwood 2.  Yes, there 

were dirty pictures of animals.  There is a partially slatted 

floor on which their waste falls when they defecate and 

urinate.  Pigs, ladies and gentlemen, get dirty.  But Mr. 

Kaeske only showed you the worst of the pictures that he 

could find.  And that proves that Murphy-Brown and the 

farmers in this case didn't do anything special to change the 

way the farms looked.  Didn't clean up the pigs or wash off 

the floor or dust offs the barns when they knew Mr. Kaeske 

and his team was coming.  
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The barns have curtains on the side that raise and 

lower to regulate the temperature and ten chimneys on the top 

for ventilation.  

That's the dead box.  Animals on farms die.  And 

when they do, they have to be removed from the farm and 

that's why Murphy-Brown sends a truck every day, to make sure 

that mortality management doesn't become a problem on the 

farm.  The alternative to having a truck drive in every day 

isn't a very pleasant one and that's why the dead box is 

located where it is, as far north on the property as it can 

be with woods on two sides and why it should also be kept 

up -- kept covered -- just as Murphy-Brown tells its farmers 

all the time.  

That's a flush tank on the end of that building.  

It's filled with water from the top of the lagoon and when it 

fills up, just like our toilet at home, it flushes through 

the lagoon to move the waste from the house through the PVC 

pipes into the lagoon.  

This is the lagoon at Greenwood 1.  It's not a 

terrible, sinister thing.  It's an anaerobic treatment 

system.  It renders the waste, it treats it.  It's the most 

natural process there is.  There are purple sulphur bacteria, 

anaerobic bacteria, that compost or break down the waste 

that's in there and render it inert.  It reduces it to a 

usable fertilizer.  
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This is the diesel pump that effluent, from the 

lagoon -- treated effluent -- is pumped out and applied to 

fields.  This, ladies and gentlemen, is the biggest piece of 

machinery on these farms.  When Mr. Kaeske refers to a 

factory, or to an industrial hog farm, I guess this is what 

he means.  

The effluent is sprayed on fields where Coastal 

Bermuda is grown -- this is Greenwood 2 -- either with a reel 

gun that you see on the left that's used all over North 

Carolina, all over the United States and everywhere that hogs 

are produced.  Or more recently, an AerWay tractor which 

Greenwood 1 and Greenwood 2 started using about eight or 

nine months ago.  The tractor applies waste, applies that 

fertilizer, at a low trajectory, not up in the air.  It 

applies it much quicker so the farmer spreading it takes less 

time.  And the neighbors should like it, too.  It pokes holes 

in the ground as it rolls and the effluent is put into those 

holes.  

This is the view from Greenwood 2 looking east over 

Lewis Farms and this, ladies and gentlemen, is what's left of 

Paul Stanley 7.  A farm that hasn't had animals on it since 

September 2015, but that the plaintiffs continue to sue and 

make claims over.  This is a small farm.  There were 1,800 

animals here.  600 in each of these houses called -- they 

were open houses called Missouri style or "MO" houses.  This 
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farm used solid set irrigation just like you would at home 

with a yard sprinkler.  Pipes that are installed in the 

ground and that pump the effluent from the lagoon through 

lawn sprinklers that pop up.  It's no different than what you 

would see on a golf course.  

This picture was taken during our inspection of the 

Paul Stanley lagoon in November of 2016.  Fourteen months 

after the animals were removed the lagoon had already 

reverted to a farm pond where ducks were swimming.  And yet 

the plaintiffs continue to pursue claims against Murphy Brown 

for that farm.  That's the one that was near the church.  The 

church that petitioned, I guess, Quarter M, another company, 

not to put the farm there.  

There were lots of people who didn't want farms to 

come to their neighborhoods, ladies and gentlemen.  Some of 

them did petition and perhaps that happened here.  I don't 

know whether we'll see that petition or not.  What I do know 

is after that farm was put in place, there were no more 

complaints, there were no petitions to remove it.  And in 

fact, the church expanded and built closer to the spray 

field.  Again that action speaks much more loudly than the 

words do.  Once the farm was built, the church members, I 

think, had perhaps a different opinion than they did before 

it was built.  

Your Honor, if I could do this slide, it might be 
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an appropriate after that time to take a break?  Two more 

minutes. 

THE COURT:  Very good.  Thank you. 

MR. NEALE:  These are the farmers who currently own 

these farms.  They are here in the courtroom today.  The man 

on the left is Dean Hilton.  That picture shows his daughter 

Molly and one of his two sons.  He owns Greenwood 1 and 

Greenwood 2.  He bought them from Paul Stanley who used to 

own the three of the farms.  Mr. Hilton, Mr. Stanley, would 

you stand up.  

They're proud men who are smart business men.  They 

employ dozens of people in their companies.  Nobody is going 

to look at Dean Hilton and think that he's a financial dummy 

or being taken advantage of.  He'll explain to you why these 

farms are great investments.  

Nobody is going to hear from Paul Stanley and think 

that he can be pushed around, or controlled or that anyone is 

going to tell him how to run his farm.  Mr. Stanley spent 20 

years in the Army and has been farming ever since.  Both of 

them use their farms as leverage to borrow money, to create 

new businesses, whether it's real estate or apartments or car 

washes or laundromats.  They are the life blood of the 

eastern North Carolina economy.  Men like that.  

And, ladies and gentlemen, their clothes don't 

smell.  They work in hog barns regularly.  In fact, that 
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galley is filled with people who are in hog barns every week 

and sometimes every day.  The notion that Dr. Rogers couldn't 

leave here and travel to New York without being embarrassed 

or he had to throw away his eyeglasses later is insulting to 

those people.  And it's wrong.  And it says more about Dr. 

Rogers than it does the smell in a hog house.  

Your Honor, this is probably as good a breaking 

point as any if you're ready for lunch. 

THE COURT:  Yes, sir.  Thank you very much.  

Members of the jury, we're going to take our lunch 

recess at this time.  We'll be out for an hour and a half as 

I told you.  During that period of time, you may go to some 

local restaurants over here and find a place to go.  

Mr. Marshal, be sure the jury is allowed to clear 

the hallway before the courtroom is emptied.  Members of the 

audience and those involved in the trial, I would ask your 

cooperation in remaining in the courtroom until the marshal 

has signified to you that you may leave.  

Everyone else remain seated as the jury leaves the 

courtroom.  You may leave your note pads right there.  

(Jury out at 12:31 p.m.) 

THE COURT:  Okay.  

(Recess at 12:32 p.m. to 2:01 p.m.) 

(Open Court)

(No jury present) 
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THE COURT:  Okay.  Mr. Kaeske.  

MR. KAESKE:  Thank you, your Honor.  Your Honor, I 

just have one problem -- well, I have more than one problem 

but I have one problem right now that I need Your Honor's 

help with.  

During his opening, Mr. Neale has said no less than 

five times that the plaintiffs sued M&D sow farm.  That's 

absolutely not true.  And there is no way for me to cure that 

problem.  I can't bring a witness to talk about who was sued, 

who wasn't sued, what the complaint looks like, what the 

complaint doesn't look like.  

I'd like your Honor to instruct the members of the 

jury that it's not true that we sued M&D sow farm.  They were 

not sued.  The only defendant in this lawsuit is Murphy-Brown 

doing business as Smithfield Hog Production Division and that 

is the only entity that has been sued.  

THE COURT:  Mr. Neale. 

MR. NEALE:  Your Honor, if I said the plaintiff 

sued M&D, I was incorrect.  I'll be happy to make that 

correction as soon as I stand up.  They didn't sue M&D they 

sued Murphy-Brown and made claims about M&D.  And I'll 

emphasis it in exactly that manner. 

THE COURT:  Does that make you happy?  

MR. KAESKE:  I'd rather your Honor did it. 

THE COURT:  Well, I'll see what Mr. Neale says and 
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then I'll make a decision.  

All right.  Bring the jury back.

(Jury in at 2:02 p.m.). 

THE COURT:  All right.  Everybody back.  Now, Mr. 

Neale, you may resume. 

MR. NEALE:  Thank you, your Honor. 

OPENING STATEMENT 

(Continuing by Mr. Neale)

Good afternoon, ladies and gentlemen.  Two things 

before I resume.  First of all, Mr. Kaeske called to my 

attention the fact that I may have misspoken.  If I did, I 

apologize.  The plaintiffs haven't sued M&D sow farm 

directly.  They sued Murphy-Brown and made claims about M&D 

sow farm.  If I misstated that, please forgive me.  That's 

not accurate.  

The other thing I said was wrong Ms. Davis pointed 

out to me.  I think I said that Melvin Whitehead sent his 

children to Pender High School.  That was Nelson Bland, not 

Mr. Whitehead.  So I was wrong on at least two counts.  It 

won't be the last time during the trial I make a mistake.  

May I continue, your Honor?  

THE COURT:  Certainly. 

MR. NEALE:  Thank you. 

The other thing I'm confident that the Court 

will -- we've talked about the neighborhood, we've talked 
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about the plaintiffs' homes, we've talked about the other 

witnesses in the neighborhood from whom you're going to hear.  

The other thing that the Court, I think, will instruct you on 

at the end of the case is you're to consider the suitability, 

the character of the community when you decide whether or not 

there is a nuisance.  Whether or not any interference was 

there was substantial and unreasonable.  And I think that's a 

common sense proposition, right?  The city smells different 

than the country.  The city might be noisier, the country 

might smell more like animals.  There is a mix and you're 

supposed to consider the environment in which you find these 

things when you're evaluating whether or not there is a 

nuisance.  That's exactly what I'll ask you to do in this 

segment of the opening statement.  

This is what the instruction at the end of the 

case, I think, will look like.  Consider the surroundings and 

conditions, the character of the location and the suitability 

of that location for what we're doing there.  

Pender County has always been famous as an 

agricultural county.  The Work Progress Administration of the 

1930s established Pender Lee Farms there, one of the nations 

largest farming communities.  Not much has changed since 

then.  Up and down Piney Woods Road, there were always people 

farm for subsistence -- and you still see the chicken coops 

today.  You'll hear, even among the plaintiffs, many of the 

Case 7:14-cv-00237-BR   Document 253-2   Filed 09/06/18   Page 105 of 124



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

~ ROUGH DRAFT ~
NOT A CERTIFIED TRANSCRIPT

106

families raised hogs on the ground when they were growing up.  

That was just the way of life in Pender County.  As long as 

there were people on Piney Woods Road there have been 

animals, including pigs.  

Here in Raleigh within a quarter mile of where 

we're sitting together there are 4,600 people who live.  This 

wouldn't be a great place to put a farm.  The people would 

interfere with that farm and that farm might interfere with 

those people; but Pender County is very different and I want 

to show you just in terms of the population how that's true.  

There are hog farms right outside the city.  This is the Lake 

Wheeler farm at NC State farm about 6 miles south the city.  

You can see the sky line from the farm.  That has about 200 

people per square mile or 5 percent of what's here in 

Raleigh.  Pender County has less than a third of that.  63 

people per square mile county wide.  And the areas these 

farms are in are the most sparsely populated areas of the 

county.  Within a square mile of Greenwood 2 there are 42 

people.  Fewer in the square mile around Paul Stanley.  And 

fewer still in the square mile around Greenwood 1.  None that 

have is a license -- those 26 people matter without a doubt 

and none of that is license to do things there you wouldn't 

do somewhere else but I can't think of a better place to put 

a farm than one there is so few people living nearby.  

As Mr. Kaeske said the name of the road is Piney Woods Road 
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and it's called that for a reason.  The Forest Service is 

there over watching acres and acres of timber.  Greenwood 1, 

Greenwood 2, Paul Stanley 7.  But the most dominant agree 

graphic area in the area is Lewis Farms.  If you drive by 

Lewis Farms today it has corner stalks six or 7 feet tall.  

They grow row crops there they always V but this ladies and 

gentlemen is that by on solids application field.  It's where 

the human waste is put and I want to spend a few minutes 

talking about that and why it matters here.  

Lewis Farms is permitted in several regards.  It's a portable 

sanitation and septage management firm where they can apply 

septic waste human waste that comes from septic tanks and 

Porta Potty and grease traps and it's also a septage 

detainage and treatment facility.  These are things we 

probably don't think about every day but there are trucks 

going all over eastern North Carolina six or seven counties 

wide and collecting human waste from septic tanks and 

port-a-potties and waste treatment plants and bringing it 

back to the Lewis Farms facility on Piney Woods Road.  This 

is that facility.  It's land that the Carr family I believe 

once owned and sold through doctor would feel who sold it to 

Mr. Louis who sold it to Mr. Wooten who runs the company 

today.  At that detainage and treatment facility, collection 

trucks transfer their loads right across the street from Mr. 

Carr and Mr. Jacobs and just a few yards down from the 
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entrance to Greenwood 2 and you can see from the tire tracks 

going in and out of that facility how much traffic it gets.  

The collection trucks come in and they transfer the loads to 

tankers whereas Mr. Kaeske described, some lime is put in to 

change the pH and hopefully kill some of the bacteria.  And 

then after 45 minutes or a couple hours according to Mr. Carr 

who worked for Lewis Farms for years and years, that waste is 

spread on the fields.  Now, there are 29 acres in upper 

northeast corner where that septic waste is land applied at a 

rate of up to 50,000 gallons an acre per year for a total of 

1.3 million gallons of septic waste there and then there are 

14 other fields to which bio solids are applied.  In between 

Greenwood 1 and Greenwood 2.  Mr. Kaeske showed you pictures 

of the reel guns, the large sprinklers that are used to land 

apply hog waste.  And if I wrote is down correctly he said 

imagine if they did that with human waste.  Well this is 

October 2010 picture shows, we do.  That's exactly what firms 

like Lewis Farms do.  That's exactly what happens on Piney 

Woods Road.  It's the same process.  They put out reel guns, 

attach them to the tankers and they spread the human waste 

which is a form of a fertilizer which gross the crops which 

are fed to the animals which sustains North Carolina -- the 

con plea.  That's an account fact of life, ladies and 

gentlemen.  And that's what happens at Lewis Farms and that's 

what is happened at Lewis Farms for years.  It is an enormous 
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expanse of land that lies between the two Greenwood farms.  

This is from west to east and this is from east to west.  

Hundreds and hundreds of acres.  That's what is happened on 

Lewis Farms, ladies and gentlemen, for decades and decades.  

Since 1979 long before these farms were there, waste was 

being applied to these fields.  Human waste not hog waste.  

You can see that the farms were actually carved out of land 

belonging to Lewis Farms.  In other words, the hog waste 

today from Greenwood 1 and Greenwood 2 is applied to land at 

which human waste was applied before.  If we can't put hog 

farms there, in the least populated part of Pender County 

where human waste has been spread for decades and decades, 

where can we put them?  

Now, I told you that for an hour and 10 minutes you heard 

about things other than this neighborhood and other than this 

farm.  And I want to spend not a lot of time but just a 

little bit addressing that.  Mr. Kaeske talked about 

political rhetoric or talk.  He talked about the governors 

call in 1999 for a moratorium or conversion of hog lagoons to 

something else.  That was Governor Hunt.  He was a two term 

governor in the late '90s.  He did issue this press release 

on April 22, 1999, calling for a conversion of hog lagoons.  

And you'll hear a lot about it but it's press release, ladies 

and gentlemen.  It's talk and it's political talk.  And talk 

is cheap and political talk is even cheaper.  The reality of 
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governor Hunt's administration is that his Department of 

Environmental Quality issued the first general permit in the 

state.  It was a permit that prescribed exactly how swine 

farms, hog farms were to manage their waste with lagoons and 

spray fields.  The conditions that were appropriate, the 

limitations on land application, how to do it.  That's the 

reality of Governor's hunts administration.  That's the work 

of government, not of press release.  That's reality versus 

rhetoric.  

That was April 30th it went until April 30th, 2003.  

And then it expired.  And if the state of North Carolina 

deemed lagoons and spray fields to be a public nuisance or a 

private nuisance or the wrong answer, the state would have 

not renewed that permit.  But what happened, ladies and 

gentlemen, was that governor Mike easily succeeded Governor 

Hunt.  He served for two terms.  He was a democrat.  He was 

the attorney general who signed that attorneys general 

agreement that Mr. Kaeske referred to in his opening 

statement.  Governor easily issued two general permits 

continuing the use of lags and spray fields in North 

Carolina.  He was succeeded by governor Beverly Purdue.  She 

issued her administration issued a general permit continuing 

the use of lagoons and spray fields in North Carolina.  She 

was succeeded by a Republican Pat McCrory.  His 

administration issued a general permit continuing the use of 
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lagoons and spray fields in North Carolina.  And governor 

Cooper our governor today continues to operate under that 

same general permit.  Every five years the state has this 

debate.  They decide through the public comment and the rule 

making process whether this is the right system to continue.  

They can revoke that permit, they can renew that permit or 

they can amend that permit.  And everybody in North Carolina, 

whether you're a social justice warrior, an environmental 

activist or you're the president of a hog producing company 

gets a say.  You and I and anybody in this courtroom can come 

in and make a comment about whether that general permit is 

appropriate.  And each and every time the state has 

considered it, the state has renewed that general permit and 

each farm in North Carolina is required then to submit its 

own certified animal waste management plan that proves to the 

Department of Environmental Quality that its operations are 

conducted pursuant to that permit.  That happened for these 

farms under governor Mike Easley, it happened for these farms 

under Governor Beverly Purdue, it happened for these farms 

under Governor McCrory, and it continues today.  Whether or 

not to maintain lagoons and spray fields is not the question 

that Judge Britt is going to ask you at the end of this case.  

That's not why we're here, ladies and gentlemen.  That's an 

issue for the state regulators and elected officials and 

stake holders to decide.  
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It will come up again September 30th, 2019.  And anybody at 

all who wants to participate in that discussion should.  

Good, bad, or indifferent.  

Here is why that system, I think, has been renewed time and 

time again and why the permit keeps getting amended but 

reinstated.  It's because the system makes sense.  It is a 

natural and sustainable waste management system.  We talk 

reverently about the good old days when farms were small and 

hogs were on the ground.  When hogs are on the ground they 

defecate and they urinate wherever they want.  They don't 

just magically trample that into the ground and let it 

evaporate, that waste goes somewhere.  And when there is 

precipitation or flood waters that waste goes right into the 

water way.  That's not the right answer.  A lagoon and spray 

field does something different.  It collects it in once 

place, holds it and protects it from precipitation and flood 

waters, it treats it in the lagoon with anaerobic bacteria, 

the lagoons as you can see are almost pink when they're 

active.  There is purple sulphur bacteria in there that are 

attacking the solids.  It's mother nature's waste treatment 

system.  When a lagoon is not active, it turns blue again.  

This is a good sign of a healthy functioning active vibrant 

waste management system.  It's doing exactly what it's 

supposed to be doing.  It's breaking those solids down ask 

turning them into an inert solid mass that eventually is 
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removed.  And it's treating the rest evident liquid to reduce 

the pH and reduce the nitrogen, the same way we treat things 

in a wastewater treatment plant but naturally.  That 

fertilizer, that treated effluent, is then spread on the row 

crops or hey fields with the AerWay or with a reel gun like 

you saw on the Lewis Farms pictures and the Greenwood 

pictures and hey is grown which is fed to the animals which 

repeats the cycle.  It's difficult to imagine a more 

efficient sustainable loop than that.  

The lagoons are built to specific specifications 

that are approved by the Government to make sure they have 

adequate treatment volumes.  They have prescribed start pump 

and stop pump limits so that farmers know when to -- they 

have to apply effluent to leave room for storm water in case 

of a big rain event and when to stop applying it so they 

don't expose all the solids at the bottom.  So they keep a 

treatment layer in there.  

Within 90 days of applying effluent to a field, 

they have to take a sample from the lagoon and submit it to 

the state to make sure that the effluent is within 

appropriate ranges, to make sure the pH level is okay and the 

nitrogen level has been reduced.  They have to apply it 

through equipment that's calibrated and that specifies 

exactly how much fertilizer or effluent or waste should be 

applied to the fields that accords with the crop growing 
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that's not more than the crops are able to absorb and use as 

nutrients.  And they get inspected.  They get inspected by 

the state in Pender County they get inspected under a pilot 

program by the Department of Agriculture soil and water 

conservation district.  When there is an issue as Mr. Kaeske 

pointed out like when that Coastal Bermuda field was not 

taking, when it wasn't growing enough, soil and water can 

bring in other expert agencies like they did here with the 

department of water resources, division of water resources.  

It's not a paperwork drill, and it's not simply a compliance 

1 day a year compliance inspection, it's an active, ongoing 

oversight program that the state is proud of.  The state will 

proudly say that nobody regulates farming more than North 

Carolina.  They take their job seriously and they make 

corrections when they need to.  

And Murphy-Brown makes corrections when they need to.  

Murphy-Brown audits these farms.  Murphy-Brown makes sure 

that the farmers are doing what they're supposed to be doing.  

Mr. Kaeske showed you a lot of bad audits, a lot of 

inspection forms where things weren't appropriate, where 

there were problems.  That was Murphy-Brown going out and 

looking at the farms and making note of those problems and 

insisting on corrections.  A company that doesn't care about 

performance doesn't do that.  Murphy-Brown does that to make 

sure that it's SOPs and its standards are being enforced.  
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And it visits these farms like all others regularly and it 

documents problems when they're there.  It doesn't hide from 

them, it doesn't bury them.  It puts them in black and white 

and it insists on corrections and if a farmer doesn't correct 

them, the farmer is put on probation for noncompliance and 

here's an example on top that I want to call to your 

attention.  September 14, 2016.  There was a consultant at 

Greenwood 1 a contractor for the farm.  She was responsible 

for submitting the official irrigation records to the state, 

to document how much effluent was being applied to the fields 

to make sure it didn't exceed the prescribed amounts.  We 

produced all those documents in this litigation.  Those 

documents are created from what's called IRR 1 or field notes 

that the farm manager would fill out by hand saying I sprayed 

farm 2 for 2 hours at this rate.  We also produced those 

documents.  When the consultant who doesn't work for 

Murphy-Brown who is not employed by the farms but who was a 

contractor found out that both sets of records had been 

submitted, she went back to the farm and asked the farm 

manager apparently, to recreate the field notes so they would 

match hers.  That's wrong.  If that's what happened.  It's 

completely unacceptable.  And when Murphy-Brown found out 

about it, they put the farm on probation and they made the 

farm investigate and Mr. Dean Hilton did exactly the right 

thing.  He fired the consultant, he informed soil and water 
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of the problem.  He had his lawyer come into this courtroom 

and tell Judge Britt and Mr. Kaeske and Murphy-Brown's 

attorneys about the problem so that everybody knew.  And when 

no adequate explanation appeared months later he even went so 

far as to fire the farm manager.  Murphy-Brown is not going 

to tolerate problems like that.  It's unacceptable.  It will 

fix issues it's aware of.  And this is a good example of a 

time that it did. 

Murphy-Brown also tracks all the complaints it gets from 

people and there are some.  There are truck complaints, there 

are odor complaints and at the highest levels of the company, 

when it gets a call or an e-mail or complaint submitted 

through its website it logs it on a spreadsheet called the 

external communications log.  And it follows up on those 

complaints.  This is an example of a Murphy-Brown receiving a 

complaint from a resident near a farm that involved odor.  It 

was a lagoon that hadn't been used in a long time as I recall 

and there was an on problem with a bio elevator which is an 

animal composter they use instead of a dead box.  Instead of 

removing animals to render they'll compost mortality there.  

In this case Murphy-Brown went to the person who complained, 

went to the farm, came up with a plan, addressed it, went 

back to the person to make sure that they were okay with it 

and did all of these things including planning a tree buffer 

between that neighbor and that farm. 
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Here's another example.  I've redacted the names so that the 

people making these complaints aren't having their names 

broadcast all over Raleigh.  But this is a woman who had 

people over and smelled odor.  That's not okay.  We want to 

know about that when it happens.  And we'll act on that when 

it happens.  The same day Murphy-Brown got this complaint 

they returned the call and followed up with the neighbor.  

They added a tree buffer in front of her home to help address 

it.  

Murphy-Brown does what it can including the one 

time it heard about a problem here.  You heard about Mr. 

Benefit Artis.  His claim is not before the court but he 

lives on Piney Woods Road right at the foot of Greenwood 1.  

That's his home.  Mr. Artis had a problem when the owner of 

that farm Gary Pridgen, not Dean Hilton, not Paul Stanley, 

but the owner before the two of them was spraying.  And it 

was drifting on to Mr. Artis' property.  And understandably 

he wasn't happy about that.  And he called Murphy-Brown and 

Murphy-Brown came out and addressed it.  He took the 

complaint seriously and Mr. Artis will tell you that after 

Gary Pridgen sold that farm and new owners took over things 

got a lot better.  

You heard a lot about Murphy Farms in the beginning and 

Murphy family and Carroll's.  I want to emphasize one point 

in opening so as you hear this evidence you can put it into 
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the proper categories, ladies and gentlemen.  North Carolina 

had a lot of tobacco farmers for a long time.  And when that 

industry went away in the '80s and the '90s, pioneers came in 

and filled the void.  Hog farmers who weren't part of a large 

company and who weren't regulated by the state.  And at the 

same time North Carolina suffered some terrible hurricanes.  

During that time period with a lack of regulation and with a 

lack of corporate oversight, there were some farms that were 

put in flood plains where they shouldn't have been put and 

there were some farms that were run better than others.  And 

the hurricanes exposed those problems.  It was during that 

time period when Governor Hunt on April 22, 1999, called for 

the conversion of hog lagoons.  A month after that Smithfield 

who up to this point had been a very distant minor player, a 

distant third in a relatively minor player in North Carolina 

hog production bought Carroll's.  A few months after that, 

they bought out the remaining share in Brown's of Carolina, 

the one company they did participate in previously.  A few 

months after that they finally bought Murphy Family Farms.  

Smithfield now had much of the North Carolina hog production 

under its corporate umbrella but that wasn't until the year 

2000, ladies and gentlemen.  As soon as they did that they 

negotiated -- not settled, weren't sued, weren't compelled, 

weren't forced but voluntarily entered into negotiations with 

the attorney general and signed the Attorney General's 
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Agreement that.  Was July 25, 2000.  They signed that 

agreement to make sure that North Carolina and its hog 

production had the best available waste management technology 

there was.  I'll talk more about that in a minute.  

Murphy-Brown, the defendant in this case, the company that 

the plaintiffs are suing, the only company the plaintiffs are 

suing, didn't even exist until 2001.  Murphy-Brown took the 

best practices of those different companies, kept the best 

people from those different companies, entered into a 

partnership with the state regulators to make sure things 

were done the right way and proved to be part of the solution 

not the problem after that.  But for an hour and 10 minutes 

this morning, you heard about things that happened before 

Murphy-Brown even existed.  Petitions from the 1990s and 

health board ordinances and newspaper articles from the '80s 

and '90s.  The story this morning started in 1972.  

Murphy-Brown didn't come into existence ladies and gentlemen 

until 2001.  And as you sit through this trial I would ask 

you to keep in mind the relative silence since then.  How 

we're moving forward and continually improving and everything 

Smithfield is doing to be part of that solution.  Since 

buying those companies.  Around the turn of the century.  

You also heard about Smithfield in Missouri.  You were told I 

think this morning that a Smithfield owned company was sued 

by the attorney general of the state of Missouri.  That's not 
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right.  A company called Premium Standard Farms that was not 

part of Smithfield that had enormous economic and operational 

troubles was sued in Missouri by the attorney general.  And 

they resolved that lawsuit in July of 1999.  That company was 

called Premium Standard Farms.  That was not Smithfield.  

Smithfield bought Premium Standard Farms eight years later in 

2007.  In Missouri, just as in North Carolina Smithfield was 

part of the solution.  That consent decree that Premium 

Standard Farms does require some farms in Missouri to do some 

things.  But I want to make this point perfectly clear.  If 

Greenwood 1 and Greenwood 2 were in Missouri and were subject 

to that consent decree, they wouldn't be operated any 

differently than they are today.  There wouldn't be a cover 

on the lagoon, Missouri doesn't require that.  There wouldn't 

be super soils technology.  It would be a lagoon and spray 

field just like the general permit in North Carolina and just 

like the consent decree in Missouri.  

In a new minutes on the Attorney General's Agreement.  

July 25, 2000, Smithfield and the attorney general negotiate 

this agreement.  Smithfield signs it and pays $15 million to 

the state to fund research.  The state was concerned about 

the viability of lagoons and spray fields and the state 

wanted to know if there was a better option available and 

Smithfield wanted to know if there was a better option 

available.  Smithfield paid for that research, a blue ribbon 
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panel was appointed headed by a man named Mike Williams at 

North Carolina State University who brought to bear the best 

academics, the best agriculturalists, the best economists in 

the nation.  All to help solve this issue.  Every year after 

that Smithfield paid $2 million to the state that funded 

additional research and to improve environmental projects.  

That blue ribbon panel evaluated all kinds of technology.  

They rang the dinner bell and they invited inventors and 

agriculturists and farmers everywhere to submit any idea they 

could regarding waste management and more than 100 proposals 

were submitted.  And that panel evaluated every one.  It 

evaluated it for five performance criteria.  And to make sure 

that it was technically and operationally and economically 

feasible.  

And not a single solution emerged.  This is super soils.  

This is Mr. Kaeske solution.  This is what Mr. Kaeske said 

eliminates lagoons.  It's true that there is not a lagoon 

with super soils.  Instead there is an open air habitual 

offender members of the jury any sayings tank that's 15 feet 

tall that holds several hundred thousand gallons of agitated 

manure.  It's really no different at that phase.  The waste 

is then separated from liquids and solids and the solids are 

stored in open air containers until a truck has to come get 

them at the farm and take them somewhere else.  Super solids 

doesn't eliminate the problem of solid waste it just moves it 
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to a different place.  It moved it in this case to a 

composting facility 30 miles away from the farm.  So imagine 

that at Greenwood 1.  A truck would come in past Mr. Jacobs 

home, pick up the solids, it would come back past his home.  

Left or right down Piney Woods Road past the Messicks past 

Ms. Sidberry past Ms. Allison.  Drive for 30 miles past 

countless other homes and deposit the solids at an open air 

compost facility that could handle the waste from three 

farms.  This compost facility doesn't exist anymore.  It's 

gone out of business.  But to service the 2,000 or so lagoons 

in North Carolina we would need to put 700 of these compost 

facilities somewhere.  That's not a solution to the problem, 

ladies and gentlemen.  

It cost on this farm with 13 thousand hogs $1.5 million to 

install.  And $358,000 annually for ten years to run.  That's 

more than double what these farms produce in gross revenues.  

Smithfield didn't decide that that was too expensive that 

wasn't our decision under the Attorney General's Agreement.  

That decision was made by this panel of expert economists.  

There were ten people on the panel four from the industry and 

these six.  There was a majority report and there was a 

minority report.  Both reports found that technology not to 

be economically feasible.  That doesn't mean it's too 

expensive, it these six economist from academia, from the 

U.S. Environmental Protection Agent see and from the 
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environmental defense fund found that it would put too many 

farms out of business in North Carolina.  They said 

installing this technology will reduce the industry by more 

than 12 percent.  That's why this technology is not in North 

Carolina not because thought it was too expensive.  It wasn't 

our decision.  We could decide to spend money, ladies and 

gentlemen.  What we can't do is protect the industry from the 

laws of economics.  You'll hear a lot more about those other 

issues but I want to in closing remind you of what this case 

is about.  It's about these five properties and the six 

people who live there, their experience on Piney Woods Road.  

At the end of the case the judge is going to ask you to 

answer one question.  Start with one question S and that is 

this:  And I'm confident, ladies and gentlemen, if you 

consider all of the evidence in the case, if you consider 

everything that has done since acquiring those companies in 

2000 and all the alternative technology it's tried under the 

attorneys general agreement and since then, when you consider 

those properties and the bio gas projects it has and the 

renewable energy projects it has, you'll answer it no.  There 

is no substantial and unreasonable interference with the 

property.  

I thank you for your attention.  It's going to be a long 

several weeks but I know you'll work hard on the issue and I 

know you'll give both sides the attention and the respect 
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their evidence deserves and I appreciate your service as 

jurors.  Thank you.  We look forward to putting on our case? 

THE COURT:  If you will remove your props at the 

appropriate time.  

MR. NEALE:  Yes, sir. 

THE COURT:  Take your time.  That will help us get 

things going on.  

That edge of the courtroom is a hazard in itself.  

Uneven floors. 

MR. NEALE:  Thank you.  

THE COURT:  Thank you, sir.  

Plaintiffs may call your first witness.

MR. KAESKE:  Thank you, your Honor.  

Your Honor, members of the jury, we call to the 

stand by way of videotape testimony Dr. Steven Wing; and, 

your Honor, plaintiffs would tender Dr. Wing as an expert in 

the areas of environmental epidemiology and public health, 

specifically, the effects of industrial hog operations on 

surrounding communities.  

THE COURT:  The Court finds that the witness is, by 

virtue of education, skill, training and experience in the 

field of environmental engineering, public health with a 

specialty of -- how did you put it?  

MR. KAESKE:  The effects of industrial hog 

operations on surrounding communities, your Honor. 

Case 7:14-cv-00237-BR   Document 253-2   Filed 09/06/18   Page 124 of 124



     1

UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NORTH CAROLINA 

SOUTHERN DIVISION 
________________________________ 
                                ) 
BEN ARTIS, et al.               ) 
              Plaintiffs,       ) 
                                )  7:14-CV-00237-BR 
            vs.                 )   
                                )   
MURPHY-BROWN, LLC,              )               
              Defendant.        ) 
________________________________) 

 
 

AUGUST 2, 2018  
JURY TRIAL - DAY 17  

BEFORE THE HONORABLE W. EARL BRITT 
SENIOR UNITED STATES DISTRICT COURT JUDGE 

 

APPEARANCES: 
 
On Behalf of the Plaintiffs:       
 
MICHAEL KAESKE, Jr., Esq. 
KAESKE LAW FIRM  
1301 West 25th Street, Suite 406  
Austin, Texas  78705  
 
MONA LISA WALLACE, Esq. 
WALLACE & GRAHAM, P.A. 
525 North Main Street 
Salisbury, North Carolina  28144 
 
 

On Behalf of the Defendant:  
         
JAMES F. NEALE, Esq.  
McGUIRE WOODS, LLP 
Court Square Building  
310 4th Street N.E., Suite 300 
P.O. Box 1288 
Charlottesville, Virginia  22902 
 

 

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 1 of 157



     2

APPEARANCES (Cont'd): 

 

On Behalf of the Defendant: 

 

MITCHELL K. MORRIS, Esq. 
McGUIRE WOODS, LLP 
800 East Canal Street 
Richmond, Virginia  23219 
 

 
VALYCE DAVIS, Esq. 
McGUIRE WOODS, LLP  
434 Fayetteville Street, Suite 2600  
Raleigh, North Carolina  27601    

 

 

 

 

 

 

 

 

 

 

 

AMY M. CONDON, CRR, RPR, CSR 
Official Court Reporter 

United States District Court 
Raleigh, North Carolina   

Stenotype with computer-aided transcription 

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 2 of 157



     3

(Thursday, August 2nd, 2018, commencing at 8:30 a.m.) 

THE COURT:  Good morning, everyone.  

Mr. Kaeske, you had something you wanted to talk

about?

MR. KAESKE:  Yes, sir.  May we approach, please?

THE COURT:  Yes, you may. 

MR. KAESKE:  Thank you.

     (Bench conference on the record.) 

MR. KAESKE:  Your Honor, you asked me yesterday for a

preview of what I was going to say about compensatory damages.

I wasn't prepared to do that at that time, but I am prepared to

do it at this time.  If Your Honor would listen, I'll tell you

what I intend to say or we'll just proceed.

THE COURT:  Well, I had thought about it overnight,

and I discussed it with my staff this morning that I was going

to tell you that you were to confine your argument -- that

you're to arrange your argument so that the punitive damages

part will be last.

MR. KAESKE:  I have.

THE COURT:  Second, that during -- that until then,

you will not discuss salaries, net worth, or financial

condition of the defendant.

MR. KAESKE:  I will not.

THE COURT:  Okay.

MR. KAESKE:  To be clear, the way my argument is
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structured is I do both of the liability questions first and

then I do the one damages question, and I will make sure that

everyone understands that it is separate.  And then I will do

the other damages question, and I'll make sure that everybody

knows that that is separate.  And I will not discuss any of the

financial numbers until we get to the last question.

THE COURT:  Which is the punitive damages.

MR. KAESKE:  Punitive damages amount, yes, sir.  And

so -- because you said you won't discuss punitive damages until

last.  I won't discuss punitive damages, but I will discuss

punitive liability earlier, and then -- 

THE COURT:  Maybe you better explain that to me.

MR. KAESKE:  Conscious indifference.

THE COURT:  Oh, you mean the liability -- the answer

to the next-to-the-last question.

MR. KAESKE:  Yes, sir, Question Number 3.  

So the order of my argument is Question Number 1,

Question Number 3, Question Number 2, Question Number 4.  

And I will be clear.  I will be clear about what's

happening in each section.

The only number that I intend to discuss in the

compensatory part is the amount that the scientists have

determined is the prevention of the harm, which is the amount

for covers, the amount for the Super Soils or whatever, which

is the prevention of the harm.
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MR. NEALE:  Absolutely not, Your Honor.  Cost savings

are not an element of compensatory damages.  Cost savings are

not an element of compensatory damages.  

If I save a million dollars and harm somebody to the

tune of a nickel, I owe that person a nickel.  If I save a

nickel and I cause a million dollars' worth of harm, I owe a

million dollars.  Compensatory damages are derived from the

harm suffered by the plaintiff and nothing else.

THE COURT:  What about deterrence?  Why isn't the

measure of deterrence -- why can't it include, for example, the

cost of putting a cover on a lagoon?

MR. NEALE:  Because, Your Honor, that's not related

to the harm that the plaintiff suffers, and compensatory

damages are limited to those harms.

Full compensation for injuries is deterrence, but not

one penny more.  That's the case we've been discussing for

weeks.  Deterrence and cost savings are not an element of

damages for the plaintiff.  And here is why, Your Honor --

THE COURT:  Deterrence is not?

MR. NEALE:  Well, cost savings.  Deterrence to the

extent it reflects cost savings is not.  It absolutely is not,

and here is why:  It overcompensates a plaintiff to the extent

the cost savings are greater than his or her injury.  

And, Your Honor, if the cost savings is paid once,

full deterrence is achieved, successive plaintiffs can't
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come -- we have six plaintiffs here.  We have more plaintiffs

coming.  We have more potential plaintiffs in the neighborhood.

The cost savings that Murphy-Brown may realize have nothing to

do with the harm that any one of those individuals may have

suffered.

MR. KAESKE:  Your Honor, may I speak?

THE COURT:  Sure.

MR. KAESKE:  I will not say anything about cost

savings.  This is not about cost savings.  I'm not going to

say, "Murphy-Brown saved these costs."  I will not say that.

That is not the issue.

The issue is what is the full measure of damages of

the -- the issue is what is the full measure of damages of the

harm.  And the jurors are allowed -- your instructions say that

the jurors are to rely on the evidence and use logic and common

sense, and it is logical and commonsensical that, if the harm

can be prevented for an amount of money, that that is the value

of the harm.  It is simply common sense and logic.  

And I will not say anything about the defendant in

that discussion.  I won't say anything about them saving money.

I won't say anything about their profit.  I won't say anything

about what they didn't spend.  This is separate and apart from

that.  This is what the science tells us it would -- the value

of the prevention.

MR. NEALE:  That's the problem.
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MR. KAESKE:  There is no problem.

MR. NEALE:  That's the problem, Your Honor.  It's

exactly cost savings that Mr. Kaeske seeks to introduce, and

that is not the case.  Compensatory damages are limited to the

harm that the plaintiff suffers.  And when full compensation

for that harm is achieved, deterrence is.  But a plaintiff

can't be compensated more than the harm he or she suffers.

That's overcompensation.  That's error to allow damages the

plaintiffs suffer...  

THE COURT:  Maybe I should ask you.  How do you

contend he can properly argue deterrence?

MR. NEALE:  He can say, Your Honor, exactly what was

said in the -- I'll mispronounce the name of the case that

we've been discussing for weeks -- but he can say, just as the

attorney did in that one, "This is Joyce Messick.  This is the

harm she has suffered.  If you award less than that harm,

you're failing to deter Murphy-Brown from this conduct."  

What he can't say is that compensatory damages should

be anything other than the harm that Joyce Messick has

suffered.

THE COURT:  Yeah.  But in that case -- 

MR. KAESKE:  Your Honor, I think I need to be clear.

This argument that I'm making is not about deterrence.  It's

not.  This argument is how do we value the harm.  That's the

only question.  How do we value the harm.  
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I can say the harm is any amount that I want.  I'm

allowed under North Carolina -- I can say the harm is

$50 million.  I can talk about when an Air Force pilot is going

down in a fighter jet, they say "Eject" and get rid of a

50-million-dollar jet, and lives are worth $50 million.  I can

talk about the compensation of professional athletes.  

I can say any number I want as long as the jurors --

as long as the jurors make a decision about the value of the

harm.  We're talking about value of the harm; I'm not talking

about cost and deterrence.  This has gotten sidelined on the

discussion of deterrence.  I'm not going to say deterrence in

compensatory.  I'm going to talk about how to value the harm.  

And when we talk about how do you value the harm, an

ounce of prevention is worth a pound of cure.  We know the

value of the harm by what it would cost to prevent the harm.

That's all it is.  It's not about deterring somebody.  This

doesn't even have anything to do with Murphy-Brown and the

decisions they make.  

This is about compensating these folks, and the

jurors can use any number they want that's in evidence.  In

evidence -- even if this was a bifurcated trial, that number

would be in evidence.  

And I would further say that this is -- under North

Carolina nuisance law, the reasonableness -- and this comes

from the restatement -- the reasonableness of the defendant's
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conduct -- the reasonableness of the defendant's conduct and

the reasonableness of the nuisance is in part based on what it

would cost to prevent the nuisance.  That's part of the

analysis.  That's part of the liability analysis.  And that

number is in evidence properly and the jurors can properly

relate that to the value of the harm -- not to deterrence, but

to the value of the harm.

THE COURT:  Okay.  

You get the last shot.

MR. NEALE:  Thank you.  

Mr. Kaeske says that an ounce of prevention is worth

a pound of cure.  The appeal of the argument, Your Honor, is

that it provides a pound of cure for an ounce of injury.

That's why it's improper.  It would result in overcompensating

the plaintiffs and in a measure of damages that does not

reflect the harm that they have suffered.  It's that simple.

Mr. Kaeske is free to name any number he likes, but

he cannot relate the compensatory damages that a plaintiff

suffers to a number not related to their injuries.  It's that

simple.

THE COURT:  Okay.  I'll permit you to make an

argument, but with the limitations that I said.  You will not

go into wages, you will not go into net worth, you will not go

into value of the company --

MR. KAESKE:  I will not.
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THE COURT:  -- you will not go into earnings --

MR. KAESKE:  I will not.

THE COURT:  -- any of that before you make your

punitives argument, and your punitives argument must come last.

MR. KAESKE:  It will.

THE COURT:  And, also, you must do all of that before

you sit down because your rebuttal --

MR. KAESKE:  Yes.  I'll fully open.

THE COURT:  You cannot wait to argue the damages part

of it.  He's entitled to respond.

MR. KAESKE:  Yes, sir.  

MR. NEALE:  Your Honor, I'll make the objection for

the record for a mistrial, but this is a license to award

compensatory damages beyond the harm that the individual

plaintiffs have suffered.

THE COURT:  Well, we'll just have to see.  I have to

call them like I see them.

     (Bench conference concluded.) 

THE COURT:  All right.  Bring the jury in.  

This is a critical stage of our trial, and I would

ask the cooperation of all the spectators -- I see we have

quite a few.  And particularly with regard to you having to

leave the courtroom if you need to visit the restroom or

something like that, feel free to do so, just leave quietly.

And the marshal will not let you back in until the next recess.
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I do that to try to keep -- cut down on the amount of -- number

of times that door is opened.  I've learned over the years

that, every time it is opened, that the eyes of the jurors

shift there; so if you'll help me in that respect, I'll

appreciate it.

     (The jury entered the courtroom at 9:46 a.m.)  

THE COURT:  Good morning, members of the jury.

ALL JURORS:  Good morning.

THE COURT:  I hope all of you are feeling well and

enjoyed your day off.

ALL JURORS:  Yes.

THE COURT:  I can tell that.  

Okay.  We're ready for the concluding phase of this

trial.  The next thing you're going to hear is the final

argument or summation of the lawyers.  Our rules require that

counsel for plaintiff come before you first and make his final

argument; after which, the defendant will come before you and

make his final argument.  Then plaintiff is allowed a brief

period to come before you for rebuttal; that is, to counter any

argument that may be made by the defendant.  And the reason for

that is, as you recall, the plaintiff has the burden of proof

throughout these proceedings.

You recall me telling you that what the lawyers have

to say is not evidence.  That remains true.  You've heard all

the evidence you're going to hear.  That doesn't mean, however,
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that you shouldn't listen very carefully to everything they say

because, in stating their contentions as to what the evidence

does or does not show, that will help you in arriving at your

decisions in those respects.  

So listen carefully as, first, Mr. Kaeske will come

before you on behalf of the plaintiffs.

MR. KAESKE:  Thank you, Your Honor.

Good morning.

ALL JURORS:  Good morning.

CLOSING ARGUMENTS 

MR. KAESKE:  And thank you.  I want to thank each and

every one of you individually.  You've been here for four

weeks.  You didn't have a choice about that, but you did have a

choice about whether to be attentive, and you have all been so

attentive.  You've paid attention to everything that's

happened.  I've seen you taking notes.  I've watched you pay

attention, and I want to thank you for that.  

It's because you are all so willing to be here and to

participate in this process that these folks from Piney Woods

Road get to have a voice in this forum where they can be on

equal footing with the world's largest hog producer.  And so I

want to thank you.  

And if you don't mind, I also want to thank Sophie,

because 120 days ago, Sophie had never been in a courtroom.

Sophie is not a lawyer.  And you've all seen it.  If
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something's gone wrong, it's been my fault; but if something

has gone right, it's been Sophie.  

And so, Sophie, thank you.  

And thank Mona Lisa for allowing me to be the voice

on behalf of our clients.  Okay.  Thank you.

Here is what's going to happen.  What's going to

happen is I'm going to speak first -- I forgot to start my

timer.  I have a limited amount of time, and so I'm going to do

my best to get through what we need to cover.  

Here is one of my fears.  One of my fears is that

we've been here together for four weeks, and it's been some

time since some of the evidence has happened.  

Dr. Wing was four weeks ago yesterday.  Shane Rogers

was four weeks ago.  And so I'm sure that many of you remember

a lot of what happened, but it's my job to bring to you the

evidence that I feel is most important, that will help you

support your decisions in the case, and so I want to go through

some of that evidence with you and remind you of it so that

it's fresh in your minds when you go deliberate.

There are four questions that you will be asked to

answer by Judge Britt at the end of the case, and he will give

you instructions.  We have the instructions, and I'm going to

discuss them with you as we go through.  

The instructions are like this.  Judge Britt will

read them to you after we're done -- after all of us are done
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doing our talking.  But we have them -- so this is like having

the answers to the exam before we have the exam; so I want to

go through it with you so you can know what it is.

But these are not my words.  These aren't

Smithfield's words.  Those words are the law of the State of

North Carolina.  They're not a permit.  They're not

regulations.  They are the law of nuisance.  They are what

apply to this case, and they are what you will use to answer

the questions.  And using anything other than those

instructions and the words that are in those instructions would

be improper.  That's what we're going to focus on.

So I want to start at the beginning.  The beginning

is that we have the burden of proof.  You all know that.

You've heard that.  The burden of proof in the case is defined

by Judge Britt in his instructions, and the words that they use

to describe the burden of proof that we must bear, that

plaintiffs must bear, is simply what they call a preponderance

of the evidence.  It's not beyond a reasonable doubt; it's

preponderance of the evidence.  

And preponderance of the evidence in the instructions

is more definitely defined by "more likely so than not so" --

not beyond a reasonable doubt, not convinced, not "I'm

absolutely sure of it," but just more likely so than not so.  

And why is that important?  Because when we go --

when you go back in the jury room, somebody might say, "Well,
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I'm not convinced," or, "I'm not sure about that," or, "I have

my doubts."  And it's okay to have doubts because this is the

way the law works in these cases, is that it's just got to be

more likely so than not so.  

And they talk about tipping the scales.  51 percent

of the credible evidence.  So you can have 49 percent doubt.

You can be unsure and still have a decision -- still must find

a decision in favor of the plaintiffs.

So the first question that you will be asked by Judge

Britt is what I told you in opening statement:  Did Smithfield

substantially and unreasonably interfere with the plaintiffs'

use and enjoyment of his or her own property?

And this is just, again, more likely so than not so.  

All right.  Judge Britt's instructions on the first

question of substantial and unreasonable interference describe

there are three ways -- three ways -- that Smithfield can be

held responsible for the nuisance caused by their hogs at the

Greenwood operations, and we only need to show one of these

more likely so than not so -- not all of them; just one of

them.  And here is what they are, and we're going to talk about

each one of them in turn.

First is Smithfield is liable for the nuisance if

they created the nuisance.  They're Smithfield's hogs.  They

put them in the neighborhood.  They created the nuisance.

We'll talk more about it.
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Number two, Smithfield is responsible for the

nuisance if they employed an independent contractor, Greenwood

Livestock, LLC, to do something that they knew -- that

Smithfield knew or had reason to know to be likely to involve

the creation of a nuisance.  And that's why we talked about all

the historical evidence and what Smithfield has known through

time about the problems with the lagoon and spray field system.

We'll talk about that.

Number three, Smithfield is responsible if they

control or manage the offensive instrumentality, which is just

the hogs.  And we know from their standard operating procedures

that they do both control and manage the operations at the

Greenwood operation, although there is a company that owns the

property. 

Okay.  So let's look at them in turn.  

First -- and this is directly out of those questions.

I've photocopied it here so that you can see.  First, property

ownership is generally not a prerequisite to nuisance

liability.  You don't have to own the land.  Property ownership

is not a prerequisite to nuisance liability.

In other words, for a party to be liable for

nuisance, it's not necessary for the party to be the owner of

the property on which the nuisance is created.  The party may

be liable if it created the nuisance.

Smithfield grows the hogs that the -- the Smithfield
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Hog Production Division grows the hogs that Smithfield turns

into the pork for the profit of the WH Group, and they create

that nuisance by giving those hogs to the Smithfield Greenwood

Finishing 1 and Greenwood Finishing 2 operations.  

They create the nuisance because they put the hogs in

the neighborhood.  If there were no hogs, there would be no

nuisance.  And Murphy Farms, so Smithfield back in the day,

designed the operations.  You saw the blueprints.  They

designed the operations, they sited the operations.  Smithfield

created the harm.  

So for that reason, Question Number 1 is "yes."  

But there's also this:  The party may also be

liable -- so it's "or," doesn't have to be both -- the party

may also be liable if it employs an independent contractor --

Greenwood Livestock, LLC -- to do work which the party --

Smithfield -- knows or has reason to know -- they just have to

have more likely so than not so -- or reason to know that it's

likely to involve the creation of a nuisance.

Well, you've seen a lot of evidence about this.

You've seen the complaints from back in the day.  We would like

to register a complaint that the odor produced by this

operation is interfering with and prohibiting us from enjoying

our homes and properties.  The odor is so bad we can't even go

outside without heaving from nausea.  

This is what Smithfield learned in the '90s.  Why is
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it relevant that they learned this in the '90s?  Well, first,

because it developed their knowledge.  It shows what they had

reason to know is likely to result, but also because we know

that nothing has changed.  That, in the 25 years since these

operations were built, it's the same lagoon, the same sludge in

the bottom of the lagoon, the same buildings and the same hogs

being brought in there.  The same spray field -- nothing has

changed.  The only thing that's changed is the owners, and

they've all acted the same.

You saw the newspaper articles that came from

Murphy-Brown, Smithfield's files, that talked about the

nuisance, the neighbors making the same complaints for decades

that these neighbors are making now.  

You saw the scientific studies -- for example, this

one from Dr. Schiffman, "The Effect of Environmental Odors

Emanating from Commercial Swine Operations on the Mood of

Nearby Residents."  

"Persons living near the intensive swine operations

who experienced the odors reported significantly more tension,

more depression, more anger, less vigor, more fatigue, and more

confusion than control subjects."

And the conclusion of Dr. Schiffman's study in 1995

was that "Technological solutions must be found to reduce the

concentrations of the offending compounds."  And technological

solutions have been found, but none have been used.
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There are other scientific studies that we looked

at -- scientific studies from NC State and other universities,

scientific studies from Iowa, from Yale University.  You

remember the scientific studies that all share the same

conclusions.  Odor can travel feet or miles, and it causes

these problems:  Anger, embarrassment, annoyance, decreased

quality of life, mental and physical discomforts.

You saw Dr. Wing's study in the department of the --

North Carolina Department of Health, saying "We went to UNC

seeking an answer to one question:  Are the emissions from

these operations making neighbors sick?"  

And Smithfield got this study, and what did they do?

They sent their lawyers to try to intimidate Dr. Wing and the

study participants.  

I want to remind you for a minute of Dr. Wing and

some of the things that he said.

     (Video played in open court.) 

MR. KAESKE:  They had reason to know because they had

this information and nothing has changed.  

Now, one of the pieces of information that I think --

by the way, you remember that what we say isn't evidence.  We

know that.  But there's a stack of documents that you're going

to get that are going into evidence.  You'll be able to read

them all.  You can look at them all together if you wish.  I'm

sure you remember many of them, but this one, to me, has always
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been one of the ones that I think is the very most powerful

because Smithfield had in their files a survey of folks not

involved in any litigation that was done by scientists for the

purpose, from the North Carolina Legislature, of finding out

how people are reacting to the industrial hog operations that

have been put in their neighborhoods.  

And they had this and read it, and what it says is:

Odor and other waste issues have a variety of social impacts.

They generally involve nuisance problems for neighbors.  Most

citizens, activists, as well as some leaders in the focus

groups reported they smell swine odor inside their homes and

outside on their property.  Citizens and activists group

members who live near large-scale swine operations said odor is

a relatively constant nuisance.

The same kind of complaints, Smithfield knew about

them, had the documents in their files.

MR. NEALE:  Your Honor -- I'm sorry, Your Honor.  May

we approach?

     (Bench conference on the record.) 

MR. NEALE:  That Schiffman study is not in evidence,

Your Honor.  It was offered and not received.  It's absolutely

improper.

MR. KAESKE:  I can argue the evidence.  We read it

with Westerbeek.  It's not received in evidence, but there's

lots of stuff in evidence; I still get to talk about what was
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said during the trial.

MR. NEALE:  Mr. Kaeske moved for its admission and

the Court denied it under 803(18) in motion in limine.

MR. KAESKE:  That's right.  But it was in the

demonstrative in the deposition of Mr. Westerbeek, in the

deposition of Dr. Wing, and relied on and discussed by

Dr. Rogers.  

I don't even understand the objection.

MR. NEALE:  Comments on materials that are not in

evidence, particularly those the Court refused to admit, are

improper, and I ask for a curative instruction.  And failing

that, it's grounds for a mistrial.

THE COURT:  Well, I think you should stay away from

anything that has not been admitted into evidence.

MR. KAESKE:  Yes, Your Honor.  But the record is

evidence.  I understand that the document doesn't go back to

the members of the jury, but the contents are in evidence.

THE COURT:  Well, you can't show that on that screen

there.  You can't quote from the document.

MR. KAESKE:  All right.  I'll move on.

MR. NEALE:  Your Honor, we need a curative

instruction to that effect.

THE COURT:  I'm not going to give a curative

instruction.

     (Bench conference concluded.) 
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MR. KAESKE:  Okay.  You saw the discussion of the

moratorium.  The reason for the moratorium, the banning of any

new open pit and lagoon and spray fields in the state was

because of the problems that the open pit lagoons and spray

fields caused for the neighbors.  

Remember Pinehurst?  They were going to have the U.S.

Open Golf Tournament, and the state representative from

Pinehurst said, "It's going to affect tourism in my district."

Well, why would it do that?  Because of the odor and the

nuisance and the flies.  And as a result, new open pit lagoons

and spray fields were banned.

You heard testimony from Mr. Butler, who is a

director -- and that word is important later for the issue of

punitive liability.  Mr. Butler is a director for Smithfield,

an executive of the hog production division, a spokesperson for

the industry, and this is what he said.  He said it's the only

example that he could think of -- the moratorium, the

banning -- the only example he could think of anywhere where a

state has stepped in and said to an industry that they had

sanctioned and permitted to put a moratorium on that business.  

That's how significant the problem from open pit

lagoon and spray fields was.  And they know it.  And they've

known it.  

Then there's the Smithfield agreement.  The entire

purpose of the Smithfield agreement was to try to get rid of
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the open pit lagoons and spray fields.  The Attorney General

concluded that the public interest will be served by the

development and implementation of environmentally superior

waste management technologies.  

You also heard about Governor Hunt and his lagoon

conversion plan where he said we've seen enough problems with

odor and other -- odor and water and other problems.  It's time

to get rid of the lagoon and spray field system.

You heard from Mr. Schmidt, the president of

Smithfield Hog Production Division.  He came to you when I

asked you questions -- no questions were asked of Mr. Schmidt.

He didn't even try to defend the company.  He never came back,

but he acknowledged that, in the state of Missouri, the

Attorney General said, "You will eliminate the odor.  Doesn't

matter how much it costs."  And that's the odor that's caused

by the same open pit lagoon and spray field system that they

use here in North Carolina.  

Did they have a reason to know that a nuisance was

likely to result?  Of course they did.

Now, what about the Greenwood operations in

particular?  Particularly, with respect to these operations,

they knew that there was a petition from community church

members that said, "We don't want that operation here.  It's

going to interfere with the use and enjoyment of our property."

They knew about discharges from both operations.  They've known
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about violations for 20 years, both permit and standard

operating procedure violations -- didn't matter who owned it,

whether the Pridgens owned it, whether the Pagle Corporation

owned it, whether Greenwood Livestock, LLC, owned it.  We had

77 of 87 site audits far below expectations and all were below

Smithfield's own expectations.  And then we have the issue of

the falsified spray records showing that there is more hog

waste being sprayed in the neighborhood than even reported.

So on the issue of substantial and unreasonable

interference with the use and enjoyment of the property, if

they had reason to know more likely so than not so that it

would involve the creation of a nuisance, Smithfield is

responsible.

The third is if -- liability damage caused by a

nuisance may also occur when the defendant was in control over

the instrumentality alleged to constitute the nuisance, and the

instrumentality alleged to constitute the nuisance is the hogs,

either through ownership or other -- of course, they owned the

hogs, and otherwise is their contract -- for one to be held

liable for a nuisance on this basis, the person must control or

manage the offensive instrumentality.

Well, you saw the testimony from Mr. Hilton.

"Smithfield owns the hogs.  They decide how many hogs, when to

bring the hogs.  They bring the hogs in their trucks.  It's

their feed.  They decide when the trucks show up on their
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schedule.  If it's in the middle of the night, it's on their

schedule."

And, most importantly, "Without your place,

Smithfield doesn't have a spot to put those hogs on Piney Woods

Road, right?"

"That's correct."  

Then there's the contract itself.  

Now, I want to tell you that part of the reason that

these instructions are written this way about, for example,

employing an independent contractor who you have reason to

know -- sorry -- when you have reason to know that a nuisance

is likely to result, part of the reason that nuisance law is

written this way is so that you cannot pass off responsibility

on your contractor by saying, "It's not us.  We have a contract

with somebody else who's responsible."  

If you have reason to know that a nuisance is likely

to result and you've employed an independent contractor, it

doesn't matter.  You don't get to come in and use your contract

as a defense by saying, "It's not us; it's him."  If you employ

an independent contractor to do something that you know or have

reason to know that is likely to create a nuisance, you're

responsible regardless of what your contract says.  That's the

law.

Now, what does the contract say, though, on the issue

of control or management?  
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You heard from Mr. Sargent -- now, John Sargent is a

vice president of the corporation and he was the corporate

representative.  We asked, "Smithfield, give us your

representative of the whole corporation to talk about contract

issues," and this is what the corporation said about their

contract.

     (Video played in open court.) 

MR. KAESKE:  It gives Murphy-Brown the power to

control the growers by directing the management procedures, to

manage the operation.

And you heard from Tom Butler, who is a grower

himself.  You heard from Mr. Hilton -- he grows for both

Prestage and Smithfield.  He said the contracts are basically

the same.  Mr. Butler, who is a Prestage grower, says the way

it works, you just follow along and you do what you're told.

So Judge Britt's instruction -- they are liable for a

nuisance if they were in control over the instrumentality

alleged to constitute the nuisance either through ownership or

otherwise.

The standard operating procedures, Mr. Hilton

acknowledged he's obligated to follow those.  Those are the

management procedures.

     (Video played in open court.) 

MR. KAESKE:  Murphy-Brown controls the facilities

through the specifications of the facilities.  Murphy-Brown has
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the right to say, "You're going to put a cover on that lagoon.

We'll pay for it; put a cover on the lagoon.  It'll stop the

odor."  They have the right to do that.  They could do that;

they have chosen not to do that.  They could say, "Put in Super

Soils.  We'll pay for the Super Soils.  But put the Super Soils

in.  We want to stop the odor."

And Mr. Hilton was asked, "If Smithfield told you

there was something you needed to do to reduce the odors" -- 

"Yeah, I'd do it."  

If Smithfield said, "There's an alternative system,

fix the odors for the neighbors and they will pay for it" --

"Yeah, I'd do it." 

Smithfield is responsible.  

And Smithfield has the ultimate responsibility under

the contract to control the odor.  

Do you remember this provision about odor in the

contract?  It says that the grower -- now, this is between

Smithfield and the grower, not between Smithfield and the

neighbors.  

But Smithfield says to the grower, "You control the

odor."  But knowing that Smithfield has the ultimate

responsibility for the odor and the waste control -- created by

their hogs, they say that "Owner, at its option, may contract

for the control of odor or disposal of such nutrients should

the grower fail to properly control the odor."  So Smithfield
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recognizes it has the ultimate responsibility and it can come

in and control the odor, but it never did.

Mr. Hilton acknowledged "You wouldn't have a

provision in your contract that says the odor from the hog

operation has to be controlled if there wasn't odor to be

controlled."  

"Correct." 

"And you wouldn't have a provision in your contract

that says the odor shall be controlled if there wasn't a way to

control the odor."

And he said, "Correct."

So on the first question:  Did the defendant

substantially and unreasonably interfere with the plaintiffs'

use and enjoyment of his or her property, more likely so than

not so?  51 percent?  

The answer is "yes."

There is also the issue of the trucks.  Now, the

trucks, to me, is not an insignificant issue.  For some of

these plaintiffs, they are bothered by the trucks on a very

regular basis, if not daily.  We all know -- I especially know

how important sleep is.  And if we don't get our sleep, if

we're woken up in the middle of the night, that can be as

problematic as a physical injury, not being rested.

The dead truck alarm clock -- 2:20 a.m., 4:08 a.m.,

5:33 a.m., 6:06 a.m., 3:01 a.m. 2:50 a.m.  
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Jimmy Carr lives right there.  He hears the dead

truck every morning when it comes in.  Jimmy Jacobs hears it,

bam, bam, bam, as it's going through there.  At any time,

Smithfield -- I mean, this lawsuit has been on file since 2014.

These neighbors have been complaining about these trucks for

years.  

At any time, Smithfield could have made a decision to

just change the schedule of the trucks.  If not, go find a

different way to get into the operation.  They could come in

from the north on Shiloh Road.  You saw the map that Mr. Neale

showed, where it's all just trees up there with the

International Paper or whoever owns it.  They could come in a

whole different road where it didn't even bother the neighbors.

They haven't even tried to do anything like that.  Mr. Schmidt,

the president of the corporation, said he didn't even look at

what the truck traffic was.  He didn't even look at it.

And then there's the waste that's on the road.

There's the waste -- this is what Lucy Sidberry experiences.

     (Video played in open court.) 

MR. KAESKE:  Now, look, that's truck traffic.  There

needs to be truck traffic to have this kind of activity.

Understood.  And during the day, it might not be such a

problem.  But imagine that same noise in the middle of the

night going by your bedroom window with those hogs squealing,

with it dumping the waste on the road -- that's a real problem.
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Mr. Moore, not involved in the lawsuit, said, "It's

the worst thing I've ever smelled in my life.  There is nothing

like that."  And that was in response to the defense lawyers

going to his house and trying to say, "Hey, it's no worse than

a garbage truck in Raleigh."  

And he said, "No, that's not it.  This is worse.  You

need to know."

The trucks are a problem.  Even Mr. Hilton

acknowledged, "The trucks don't smell good."  

Nelson Bland -- "I see it.  I've seen them.  They

smell.  You can smell it."  

Wesley Sewell says he gets woken up by the trucks.

Every now and again, you'll smell the hogs either being brought

in or out.  And he said that he can smell those trucks inside

his house when they pass his house.

Then there's the issue of the flies.  Now, these are

not a normal amount of flies.  These are the amount of flies

that are caused by 7,000 hogs and 13 million gallons of waste

in an open pit.  They're the flies that breed in the waste, in

the feed, inside the buildings.  They're the flies that breed

in the open standing pits that are at least tainted, if not

full of waste in the fields.  They're the flies that breed on

the edge of the lagoons.  

I mean, look at all those flies.  And those flies --

everyone knows flies have six legs.  Those flies have been
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standing in waste.  Those flies are breeding in waste.  And

then they fly to your house and they get on your food or they

get on you and it's simply gross.  Flies are a disease vector.

Everyone knows -- the scientists know -- that flies transfer

disease, bacteria, pathogens, and that is not good.

Lucy keeps her windows closed.  Edna has them in her

house.  Jimmy watches TV with flyswatters.  Jimmy Carr has fly

strips in his house.  That is not a normal amount of flies.  If

I have a fly in my house, it really bugs me.  You have 10 flies

in your house, and it's super annoying.  Wesley Sewell brought

us his flyswatters.  He goes through them.  He's got electronic

flyswatters.  He's got fly spray out on his porch.

Smithfield knows that the odor interferes with the

neighbors' use and enjoyment of their property.  They have 1224

hogs in each of the buildings that they designed.  I've showed

you these pictures.  And the reason that I've showed you the

pictures is so that you can know where the odor comes from.

This is how it starts.  It starts in the buildings.  It does

not go through the slats.  In modern barns, routine flushing

does not keep the buildings clean.  Farm workers do not

regularly maintain the barns.

These barns -- these particular barns get so little

attention that, in 2016, and five times in 2017, in addition to

times earlier, they find bones in the barns.  And how does that

happen?  It happens because a hog dies and the other hogs eat
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it until all that's left are the bones and they haven't been

removed.  And that's awful.  It should never happen.  

But the most important thing, and the reason that I

brought it up so many times is because it shows the level of

neglect of these facilities; that not even a human is going

into the barn for enough days so that this is what the

conditions are.  They're automated facilities that the hogs get

feed and water, they don't need human assistance, and as a

result, the mess builds up and it creates an odor that the

neighbors are left to deal with.

84,000 pounds of waste.  Look at how much is caked

onto that wall.  That doesn't happen overnight.  That happens

through neglect.  Since the beginning of this trial, six inches

of waste a day from these operations.  Twelve feet of waste now

in this courtroom since the time that the trial started.  And

you can imagine the smell that that creates.

And then Don Butler, the director, shown this

picture, says he doesn't even know that that's feces; it could

be feed, it could be water, it could be a combination of feed

and water and feces.  We all know what that is.  Those are pink

hogs covered in each other's feces and urine.

Gregg Schmidt, the president of the hog production

division, said, "These are not the average conditions."  That

dust -- the feed dust and the manure dust, that's what gets

emitted into the air, it travels through the neighborhood, it
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carries and concentrates the odor, and that's the problem for

the neighbors.

Ms. Lawson from DEQ told us that these conditions --

these awful conditions don't violate any regulation.  They

don't even look in the barns.  They don't even go in the barns.

None of that is regulated by the regulations.

You saw articles from the scientific literature that

talk about how far odor can travel and the problems with odor.

You've seen how the odor leaves the buildings, how it can go up

and over and down, and that's how right over there you might

not smell it, but a mile away, you do smell it, because it goes

up and travels and then it comes down.

You heard from Dr. Rogers, who is a Ph.D. in

environmental engineering -- he's never been an expert witness

in litigation before.  He helps farmers design alternative

waste management technology.  He got his start doing his work

with the EPA.  He did dozens of tests testing what's in the

air, testing what's in the barns, testing what gets out of the

barns.  And Smithfield destroyed all the samples that he was --

that he gave them.  

And so here is what we've got.  We got Dr. Rogers,

who came and described to you the problems, the stuff that's in

the barn, how odor travels.  Smithfield was given samples.

Dr. Rogers was obligated to give Smithfield samples.

Smithfield did no scientific research.  They destroyed the
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samples, which is very similar to what happened when Dr. Ramsey

wanted to do a study and Smithfield wouldn't fund it and they

wouldn't give him access to their hogs.  Smithfield doesn't

want to know the answers to the problems that they're creating,

but Smithfield knows that the odor -- that the lagoons and the

barns and the spray fields create the odor.

This is actually a visual of the odor being produced.

This is how the lagoon creates the odor.  The lagoons are

producing odor all the time.  Each one is about

6 million gallons.  They're two and a half acres.  And these

are the conditions of these particular lagoons -- huge areas of

exposed solids.  

You heard from Ms. Lawson.  One of the things that we

can agree on is that, for a lagoon to operate properly, there

has to be a treatment zone, right?  That's not a treatment

zone.  That's exposed solids.  And the treatment zone is a

liquid zone.  There's no liquid.  It's not a solid zone.

There's no liquid.  These are not well-designed, well-operating

treatment facilities.  These are simply holes dug in the ground

that contain millions and millions and millions of gallons of

waste that create odors.  

Smithfield knows the spray field odor interferes with

the neighbors as well.  There is drift.  It drifts into the

neighbors' yard.  It drifts onto the neighbors.  They shoot

200 gallons of waste dozens of feet in the air football fields
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away -- the odor travels even further.  

Mr. Butler told you honestly his experience with

drift from the sprayers.  His son-in-law and daughter -- I'm

sorry -- son and daughter-in-law had the windows open and the

spray drifted in the house.

Jimmy Carr told you about being outside, feeling the

waste, feeling it spray on him.  So did Jimmy Jacobs.  

And I want to say that I can't -- I don't know that I

can imagine something that's more humiliating or disrespectful

than actually having feces sprayed on you.  There is no reason

that that needs to happen.  These neighbors are this close;

they were there first.

You heard about the wind -- and I think it's

important for me to mention this because I'm sure that

Smithfield will.  The wind comes from every direction.  We can

talk about average winds, but it doesn't matter what the

average wind is; it matters what's happening at the moment that

you're outside.  It matters that the wind travels in every

direction in this neighborhood and brings the odor to the

people -- not all the time.  

It's not a constant odor.  Nobody has claimed that.

Nobody claims that they can't ever go outside or that they

don't ever want to go outside, that they don't want to have a

porch or that they don't want to have a rocking chair on their

front yard.  But the problem is, is that either with or without
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wind, that many hogs, that much waste that close to the

neighbors creates odor that gets to the neighbors with or

without wind.

I want to talk to you for a minute about Pig2Bac.

The first and most important thing that I want to say is

Dr. Rogers did not bring you Pig2Bac as a surrogate for odor.

He never said that.  And for anyone to say that would be

absolutely wrong.  

What he said is this is proof that the feces gets to

the neighbors' houses.  And it doesn't take a rocket scientist

to figure out that if Jimmy Jacobs is in his yard and he's

being sprayed with feces, that there's going to be feces on the

side of his house as well.  

Smithfield did no scientific study.  They didn't

bring you any scientists to dispute any of the evidence that

Dr. Rogers brought you.  They destroyed the samples.  They

didn't do any of their own testing.  Smithfield's criticism is

paperwork.  That's their criticism of Dr. Rogers.  

Dr. Rogers is on the phone with somebody who is

taking a little swab of the side of the person's house,

something any of us could do, any of you could do, put it in an

envelope, send it to the FedEx, and Smithfield isn't satisfied.

The lab was satisfied, Dr. Rogers was satisfied, but Smithfield

isn't satisfied because they don't have enough paperwork.

All it shows -- what it shows -- not all it shows,
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what it shows is that feces gets to the neighbors' houses and

everybody knows that feces carries odor.  It's not a surrogate;

it's a particle.  And it's recognized that Pig2Bac is an

accepted methodology and the best methodology for determining

the presence of pig feces.  It's 100 percent specific, which

means that when you find it, you have found pig.  And it's

100 percent sensitive, which means that if there is pig there,

you will find it.

You saw the results.  The results both on the wall --

on the side of the house and in the air.  You heard about

Dr. Rogers testing the air of another neighborhood a half mile

away; so he knows that it travels -- the feces itself travels

more than a half mile.  

As far as the substantial and unreasonable

interference is concerned, you also heard from Dr. Wing, who

did his own studies of people that lived even further away.

     (Video played in open court.) 

MR. KAESKE:  Dr. Wing never got to meet the folks on

Piney Woods Road but he told you that epidemiology -- the

purpose of epidemiology is to make comparisons between like

communities, and that's what he's done.  

Dr. Wing was the scientist hired by the State

Department of Health.  He was the best independent scientist

that they could find.  They went to UNC and hired UNC and

Dr. Wing to do the study.  He came here.  He didn't -- came to
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give his testimony and didn't charge for his time because he

felt that, as a public health official, he had a duty to

explain to you the results of his work.

I want to talk to you for a second about regulations.  

Obviously, part of the defense that you've heard is,

"We've got a permit.  We're permitted to do what we do.  We

comply with our permit."  Of course, this operation does not

comply with its permit at all times.  

But Ms. Lawson came to testify, and she's the number

one regulator in the state of hog operations.  That's her job.

And I think more than anything else, her testimony was telling

of the strength of the regulations and the fact that, in North

Carolina, regulations don't prevent the problem and regulators

won't stop the problem.

Ms. Lawson told you that she was in a plane, saw a

violation, got on the ground, got there to where the violation

was, and she didn't even have the power to make it stop.  It

was a grower's operation like Mr. Hilton's -- not Mr. Hilton's

operation, I presume, but a contract grower's operation -- and

she had to call Smithfield, Kraig Westerbeek, to get permission

to shut the pump off.  That shows both Smithfield's control

over the operations and it shows that the regulators and the

regulations don't work.  

First of all, the permits don't have anything to do

with odor.  They're about water.  This is not a water problem;
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this is an air problem.  And the permits are the honor system.

You saw Mr. Meyer.

     (Video played in open court.) 

MR. KAESKE:  The most shocking thing to me was that

the number one regulator knew of this problem, she referred it

to the State Bureau of Investigation.  It's been two years --

she couldn't tell us that anything has happened -- but no

enforcement action has been taken.  She knew that there was

likely a criminal act, and no enforcement action has been taken

either against Smithfield or against the grower or against

Mr. Meyer.  These regulations do not prevent the nuisance.  And

these regulators are not going to stop the problem.  That's our

job, us together.  That's our job.

All these people testified that, even if a hog

operation is following all the regulations and all of the best

management practices, offensive hog odor can still get off the

property and into the communities.

Mr. Butler told you that complying with all the best

management practices and being in compliance with your permit

doesn't mean that your neighbors won't be bothered by the odor.

Smithfield admits that even when a CAFO is operated

within the laws of the State of North Carolina, odors from the

operations can still leave the CAFO property.  

Did the defendant substantially and unreasonably

interfere with plaintiffs' use and enjoyment of his or her
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property?  

The answer is "yes."

Now, I want to turn to another part of the

instruction on the first question, which is the issue of

whether the interference is substantial.  The interference is

substantial when it results in significant annoyance, material

physical discomfort, or injury to a person's health or

property.

Now, in this case, we are not talking about injury to

a person's health or property.  We are talking about

significant annoyance and material physical discomfort.  The

instruction says that a slight inconvenience or a petty

annoyance is not a substantial interference but significant

annoyance and material physical discomfort are.

The evidence from this came to you from the

plaintiffs, the folks that have lived in this community for so

long.  They're the people who have lived in this community the

longest and who live the closest.  You also heard from folks

that came after the lawsuit.  And they've also told you about

the problems.  

Now, there are some people in the neighborhood that

have been there for a long time that are part of the lawsuit;

there are some people that moved in later that came to tell you

about the problems that they've suffered.  There is nobody who

lives as close who is not related to the industry that came and
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told you that this is not a problem.

Joyce -- well, I think it's important for us to

really describe -- and these folks did in the

question-and-answer form -- but I think it's important to

really describe what the problem is.  The problem isn't that

these people don't ever get to -- that my clients don't ever

get to use and enjoy their property.  That's not right.  They

continue to live there.  They put porches on.  They put

furniture out.  They try to make their homes beautiful.  They

try to keep their yards right.  They enjoy their community to

the extent they can.  

The problem is it's not the way everybody else enjoys

their community.  It's not the way that everybody else enjoys

their property.  "Don't get me wrong, I do sit on my porch

sometimes, but it's not the way that I want to enjoy my porch.

Sometimes it's awful.  It stops you from doing things as well

as grilling, cooking out."

Willie -- I like to think about Willie because Willie

is a funny guy.  I like to think about Willie because Willie

works so hard, six days a week, 4:30 in the morning, he's up,

he's out, he's going and doing his job, he's coming back in.

When he gets home, he wants to be outside.  Willie is an

outside guy.  You heard him say, "There is nothing for me

inside.  I want to be outside."  Willie should get to be

outside and not have to smell the hogs and deal with the
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problems.

On bad days, he tries to deal with the bad days, but

there are some times when he just has to try to do it on

another day.  

Edna -- Edna and her sisters live on the piece of

property that their father bought in 1970.  He built a home

there.  When he got sick, Edna and his sisters moved to that

property to take care of him.  When he passed, Edna moved down

the road and rented a piece of property until she -- or rented

a home until she could have enough money to put a home on that

piece of property, her family's piece of property.  

And her and Gertie and her sister Leola all lived on

that property together because that's their property.  That's

their part of the USA.  That's where they want to be.  And the

hogs are a problem for them.  There are days that it's not as

bad as other days and there are other days when it's terrible.

She's got a particular problem with the buzzards when they land

on the roof because she has a metal roof.  I can imagine -- I

mean, buzzards, big buzzards, lots of buzzards.  

What all these folks want is for their community to

get better and for there to be change.

Jimmy lives right there, right by the spray.

Sometimes it's pretty bad.  Jimmy has health issues.  He

doesn't say that they are caused by the hog operation, but

because of Jimmy's health issues that he's got now, he doesn't
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get to do everything that he likes to do, but one of the things

he'd like to do is sit outside.  And sitting outside with that

odor can be a real problem for Jimmy.  The noise is a problem

for Jimmy.  

Jimmy Jacobs also has a problem.  His problem is he

likes to be outside.  He likes to work in his garden, he likes

to do the things he wants to do, and the odor interferes with

his ability to do that and there's times where he has to quit

and go into the house.  But there's other times when Jimmy is

out there working and he gets sprayed on.  It makes him cough

sometimes.  It makes his eyes run, water.  

Jimmy kept a calendar.  Jimmy did his best with what

Jimmy could do to try to keep track of some of the days that he

experienced the odor so that he could talk to us about it.  He

didn't write down all the days.  He couldn't get all the days

written down.  Jimmy had to go to somebody else to help him

keep the calendar.  You saw what the calendar is.  And when you

look at it, that's a problem.  That would be a problem for

anyone.

You heard from the other witnesses -- Wesley Sewell,

Kenneth Moore, even Melvin Whitehead said, "I wouldn't live

where Jimmy and Jimmy live."  

Kenneth Moore said, "Even if it was their property,

even if I was given that property, I wouldn't live there."  

Wesley Sewell said, "I wouldn't want to live there.
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I'll just say it that way."

Melvin Whitehead, "I wouldn't.  I mean, personally I

won't."

Lucy's family has owned this property for a hundred

years.  This is where Lucy grew up.  It's where Lucy wants to

live, it's where Lucy wants her family to live.  

And I want to mention that the idea or the suggestion

that because these folks still live in this neighborhood there

is not a problem is frankly nothing short of insulting.  This

is their property.  It's their land.  It's their upbringing,

and they should be entitled to use their property.  They were

there first.  They should not be obligated to leave.  And the

fact that they stay does not mean that it's not a problem.  It

means that they are willing to put up with the problem because

it's their property.

The smell is awful.  It's hard to plan.  You never

know when it's coming.  You can't schedule; so you have to work

around the odor or not plan.

Mr. Sewell told you that, of the things that he's

smelled in his life, this is the third worst and the other ones

are really bad.  He didn't know about the problem before he

moved in.  Now he deals with the problem because he wants to be

near his family.  He goes back in the house to try to avoid

some of the odors -- that's on the really bad days.

Mr. Moore told you about the buzzards down at Jimmy
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and Jimmy's house.  He said, "You don't know -- you're not

going to get the smell every day, but you're going to get it.

And when it comes, it's horrendous."  

These are folks who are not involved in the lawsuit,

they just live in the neighborhood and they're telling you the

truth.  

And then Tom Butler, a man with a tremendous amount

of courage, came here and testified in front of people from his

industry to tell you what he knows to be the truth, and that is

that odor is a problem for the neighbors, the best management

practices aren't going to fix it, that his lagoon covers made

the farm {sic} go away for his neighbors, and that his

neighbors didn't complain formally or directly before he put

the covers on.  

He felt bad about the way that they were affecting

the neighbors, and so he felt obligated to figure out something

to do about it.  And it's been a struggle for him because Tom

hasn't been given support from the industry.  The industry

doesn't want to change and the industry won't change unless you

make them.

Mr. Butler told you that, at his house, over a -- or

a half mile away, sometimes it's the same as if you were at the

farm.  Sometimes you don't smell it.  It's the same on his back

porch as it is being at the farm.  There's no more credible

evidence than a farmer himself who's willing to come and tell
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the truth in the face of the opposition, saying, "This is a

problem that we need to fix."

Did the defendant substantially and unreasonably

interfere with the use and enjoyment of their property?  

It is a substantial interference, it's significant

annoyance, it's material discomfort, and it's unreasonable.

I want to talk to you for a minute about Smithfield's

witnesses.  Smithfield brought you these witnesses.  They

brought you Terry Coffey, who's been in the industry for years.

He's a hog grower himself.  

What did Mr. Coffey tell you?  He told you to use

your common sense -- that if there was less manure, there would

be less odor.  They never measured the odor.  They never

measured manure.  At these operations, he tried to show you an

8 percent decline in the amount of manure.  And at these

operations, he admitted that, depending on what dates you look

at, there's absolutely no reduction of the manure.

And he also told you that what was going on at this

operation was absolutely indefensible.  

They brought you Bob Johnson.  Bob Johnson has sat in

that chair where Mr. Neale is sitting for 45 years as a defense

lawyer defending lawsuits on behalf of the Farm Bureau.  He

told you that one of his best friends is the head of the Farm

Bureau.  And even he told you that, on the land that he only

goes to however many days of the year, he still smells it.  
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Now, Mr. Johnson I also thought was very interesting.

Mr. Johnson had huge hearing aids.  Did you see that?  With his

huge hearing aids, he could hear a half mile away the feeders

that were going out at the hog operation, but he said that he

could only smell the odor once a year.

Nelson Bland, who lives down the road, worked for

Mr. Johnson, worked for Mr. Johnson's cousin, works for a

cattle operation whose owner came to watch him testify to make

sure that he testified the right way.  

Robbie Cauley used to work -- 

MR. NEALE:  Objection, Your Honor.  Make sure he came

to testify "the right way"?  

That's completely improper.

THE COURT:  Sustained.

MR. KAESKE:  Robbie Cauley used to work at the high

school -- what was it? -- nine years ago, now works five miles

away.  He worked for Murphy Family Farms, and his family owns a

hog operation that has their hogs.  

Hans Lonander hasn't lived there for six years.  In

the two years that he did live there, he said that he smelled

it a handful of times, when Linda Dougherty, who lives in the

exact same house now, says she smells it regularly. 

Pamela Dalton came and was paid $450 an hour for her

10 to 12 hours that she has any connection with these

operations -- 10 to 12 hours.  And she said that when she got
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more than 10 feet away from the lagoon, she couldn't smell it.

Even these other people said that they smelled it more often

than she smelled it.

Keith Ramsey -- Keith Ramsey was paid by the

defendant, had never researched the effects of hog odor on the

communities.  He said that he wasn't an expert in hog odor and

the effects on the communities.  He said he never researched

the scientific literature about health effects on the

community, but he says there's no health effects on the

community.  And he's paid by Smithfield to do that despite the

fact that his name is on a study with Dr. Wing.

Christine Lawson, the number one regulator for the 

State, came in and told you that she didn't even look at the

problem that was created by this operation as a result of

falsifying spray records.  

And then they brought you Melvin Whitehead, a man who

can't smell, to testify in a case about odor.

I want to talk to you for a second about Pamela

Dalton.  

Did she do a thorough investigation?  Smithfield

hired her for $450 an hour.  Her only experience with hog

operations is defending Smithfield in litigation.  She's worked

for McGuire Woods lawyers for 10 years.  The entirety of her

experience at Greenwood 1 and 2 was 10 to 12 hours.  She didn't

take a single note or a single photo.  She said she saw mature,
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fully grown hogs.  She smelled no odor 10 feet away, then she

said 20 feet away, then said 50 feet away.  And the fact of the

matter was there weren't any fully grown mature hogs in the

buildings.  And Dr. Wing had something to say on this matter.

     (Video played in open court.) 

MR. KAESKE:  By the way, she said she didn't see any

spraying when she was there.  She said that she showed up in

the late morning.  They were spraying at both operations from

10:00 a.m., one until 4:00 p.m. and the other until 7:00 p.m.

They sprayed 97,000 gallons at Greenwood 1; 64,000 gallons at

Greenwood 2, and she said that she didn't see any spraying.

The witnesses that they brought you to testify

apparently about the odors in this case all live or are

associated with these properties -- and we didn't even make the

map.  This exhibit that they used with all of their witnesses

doesn't even show the Greenwood operations.  It's still another

mile that direction.  We don't even make the map.

The contradictions among their witnesses were, like I

told you about with Dougherty and Lonander, two people living

in the same house, one says he smelled it a handful of times,

another one saying that she smells it regularly.  

Dalton saying that she couldn't smell the odor

10 feet away from the edge of the lagoon, but Linda Dougherty

saying that driving 50 miles an hour down Piney Woods Road, she

can smell the odor.  
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Melvin Whitehead saying that he could smell the odor

at his house, but Dalton saying -- he lives, by the way, what

was it? -- a half a mile or more away, a mile away from the

closest operation -- but Dalton saying that, with the lagoon

and she was standing 20 feet away, she didn't smell anything.  

None of it adds up.  They all contradicted each

other.

Melvin Whitehead, .94 miles away, and he could smell

it.  Even with his nasal polyps and a 50-50 chance that he

can't smell anything.  

Nelson Bland said he doesn't see any buzzards unless

there's something dead, but we know that's not true.  We've got

objective proof of all the buzzards that there are in the

neighborhood.  

I'm short on time so Sophie is telling me I need to

move quicker.  I'm going to move through some of this, and if I

need to later, I'll talk to you more later about them.

Okay.  I want to change topics now.  I think we've

covered Question Number 1.  

I want to change topics now and talk to you about

Smithfield's conscious and intentional disregard of the rights

of others.  This is Question Number 3.

Question Number 3 asks about willful or wanton

conduct, and willful or wanton conduct means the conscious and

intentional disregard of and indifference to the rights and
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safety of others which the defendant knows or should know is

likely to result in injury, damage, or other harm.

So should they know that there is going to be an

injury, damage, or harm?  We've covered that evidence.  

Did they show indifference and an intentional

disregard to the rights and safety of others?  They absolutely

did.  Look at some of the -- and by the way, this is the one

that applies to a director.  And so look at what the director,

Don Butler, said.  "We didn't get all the changes we wanted to

the odor rules, but we were successful in making many changes.

The rules as written are so vague and subjective that

enforcement will be difficult.  This may be to our benefit."  

He was provided information ahead of time that

receipt of complaints from the population is the least

effective technique with which to attempt to regulate an

industry.  He knows that an industrial hog operation can cause

a nuisance if it's not managed properly.  

And Terry Coffey admitted that this is not being

managed properly -- not being maintained properly.  But yet

they continue to give hogs to these operations in my clients'

neighborhood.

Terry Coffey said that the way these operations are

being run is indefensible.  You saw from Smithfield's own audit

scores that all of them that we were provided for the entire --

for a 12-year period were below Smithfield's own expectations,
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77 of them far below expectations.  

We went through -- all of these documents are in

evidence.  All of these notices of violations, starting in 1997

all the way up until today, of all these problems with this

operation through three different owners, and they still

continue to give them hogs with no changes, with no alternative

technology, with none of the tools that are available to make

the problems stop.  

There are alternatives that will make the problems

stop.  You heard Dr. Rogers talk about some of them.  You heard

Mr. Schmidt acknowledge them.  You heard Mr. Butler acknowledge

them.  Part of it comes from the Smithfield agreement where the

Super Soils technology was found to meet all of the

requirements, including the odor requirement.  Odor compound

removal efficiencies by the treatment system were 100 percent.

It was verified that the technology is technically and

operationally feasible.  

What does that mean?  It means that if Smithfield

would have chosen to put this technology on this operation, it

would not only eliminate the odor, it would not only eliminate

the waste going into the lagoon, it would also allow Smithfield

to expand their operations and put even more hogs.  

And I think that this is an opportunity -- this is a

time when I need to reinforce, the neighbors do not want to put

these operations out of business.  None of us do.  This is
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about having agriculture and the neighbors together in a way

that doesn't bother either of them, and there are ways to do

it.  Someone just needs to make the decision to spend the money

to make the problem stop.  And of course -- it's 2018.  Of

course there are ways to make the problems stop.

Mr. Neale pointed out to you that the cost of the

Super Soils system, the initial cost, is $1,540,000 and that

the yearly cost is $358,000.  And Mike Williams, the director

of the Smithfield agreement technology, told Smithfield the

best way to make it less expensive is to go use it, to go

implement it.  When -- we all know that as you do things more

times it becomes less expensive.  And so if cost is an issue,

go get it started, bring the cost down.

But what Mr. Butler said in his documents in 2013 was

"The prospect of us having to convert any of our farms to this

system is something I hope we never have to deal with."  

Gregg Schmidt never even went and researched this

system until after I examined him about it for years.  2016, I

asked him about it.  He never went and researched the system.

We had other trials where he came to testify.  He never went

and looked at it.  And then, finally, he went and looked at it.

And what did the owner of the operation tell him?  He said it

fixed the odor.  He said that but for $60,000, he'd still be

running the system.

There's also covers.  Smithfield knows from their
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operations in Missouri -- this is their own document -- that an

added benefit of the nonpermeable cover is that it offers

100 percent lagoon odor elimination.  And remember, to get the

award, they recommended to Kraig Westerbeek that they employ

these covers on North Carolina lagoons.  

Mr. Butler came and told you that they eliminated

100 percent of the lagoon odor.  It was like the farm went

away.  

Gregg Schmidt said that if they wanted to reduce the

odor and they wanted to cover the lagoons, they could go ask

their parents, Smithfield or WH Group, for the money to do it,

and that would be the procedure that they'd use.  The covers,

from Smithfield's own documents, are about $250,000 to install.

Smithfield has got over 2,000-plus lagoons -- no Super Soils,

no covers paid for by Smithfield on any of those lagoons.

On the issue of conscious indifference, Don Butler

wrote in 1999, 18 years ago, "I believe it is a foregone

conclusion that we will be forced to transition to different

waste treatment technologies in the next few years.  The best

we can hope for is to postpone action on the lagoon phase-out."  

Well, they got the best they could hope for.  They've

postponed it until now.

I want to say that, for North Carolina, a change

would be a benefit to all of North Carolina.  The cost would go

to creating more jobs to implement the new technology.  The
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cost would go to cleaning up the state.  These lagoons are now

25 years old.  We're going to live with them until somebody

makes them go away.  They're not getting better.  They're not

getting less full of waste.  They are a problem.  They are a

problem for the neighbors.  They are a problem for the

environment.  

The problem can be fixed.  The lagoon and spray field

system has alternatives.

     (Video played in open court.) 

MR. KAESKE:  I want to take a second -- obviously, I

took three minutes so that you could see Mr. Westerbeek again,

and I want to tell you why it was important for me to do that.  

Through this process, we are allowed to ask questions

of the corporation, not just individuals but of the

corporation.  We asked for the deposition, the testimony, of

the corporation on the issue of the effects of hog operations

on the community.  This is who they gave us speaking on behalf

of the corporation.  Those aren't just his words; those are the

words of the corporation.  

And when you answer this question about conscious

indifference to the rights and safety of others, the

corporation of Smithfield was unwilling to even admit that hog

operations could be a problem for neighbors in light of all the

evidence that they have.  

And I think one of the things that's most telling is
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that Smithfield has brought you no defense.  The only

representatives of Smithfield that you've seen in this case I

brought you by deposition.  They asked him no questions.

Mr. Schmidt -- they asked him no questions.  Don Butler -- they

brought you no defense of their position.  

They know it's a problem and they refuse to admit

that it's a problem and they refuse to do anything different,

and that's why we're here.  That is conscious indifference for

the rights and safety of others.

The fact that Mr. Schmidt would take the stand, and

even on the issue of trucks, knowing that these folks testified

in their depositions for hours years ago, didn't even go look

at the evidence about the trucks and the interference that it

causes shows a conscious indifference for the rights and safety

of others.

Is the defendant liable for punitive damages?  That's

Question Number 3.  

The answer is "yes."

Now, I want to switch topics and I want to talk to

you about the two questions that have to do with the issue of

damages.  First I want to talk to you about Question Number 2.

I'm only going to talk to you about Question Number 2 right

now.  

Question Number 2 is about the amount of damages, if

any, that the plaintiff is entitled to recover from the
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defendant.

Now, this is the question -- this is only about the

plaintiffs, and it's only about the harm that the plaintiffs

have suffered.  In my opinion, this is the most important

question that you are going to be asked to answer -- this

question.  Because what this question decides is the value that

we as a community put on our property rights, on our use and

enjoyment of our property, on our quality of life.  This is the

question that answers what enjoying our property is, what it's

worth to be able to have a good quality of life at your home,

where your home is your castle, where you've inherited your

property.  

This is what this question asks, and these are the

things that Judge Britt instructs you that you are to

consider -- these things and not others.  

When answering Question Number 2, you are to consider

the anger, embarrassment, annoyance, inconvenience, decreased

quality of life, and/or physical and mental discomfort.  Those

are the things that you are to consider in determining the

damages amount.  

There is nothing in these instructions -- nothing --

about property values.  That's not in here.  There is nothing

in these instructions about rental values or anything like

that.  The cost to fix anything -- that's not part of this.  

What this question asks you to consider is these
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things:  Anger, embarrassment, annoyance, inconvenience,

decreased quality of life.  Now, we all know that these kinds

of problems, these intangibles, these kind of quality-of-life

issues can be as valuable as any physical harm.  They can be.

And for these folks who live where they've grown up, who do not

want to move, who want to be able to enjoy their property the

way it was given to them or the way it was when they were

growing up, these things are as valuable to them as if it was

any physical harm.

You've heard testimony from my clients -- from the

neighbors, not just my clients -- about what it's like to live

in a place where they have to deal with these kinds of insults.

I don't have time to go through all the different things that

everybody said, but I'd like to talk about a couple of

different things.  

One, I'd like to talk about the issue of these folks

who are at the age now that they have grandchildren.  I have --

you know, in trying to make this relatable and to be able to

consider what it's like, you know, odor is one of our most

strongest evokers of memory, right?  I mean, I can remember my

grandfather smelled like mothballs and lemon drops.  That's

what I remember about my grandfather.  

When I remember the smell -- or if I smell the smell

of mothballs or lemon drops, I think about his green Chevy Nova

and I think about being in the back of it, and it had this
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little cow and the head went up and down.  And here is my

point:  My point is, is that for these folks with their

grandchildren, their concern or their thought, that, like Lucy,

"Granny, that wasn't me making the smell" or Jimmy Carr's

thought that his grandchildren wouldn't want to come over to

see him because, when they go there, they're bothered by the

odor.  They don't like the way that it smells because there is

not much for them to do inside and they want to be outside.  

Edna Allison, talking about her grandkids -- just the

concept, whether you're a grandchild or a grandparent, the idea

that this is the kind of thing that might even enter in your

mind when you remember your grandparents, "I remember my

grandparents.  When I went over to their house, it smelled like

hog."  There is no reason for that.  That's awful.

The stress that's associated with it, the idea that

if you're going to have a party, that your neighbors or friends

are going to come and they're going to say, "What's that odor?"

You've got to deal with that.  You're the person that lives in

the place where it stinks.  Keeping your windows closed because

the scent will come in your house and now you're afraid, you

don't want to have to deal with it, you don't want to get it

out of your house.  Being worried that your friends are going

to come back say, "I don't want to go back and see Willie no

more.  It stinks at Willie's house."

Even the folks that aren't involved in the lawsuit
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have talked about it.  Mr. Sewell has had experiences where, if

he's had neighbors over, and they couldn't use the outside.

Now, the -- you're going to be asked to put an amount

of damages on these intangibles.  And what the instructions

tell you is that there is no fixed formula -- there is no fixed

formula for figuring out how to do this amount.  So y'all are

going to have to figure it out on your own.  

But what the instructions from Judge Britt say is

that you are to apply logic and common sense to the evidence.  

So here's your job:  You have an amount of harm.

It's the anger, the embarrassment, the annoyance, the

inconvenience, the mental and physical discomfort, the

decreased quality of life.  And your job is to come up with a

number that fully and fairly compensates for that amount of

harm -- nothing more -- for that amount of harm.

Well, what evidence can you use to rely on to figure

out what that's worth?  There is evidence that tells us what

that's worth.  We've all heard a pound -- an ounce of

prevention is worth a pound of cure.  

Well, we know what it costs to prevent this harm.

What it costs to prevent this harm is a million and a half

dollars for Super Soils --

MR. NEALE:  Objection, Your Honor.

THE COURT:  Overruled.

MR. KAESKE:  A million and a half dollars for Super
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Soils, $250,000 for a cover, and $350,000 to run the Super

Soils.  

Now, you as a jury can decide any amount of money

that you want, anything that is -- that fairly compensates the

members of the jury -- I'm sorry -- that fairly compensates the

plaintiffs for the problems that they're suffering.  You can

determine any number.  You can pick a higher number.  You can

pick any number.

But my suggestion is that we know from the scientists

what it costs to prevent the harm, and what is a better measure

of the harm than what it costs to prevent the harm?

MR. NEALE:  Same objection, Your Honor.

THE COURT:  Overruled.

MR. KAESKE:  And so I'm going to suggest to you that,

when you're considering this number -- when you're considering

Question Number 2 -- when you're considering Question Number 2,

that you consider 2 to $4 million for each of the plaintiffs,

which is the cost of preventing the harm.  But that's in your

hands.

Now, the fourth question, now, is a separate

question.  This is a question that goes with the punitive

damages question, the conscious indifferent question:  What

amount of punitive damages, if any, do you in your discretion

award to the plaintiff?

Now, you're given very specific instructions --
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Sophie, can you scroll down for me, please? 

You're given very specific instructions on the

information that you can consider on this one.  You are allowed

to consider the profits and the revenue of the defendant.

You'll see it in the instructions.  

And here is what the evidence is on this.  These are

the numbers that are in evidence.  Murphy-Brown's revenue --

$2.85 billion last year.  The WH Group profit -- you heard

Mr. Schmidt say that if they wanted to fix the problems, where

they'd go is either the WH Group or Smithfield to get the

money.  Well, the WH Group profit was $1.5 billion last year.

Smithfield's profit -- 

MR. NEALE:  Objection, Your Honor.  That's not the

defendant.

THE COURT:  Objection is overruled.

MR. KAESKE:  Smithfield's profit was $923 million

last year, and the pay for four Smithfield executives in the

years of 2010 to 2015 is $245 million.

MR. NEALE:  Same objection.

THE COURT:  Overruled.

MR. KAESKE:  For $245 million, this problem could be

largely fixed.  It's not going to get fixed in one year.  It's

not.  It'll take time to implement all of this.  

But when you've got $923 million in profit, or one

and a half billion dollars in profit, there is plenty of money
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to fix the problem and still be enormously profitable.  They

need to be told to choose to spend the money fixing the problem

instead of having more lawsuits, instead of causing more harm,

and that's your job.  

Punitive damages -- the purpose of punitive

damages -- you will read in the instructions Judge Britt will

read to you that the purpose of punitive damages is to deter

future conduct, to make it stop.  And that's what this

community wants is to make it stop.  And the way that

corporations make their decisions is based on money, and the

only way to make it stop is to speak in Smithfield dollars.

I'm going to get an opportunity to come back and

speak to you more after Mr. Neale makes his presentation.  And

until then, thank you very much.

THE COURT:  Members of the jury, we're going to take

our recess at this time.  You may leave your notepads and other

material right there in your seat.

Everyone else remain seated as the jury leaves the

courtroom.

     (The jury exited the courtroom at 10:19 a.m.) 

THE COURT:  Mr. Neale?

MR. NEALE:  Your Honor, I renew the objection to the

improper argument on compensatory damages and renew the motion

for a mistrial.  

Mr. Kaeske went far beyond what was allowed under
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the Haarhuis case or any other North Carolina law.  

Compensatory damages do not include costs -- alleged

cost savings by the defendant because it would result, in this

case, in the overcompensation of the plaintiffs.  It's

completely improper.

I also make the motion for a mistrial, Your Honor, on

the punitive damages as Mr. Kaeske just told the jury it may

consider the revenue of the defendant and then he proceeded to

introduce revenue, profits, and other financial information

about entities that are not the defendant.  It's improper and

it's error, Your Honor.

THE COURT:  The motions are denied.  We'll be in

recess for 15 minutes.

    (The proceedings were recessed at 10:20 a.m. and reconvened 

at 10:37 a.m.) 

     (The jury entered the courtroom at 10:39 a.m.) 

THE COURT:  Mr. Neale, the jury is with you, sir.

MR. NEALE:  Thank you, Your Honor.  Do I have the

microphone on?

THE COURT:  You must.  It's coming through very loud

and clear.

MR. NEALE:  Good morning.

ALL JURORS:  Good morning.

MR. NEALE:  And thank you.  Thank you for giving up

the last month to be here.  It's very important and very much
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appreciated.

My client, my colleagues, and I all understand that

you've been away from home and work and family.  You have been

extremely attentive.  You've been always punctual.  We couldn't

ask for a better jury than the one we have.

And I know that when you deliberate this case, you're

going to decide it, as any good jury has to, based not on the

argument of counsel but on the evidence.  And you're going to

decide it according to the oath that you took as jurors, to

follow the instructions that are given to you by the judge and

the law of the State of North Carolina.

When we started a month ago, I pointed out that, in

the opening statement, it took an hour and 10 minutes and 7

seconds before the plaintiffs or their properties were even

mentioned.  I think I still have it on the phone.  

This case, ladies and gentlemen, is about the

plaintiffs and their properties.  And this is the case.  This

is every word you've heard for the last four weeks.  The

colored pages that you may have trouble seeing are the

questions that were asked on direct exam and on redirect of the

plaintiffs.  Everything else in there is unrelated to the issue

that you have to decide in this case.  That is whether there

was substantial and unreasonable interference with the

plaintiffs' use and enjoyment of their property.  

You can barely see the paper.  It's buried in an
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avalanche of distraction and manipulation and manufacture.

Don't be fooled by everything else you've been

subjected to.  I want you to decide the case based on the oath

that you took and on the evidence and the instructions from the

Court and nothing else.

Smithfield has not been in North Carolina forever,

contrary to what you might think after hearing some of the

evidence in this case.  

Smithfield purchased Carroll's Foods in May of 1999,

a small family-run business.  It purchased the remaining shares

in Brown's of Carolina a few months later, in January of 2000.

And in that same month, it purchased Murphy Family Farms.

Before that, ladies and gentlemen, Smithfield had virtually no

presence at all in North Carolina.

Immediately after that, Smithfield brought these

three companies together, kept the best people and the best

practices from each, and started an entirely new era in the

industry in this state.  

It signed the Attorney General agreement in July --

July 25th, 2000.  And you know what happened after that?  Other

companies then followed.  They signed on as well.  They signed

an Attorney General's agreement that was so good, as Ms. Lawson

said, it became the law of North Carolina.  The State adopted

the five performance criteria that Smithfield established in

order to have a new or expanded hog farm in North Carolina.
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A year later, it formed Murphy-Brown.  Murphy-Brown,

the only defendant in this case, did not exist before that.

The evidence from that point forward, ladies and gentlemen, is

the evidence that matters about this defendant.  And yet you've

heard a mountain of evidence about things that occurred long

before Murphy-Brown even existed.

North Carolina hog farming is better because

Smithfield is here.  North Carolina hog farming changed for the

good after the 1990s, and Smithfield was a big part of that

change.  We're proud of that and we want you to focus on that

time and those changes.

The plaintiffs want you to focus on everything that

came before that, things that occurred before Murphy-Brown

existed, before Smithfield bought those other companies, before

they were put together, before the State regulated hog farms

the way they do today.  It is a different world, ladies and

gentlemen.  And to ignore those differences ignores the reality

and ignores the evidence, and if you made a decision based on

that, would undermine the oath you each took.  

Today, we have a different regulatory environment

than we did then.  There are different environmental risks.  We

have different health concerns and know much more than we did

then about the health effects or absence of health effects from

living near hog farms.

The world has changed since 1990.  Ms. Lawson
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explained that.  She talked about the implementation of

regulations, not just water regulations but about certified

waste management plans that are now required of each and every

hog farm in North Carolina, about operators in charge, trained

operators who need to be on each farm, about setback

requirements, about permits, about not expanding existing

operations without meeting those five performance criteria that

Smithfield and the State of North Carolina came up with, and

about odor.  

In 1999, the odor regulations were implemented, and

it has been a different world in North Carolina since.

As Ms. Lawson said, North Carolina, with respect to

swine operations, has one of the most comprehensive -- excuse

me -- extensive and robust programs in the nation.

When you focus on things from before the '90s, you're

focusing on a different world, a world with a different set of

rules and a world where there were issues that don't exist

today.  A lot did change in the '90s.  There was no specific

regulation prior to this time.

I'd ask you not to focus on the 1990s, the white

paper.  I'd ask you to focus on the claim period in this case

and the actual evidence affecting the people in this courtroom.  

These were the first images you were shown in this

case.  A hurricane from 1999, a flooded farm that doesn't --

that's not Greenwood -- not Greenwood 1, not Greenwood 2, not
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any of the other farms in the area, and a river encroaching

into a lagoon that's not Greenwood 1, not Greenwood 2, and not

any of the farms in the area.  

This was during Dr. Wing's deposition.  That's not an

accident, ladies and gentlemen; that's intentional.  That's

manufacturing environmental crises that don't involve these

farms.  That's not evidence of what's at issue here.  That's

not evidence of anything that affected the plaintiffs.  That is

an intentional attempt, ladies and gentlemen, to distract you

from the evidence on which you need to decide this case.

It was so blatant that the judge's first instruction

right at the end of the video was to advise you that the

flooded area shown in the video was not of the farms in this

case.

MR. KAESKE:  Objection, Your Honor.

THE COURT:  Overruled.

MR. NEALE:  Why in the world would a lawyer asking a

jury to decide evidence in a case about a hog farm on Piney

Woods Road from 2011 to 2018 show you these pictures?  To scare

the heck out of you.  To convince you that there's an

environmental risk at issue here today that doesn't exist.

That's made up.  That's long ago and has been resolved through

new regulations, new siting requirements, and better

management.

These pictures were taken before Murphy-Brown
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existed.  These pictures were taken before Smithfield was

operating in North Carolina.

You should feel, ladies and gentlemen, as if you have

been taken advantage of.  That's wrong.  That's not the

evidence before you, and that's not the issue you're to decide

here today.  Don't be confused by that trick.

How else can you create concern where none reasonably

exists?  There are no health issues in this case.  The judge

instructed you about that.  But what have you heard

consistently?  What was the first witness -- what did Dr. Wing

say?  And Dr. Rogers after him?  

Well, we talked about things that can happen or might

happen or may happen -- about possibilities, about risks, about

things that you could get.  That's not, ladies and gentlemen,

what you're here to decide.  What you're here to decide is

whether the plaintiffs suffered any of those health problems,

and if so, what damages compensate them for that.

It didn't stop there.  We talked about the great

threats of proliferation of antibiotic-resistant bacteria, none

of which have ever been found off of Greenwood 1 or 2 from

these farms, none of which has ever infected any of these six

plaintiffs, none of which has ever been detected and related to

a hog farm in the hospitals in Eastern North Carolina.  

The evidence, ladies and gentlemen, is not what can

happen or may happen or might happen.  The evidence, ladies and
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gentlemen, and your oath, your obligation is to decide what did

happen.  

And this has nothing to do with what did happen to

these six people.  It's an attempt to manufacture a perceived

harm where none actually exists.  It's an attempt to manipulate

a jury.  And that's why Judge Britt instructed you, as to the

health claims, that the plaintiffs in this case are not seeking

any damages as a result of diagnoseable medical conditions and

any testimony you may have heard from any witness that would

tend to deal with that subject must be ignored by you.  

I wish I could say it ended after Dr. Wing and

Dr. Rogers, but in his closing argument, Counsel just referred

to upper respiratory illness and other problems related to

health that none of these plaintiffs have suffered -- not a

single one, not a single day, and certainly not because of

anything that happened at Greenwood 1 or 2.

The only -- Murphy-Brown was criticized for the

witnesses it brought to the case.  Let me say a little bit

about the witnesses that we brought to the case.  The only

medical expert who testified in this case, the only medical

doctor was Dr. Keith Ramsey, the chief of infectious disease at

Vidant Medical Center and at Carolina East, two hospitals that

are located in the heart of hog country in North Carolina.  

He's an internist, he's an infectious disease

specialist, he knows what he sees every day.  He treats

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 71 of 157



    72

patients in the real world, not in research papers in an ivory

tower at a university.  He makes people better after he figures

out what's wrong with them and what's causing their illness.  

And what did he say?  That, in 13 years, he has

never, ever seen an adverse health effect related to proximity

to a hog farm.  He holds that opinion to a reasonable degree of

medical certainty -- not research studies, not peer review

committees, not paper journals.  He holds that opinion, ladies

and gentlemen, because he, like your doctor, lays hands on

patients and fixes them, and there's not a better set of

experience in the world than that.

In 13 years of practicing medicine in Eastern North

Carolina, he has never once had a patient relate any malady at

all to proximity to a hog farm and he is not aware of a single

colleague of his who has done that either.  He's not aware of

the State ever having related a malady to proximity to a hog

farm in Pender County or Pitt County, where he serves as the

chair of the county health board, or any other government

entity, including the United States Centers for Disease Control

in their Morbidity and Mortality Weekly Report.  It doesn't

exist.

We can pile up all the papers in the world that talk

about theoretic risks, but 20 years later, after practical

experience, nobody can speak better to the real-world reality

than Dr. Keith Ramsey.  
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Now, because he's a practicing doctor doesn't mean

he's not smart, it doesn't mean he can't write a research

paper.  He's done that.  He had the researchers -- he had the

plaintiffs' expert witness, Dr. Steve Wing, come to him with a

research assistant and say, "Here is my hypothesis.  I want you

to help me prove it."  And what did he say?  He didn't say,

"Well, that's contrary to my experience.  Go away."  He didn't

say, "I want to stick my head in the sand and ignore it."  He

said, "Use my data set and see if it's true."  He has one of

the nation's most comprehensive data sets of MRSA,

Methicillin-resistant Staph aureus infections available, and he

made it available to these researchers.  He gave them the data

they needed to prove their paper theories.

And what did that real-world data do?  It disproved

them.  It showed exactly the opposite.  There was no

relationship between the incidence of MRSA and swine density.

There was no greater proportion of people who suffered from

MRSA closer to hog farms than who didn't.  And maybe most

convincingly, when he did the genotyping, when he looked at the

MRSA DNA, there were zero cases related to hogs.  But every

single one of the 49 cases was related to community-acquired

MRSA, to MRSA from people.  The paper studies were wrong and

the DNA proved it.

If you were deciding a criminal case, you wouldn't

ignore the DNA in favor of some uncorroborated testimony, and
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you shouldn't here either.  The DNA is the truth, the DNA is

the science, and the DNA disproves the entire hypothesis on

which the scare tactics used before you are based.

The reality, ladies and gentlemen, is that the lagoon

and spray field system is safe and effective and sustainable

and natural.  That's why North Carolina has permitted it,

authorized it, encouraged it for decades.  It takes manure from

the animals and collects it and contains it safely in a lagoon

so that it's not spread haphazard over slopes and in waterways,

when the ground is frozen or when it's precipitating.  That's

what we want to avoid.  We want to hold it safely and securely

and treat it, which the anaerobic lagoons do.  

What comes out of those lagoons is a natural, organic

fertilizer.  It is different than what goes into the lagoons,

and we have analytical, scientific proof of that with every

predictive waste report that we'll go over in just a minute.

It is a functioning waste treatment system that does

good things.  It results in the organic breakdown of the manure

and turns it into an organic fertilizer that can be land

applied to help grow crops which farmers get paid for and which

feed the animals and completes the cycle on which we all

depend.  That's why the State of North Carolina not only allows

it; they require it.

What did Ms. Lawson explain?  It would be illegal to

have this number of animals on the ground because of the
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environmental harm that would result.  She explained the waste

treatment process, how it reduces the pathogens and breaks down

the manure.  And she explained how the State of North Carolina,

armed with all the studies it commissioned by Dr. Wing and

otherwise, decided not only to continue to allow these, but to

encourage, to intend that as many farms as possible operated

under the general permit.  That's not Murphy-Brown that said

that.  That's not Smithfield.  That's the State of North

Carolina and our appointed and elected officials.

The plaintiffs have put that system on trial.  The

plaintiffs have put that process on trial.  But I am thoroughly

convinced that Judge Britt is not going to instruct you to go

back to that jury room and ask whether the general permit ought

to be renewed.  That's not why we're here, ladies and

gentlemen.  That's the law of North Carolina.  Now, it may

change.  It may be modified, that permit may be revoked, but

that's the law of the State of North Carolina and has been for

some time.

The story started in the 1970s, and Mr. Kaeske spent

days and days and days on what happened between then and 1999,

when Governor Hunt, on April 22nd, called for a conversion of

the lagoon and spray field system.  

Well, talk is cheap and no matter which side of the

aisle you're on, political talk is -- I think we can all

agree -- is very cheap.  Press releases are easy to issue.
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What Governor Hunt did in actuality was draft, promulgate, and

enforce the first general permit in the State of North

Carolina.  It lasted until 2003.

Governor Hunt, the same governor that the plaintiffs

are telling you wanted to outlaw lagoons, did the opposite.  He

told North Carolina farmers that if they were going to raise

animals, they had to use one.  His Division of Environmental

Quality enforced those standards for five years.  

After Governor Hunt, Governor Mike Easley, the

Attorney General who signed the Smithfield agreement in 2000,

he served two terms, he issued two general permits that did

exactly the same thing.  After Governor Easley, Governor Perdue

came in.  She issued a general permit under different terms and

conditions that did the same thing.  

After Governor Perdue, Governor McCrory came in.  He

issued a general permit authorizing and continuing the

continued use of a lagoon and spray field system, and that's

the same permit we operate under today under Governor

Cooper's administration.  

There has been a political debate about this, ladies

and gentlemen.  The State has balanced the interests of the

economy and the health effects and farmers and adjacent

property owners, and for 20 years, over the course of four or

five different permits, they've changed the permits and they've

taken public input and they've debated and they've listened,
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and each and every time, they have said that the benefits of

this system outweigh whatever costs there might be.  This is

the same state that commissioned many of the studies on which

the plaintiffs are relying to prove a risk of injury that they

didn't actually suffer.

The State of -- Smithfield doesn't have to read those

studies, ladies and gentlemen.  That's the State's job.  The

State has considered everything that's been put in front of

you, and each and every time the State has said, "These are the

conditions under which farmers should operate."  They have to

have prescribed specifications so that the lagoon is effective.

It's not a hole in the ground.  It's more than that.  There is

actual anaerobic treatment here.  This is the waste report.

Farmers have to prove that their lagoons are working before

they apply effluent.  

Let me say that again.  You don't put a hole in the

ground and let anything run into it and then dump whatever you

want out of it.  That's not what happens.  You have to take a

sample from the lagoon and have to submit it to a laboratory

within 60 days of land application to prove that your lagoon is

doing what it was designed to do.

That laboratory analysis checks the pH level, which

is an indicator of how many pathogens have been reduced, and it

checks the nitrogen level.  And I want you to note that number,

if you can.  It's .92 in this case from Greenwood farms.  That
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nitrogen level has been reduced significantly.  That nitrogen

level is ammonia.  The anaerobic lagoon brings down nitrogen,

and I'd ask you to keep that in mind because when we talk about

covered lagoons, I'm going to come back to that.

What goes into the lagoon, ladies and gentlemen, is

different than what comes out.  And each and every time the

farmer pulls something out, he has to prove that.  He has to

use calibrated equipment to apply it, whether it's the reel gun

that used to be in use in Greenwood or the Aerway tractor

that's now used there.  Records have to be kept and records

have to be accurate, and when they're not accurate, it's

unacceptable and there have to be consequences, and we'll talk

about those in a moment.

The State comes to inspect these operations.  In

Pender County, the Division of Water Resources and Soil and

Water have joint enforcement under the pilot program.  There

are surveillance flights overhead.  They are not once a year.

Mr. Kaeske has shown you inspection forms, several in a row,

from May of 2008.

The permit, ladies and gentlemen, is not here at

issue.  The benefits and costs of the lagoon and spray field

are not here at issue.  That will come up again next year.

September 30th, 2019, the current permit expires and the State

will again decide whether and under what conditions it should

be renewed.  
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There's a time and a place for that debate, and

Ms. Lawson will ensure that all the stakeholders -- left, right

and center -- environmental activists, industry, and everything

in between get the same draft rule at exactly the same time,

that they have the same opportunity to attend the same meetings

and provide the same input, that there are public meetings with

hearing officers where you or the plaintiffs or Mr. Summerlin

can all go and speak their mind, and where the State is legally

obligated to consider each and every opinion that's expressed

about this subject.  But that's not what we're here to decide

today.

The lagoon and spray field system, ladies and

gentlemen, is not on trial.

I want to talk briefly about the supposed solutions

to that system -- solutions, by the way, that Mike Williams,

the Attorney General's designee, said don't exist.  

There is no environmentally superior technology under

the AG's agreement.  If there were, Smithfield would be

obligated, as it agreed to do 20 years ago, to implement it.  

Shane Rogers' solutions, Super Soils, is not a

solution at all.  It doesn't eliminate the lagoon.  It puts in

its place a homogenization tank -- that picture on the upper

left, 15 feet tall, 205,000 gallons -- where all of the manure

and urine from the barn is washed into the homogenization

tank -- the open-air homogenization tank.  It's the same as a
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lagoon.

The solids are then separated and stored in open

containers on the farm and then trucked 30 miles away to a

compost facility, a compost facility that can accommodate three

farms at a time -- meaning that for the 2000 or so permitted

farms in North Carolina, we need 700 of these facilities.  

Shane Rogers' solution requires putting 700 solid

waste compost facilities that are open air around Eastern North

Carolina.  That's not a solution, ladies and gentlemen.  That

moves an issue from one place to another.  

And if you want to see a farm turn into a factory,

you ought to walk along the catwalks of Super Soils.  It looks

like an oil refinery with tanks and pipes and valves.  How can

somebody think that's a solution?  Well, the only way to think

that that's a solution is to never have seen it in operation,

to never talk to the farmers who have run it, to never test or

sample around it, to never consider half of the waste stream,

the solids, to never read the Schiffman study analyzing the

odor from this operation, and to admit that the company is out

of business.  

Nobody is installing Super Soils systems anywhere.

It doesn't exist.

The composting facility has been shut down because it

doesn't solve the problem.  All it does, ladies and gentlemen,

according to Mike Williams, is exactly what Smithfield and the
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State of North Carolina agreed couldn't be done, and that is to

eliminate farmers in North Carolina.  Mike Williams said, "This

will put more than 12 percent of farmers out of business."  The

State of North Carolina said that's not acceptable.  Smithfield

said that's not acceptable, and Smithfield promised its

contract farmers, people like Paul Stanley and Dean Hilton,

that that wouldn't happen.

This is Exhibit 76.  It's in evidence.  You'll have

it in the back room.  This is the evaluation of that

technology.  It talks about how many farmers would be put out

of business and it talks about the odor reduction.  You were

just told, ladies and gentlemen, that Super Soils was

100 percent efficient at removing odor.  That's not correct.

That's not correct at all.  

Table 4 of Defense Exhibit 76 shows the odor study

that Dr. Schiffman conducted on all of the alternate

technology.  It compares the conventional technology on the

Stokes farm, the lagoon and spray field system -- that's the

shaded row on the top -- to the Super Soils system.  Remember,

Super Soils has two parts, liquid and solids.  It rated the

odor at 200 meters and 400 meters at both the day and the

night, four separate readings for Super Soils, and compared

that to the conventional farms.  

When you combine the solids and the liquids, what

Dr. Rogers failed to even consider, the numbers are virtually
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identical to the conventional system.  In fact, at

400 meters -- that's the second column -- Super Soils creates

stronger odors.  At 200 meters in the daytime, Super Soils

creates stronger, more intense odors.  In the nighttime at

400 meters, Super Soils combined, liquid and solids, creates

more odors than the conventional system.  

The simple fact of the matter, ladies and gentlemen,

is that Super Soils is not a solution, nor is covering a

lagoon.  

If covering a lagoon were the solution, Mike Williams

would have told everybody to do it.  That didn't happen and

there's a reason it didn't happen.  Covering the lagoon doesn't

do anything when you're recirculating the water from that

lagoon into the barns.  It doesn't affect the odor from the

barns at all.  And it does affect the odor from the spraying,

and this is how:  It makes it worse.  

On the left are Mr. Butler's predictive waste

reports.  On the right are Mr. Hilton's.  Mr. Butler has

covered his lagoon and thinks that everybody should do it.

Mr. Hilton has not.  Look at the nitrogen levels.  Mr. Butler's

nitrogen in his covered lagoon is six or seven times -- excuse

me -- five or eight times higher than Mr. Hilton's.  Nitrogen

is the ammonia.  That's one of the odor compounds that

Dr. Rogers identified -- that's the smell.  That's what

Mr. Butler said was pungent.  That's what's got the ammonia.  
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That's why the neighbors still complain whenever

Mr. Butler sprays, and that's because it traps in the gases, it

doesn't allow rainwater in to dilute it, and it elevates the

nutrients that the anaerobic waste treatment system is designed

to reduce.  It's not a solution at all, ladies and gentlemen.

It's the wrong answer in North Carolina.  It increases nitrogen

and increases ammonia.  That's why Mike Williams didn't

recommend covering any of the lagoons.

All right.  Let me skip to what we should be talking

about, if we can, and that's the first question:  Did the

defendant, Murphy-Brown -- not the lagoon and spray field

system in general, not the general permit, not the State of

North Carolina -- did the defendant, not even Greenwood

Livestock -- but did the defendant, Murphy-Brown, substantially

and unreasonably interfere with these six plaintiffs with the

use and enjoyment of their property?  

Mr. Kaeske just answered this question in his closing

argument.  He said yes without once mentioning any one of his

plaintiffs, without once mentioning their properties.  But,

ladies and gentlemen, it's them and their properties that we

have to focus on for the answer to this question.  

These are the things you can consider:  The

surroundings and conditions of the area, the character of the

location, the suitability of the location for the operation.

We're going to talk about each one, if we can.
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Murphy-Brown -- this case is all about odor.  You

remember hearing that a time or two or six during the trial?  

Murphy-Brown is the only party that brought an odor

expert to the case.  The plaintiffs didn't.  Murphy-Brown

brought Dr. Pam Dalton, Ph.D., Master's in public health from

the Monell Center in Philadelphia, affiliated with an Ivy

League university in U Penn, funded by the Department of

Defense, by NASA, by the NIH, and by the Bill and Melinda Gates

Foundation.  

What did Dr. Dalton do?  She introduced us to the

concept, first, of physiological smell, how our olfactory

responses perceive and then tell the brain what we're smelling.

But she also said that process can work in reverse, and our

brain can sometimes tell our nose what to smell.  

She talked about suggestibility and hypervigilance,

about warnings, how when we're told before we're going to smell

something, that we tend to smell it and we tend to fear it if

it's got a perceived health effect, and about confederate

studies where, if we're alone and one person says he or she

smells something, the other is much more likely to say the

same.

Well, when you consider those concepts that

Dr. Dalton introduced us to, it makes the evidence we have in

this case look a little different.  

This is Edna Allison's odor calendar.  This is all
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four months she's ever kept for the entire 19 years she's lived

on Piney Woods Road.  It just occurred to her, in March of

2015, that she ought to be keeping a hog farm odor calendar.

And she kept it for four months and then she stopped.  She

stopped because it was too inconvenient or it took too much

time or wasn't worth the effort -- but she stopped.  I don't

know why.

122 total days -- not a single mention of a truck,

not a single mention of a buzzard, not a single mention of a

bird on the roof.  116 days without a single mention of a fly

and 111 days without any complaint at all despite having been

suggested that she keep this calendar, having been told that

there are perceived health effects, having been told that

others were keeping the calendar, and having been told that she

should write down each and every time she's affected by it.  

All of Dr. Dalton's theories, studies, hypotheses are

right there, and yet this is what results.

Dr. Wing's odor survey that he talked about on the

video isn't that much different.  In that survey, community

activists recruited volunteers.  He started with a biased

sample.  That biased sample was then educated about perceived

health risks, about all those studies that Dr. Wing talked

about -- about personal injuries that aren't present here.

That's triggering the suggestibility that Dr. Dalton warned us

about.  
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They were told to record days on which they perceived

a strong odor.  And even that biased sample, after having been

suggested what the problem was and having been warned about

health effects and having been told to be hypervigilant,

recorded data for 1,456 days -- four calendar years -- and yet

that group only recorded strong odors 3.5 percent of the time,

on 51 of those 1,456 days.  

Is that substantial and unreasonable for that group

under those circumstances?

Dr. Dalton went to Greenwood 1 and 2 -- and

Mr. Kaeske can say that she earned $450 an hour, that's fine.

She absolutely did.  She was paid for her time.  Or I should

say Monell was paid for her time, a nonprofit for which she

works.  She didn't bill $300,000 for work in this case.  If

there's bias that comes from obtaining payment for one's

services, nobody would be more vulnerable to that charge than

Dr. Rogers.  

Dr. Dalton set up a weather station and got data for

30 days at Greenwood 1, lots of data, but principally she was

interested in the wind.  And she constructed a wind rose with

that data, and she proves that the wind blows far more often

than not from the southwest to the northeast.  

Mr. Kaeske is absolutely right.  I'm going to talk

about the wind because the wind, as Dr. Dalton explained, has a

very substantial effect on odors.  It transports them, it
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disperses them, and in this case, it moves them from the

southwest to the northeast, away from people and into the

woods.  That is a well-sited farm.  That goes to the

suitability of the location.  That's exactly where we want the

prevailing winds to blow for these farms, and Dr. Dalton proved

that that was the case.

Dr. Dalton then proved that that accords with the

State of North Carolina's weather data from its closest field,

Williamsdale.  How important is the wind?  It's so important

that Mr. Kaeske and Dr. Rogers went 30 miles away from

Greenwood to try to find a facility somewhere -- anywhere,

please -- where the wind might blow north to south.  It doesn't

at Greenwood; it doesn't at Williamsdale.  It blows from the

southwest to the northeast, just as Dr. Dalton's scientific

data proves.

And what does that mean for the plaintiffs?  Not all

the time, but the majority of the time, the prevailing winds

are blowing away from their homes to the north.  That's true

for Jimmy Carr.  That's true for James Jacobs.  That's true for

Lucy Sidberry.  That's true for the Messicks and for

Ms. Allison. 

Mr. Hilton described the area into which those winds

blow.  23 or 2400 acres of uninhabited timber, of logging

country.  The only people there are the people enjoying the

outdoors on ATVs or horses or hunting or hiking.  They're
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people who choose to be there.  

The other factor that's really important, Dr. Dalton

said, was distance.  And what do we know about distance?  Well,

we know what Dr. Rogers told us in his report.  Dr. Rogers, the

plaintiffs' expert, said that anaerobic treatment lagoons

should be at least 1,000 feet away from inhabited residences.

And if we focus, ladies and gentlemen, on the six plaintiffs in

this case, you'll see that every one of them is much more than

1,000 feet away from the closest part of the treatment lagoons

at Greenwood 1 or Greenwood 2.  

What does the State of North Carolina say?  Well,

Dr. Rogers didn't know because he hasn't read the North

Carolina law on the subject, and that law didn't apply to these

farms when they were sited.  But even if it did, North Carolina

requires 1500 feet, still a distance outside of which each and

every one of these six plaintiffs live.  

Distance matters and the wind matters.  And as you're

determining the suitability of the location, I'd ask you to

keep those two principles in mind.  

What does that mean?  Well, not unexpectedly, ladies

and gentlemen, that means that people on Piney Woods Road are

not complaining about odor, and that includes the plaintiffs at

least before they filed a lawsuit asking for 2 to $4 million

each.

These farms were built in 1994 and in 1995.  The odor
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regulations came out five years later, in 1999.  Since that

time, each and every person in North Carolina who perceives any

problem with odor at all has the right, the ability, and the

absolute privilege to call the Department of Air Quality and

say, "Get some inspectors out here now, there's a problem."  

And from 1999 until today, there has been exactly one

call made, not by any of the plaintiffs but by somebody who

lived on LC Bland Drive -- not by any of the neighbors, not by

any passerby, not by any hunter, not by any ATV rider, not by

anybody.  Not by a regulator, not a single odor complaint until

September 30th, 2016.  

What happened on that day?  Three trained odor

panelists from the Department of Air Quality responded.  That

same day, they evaluated the farm and determined it was

compliant.  They detected no odor.  And then what did they do?

They went next door to the biosolids field to check land

application there.  Why did air quality experts go next door to

the biosolids field?  Because that's a likely source of

malodor, and that's worth checking out while you're there

considering a complaint.

The odor complaint system isn't perfect, but it

worked in this case.  And more importantly, ladies and

gentlemen, the absence of any complaint in between, during the

23 years in which Greenwood 2 has been in operation and the 22

years in which Greenwood 1 has been in operation -- 45 years
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total -- means something, doesn't it?  For all the people that

might have called in a complaint and didn't, isn't that a vote

about whether or not there's a substantial and unreasonable

nuisance on Piney Woods Road?  And doesn't that data suggest

that there's not?

There's other data.  There are neighbors who live

closer to the farms than the plaintiffs do.  This is the

cluster of homes around Lucy Sidberry's house.  Mr. Bannerman

is next door.  Ms. Green and Mr. Henry are next to him.

Ms. Fisher used to live in the house next door before she moved

a few weeks ago.  Mr. Jackson, Ms. Sidberry's brother, is down

the street to him.  Each one of those people is closer to

Greenwood 1 than Ms. Sidberry.

Across the street is Mr. Alderman and Mr. Patrick

Henry and Ms. Bordeaux and Ms. Boney and Ms. Shellman.  And how

many of them have filed an odor complaint or a lawsuit or a

telephone call to Murphy-Brown ever?  None.  Not one -- not in

all the time they've lived there, not despite the fact that

they live closer to this farm than Ms. Sidberry.  Doesn't that

indicate the absence of substantial and unreasonable

interference with these properties?

The story is the same at Greenwood 2.  Mr. Carr, as

we know, lives right there.  Mr. Jacobs lives right there.

Those two relatives of Ms. Sidberry are making a claim, but

look around them.  Look at the people who aren't -- not
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Ms. Quinese Murphy next door, not Miss Martin next to her, who 

have the basketball hoops and the play set and outdoor pool and

the children who are outside, shooting baskets every day, and

not Mr. Martinez behind them, not Mr. Adams, not Mr. Riley.

MR. KAESKE:  Your Honor, I object.  There is no

evidence as to who any of these people are.

THE COURT:  Just a minute.  

Objection's overruled.

MR. NEALE:  Not Ms. Gutierrez, not the Watsons, not

Ms. Bellamy, not Mr. Pridgen, not Mr. Spencer, not Mr. Ennis,

not Ms. Martinez, not Ms. Irving, and not the Alaska House, the

Newts, at which Nelson Bland mows the lawn.  Not one of those

houses -- not one person who lives there has filed a lawsuit

against Murphy-Brown or called in an odor complaint to the DAQ.  

Doesn't that suggest, ladies and gentlemen, the

absence of a substantial and unreasonable interference?  Most

of them are closer than Mr. Carr and Mr. Jacobs.  Their votes

count.

The other votes that count are the people who are

voting with their pocketbooks.  In 1998, there weren't a lot of

homes around Greenwood 1.  Eighteen years later, in this aerial

photograph, we've circled all the new homes.  These aren't just

new people moving into the community.  These are people

building new houses, making substantial investments to live

there because it's a good place to live.  Each and every one of

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 91 of 157



    92

those yellow circles is a vote that there's not substantial and

unreasonable interference.  

There are lots of newcomers to the area, as

Ms. Sidberry testified to on July 25th.  There are people

buying homes and selling homes and renting homes like Mr. Hall

does from Ms. Sidberry.  If there were a substantial and

unreasonable interference with that property, wouldn't Mr. Hall

look elsewhere?  But he never has.  

Wouldn't Ms. Dougherty decide to rent away from a hog

farm rather than next to one?  But she didn't.  

The story is the same at Greenwood 2.  If we go from

1998 to 2016, we can easily circle half a dozen or so brand-new

buildings, some of which are right next to the farm.  Those

folks are voting with their pocketbooks.  Those folks are

saying, "I want to live here.  I want to raise my family here."

Everybody who builds a home there is saying, "There is not a

substantial and unreasonable interference with my property."

Their votes count too.  

What we're left with, ladies and gentlemen, are six

people from one family up and down the road who are greatly

outnumbered by residents who appear to have absolutely no

problem at all with the farms.

There's a new home being put in right across from

Greenwood 2 as we speak.  Mr. Jacobs and Mr. Carr didn't go

over there and warn Mr. Gomez about any problem.  Mr. Gomez is
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choosing to put his home there to raise his family, and if

there were really a substantial and unreasonable interference

and you were the neighbor of somebody moving into the

neighborhood, do you think you might say something to them?

But that's never happened.  

It didn't happen when Edna Allison moved back from

Connecticut and for five years she visited her family all the

time, 200 visits -- you may remember that testimony -- not a

single mention of the problem caused by the hog farms.  Or when

Mr. Moore bought his property, not a single mention from family

members about a problem with the hog farms.  It just didn't

exist.

These folks around the neighborhood -- of course,

they smell the farms.  Nobody is here to say that farms don't

smell.  Farms look like farms, they sound like farms, and they

smell like farms.  Nelson Bland said he smells the farm.

Robbie Cauley said he can smell the farm.  Melvin Whitehead

said he can smell the farm.  Bob White Johnson said he can

smell the farm.  Hans Lonander said he can smell the farm.  And

Linda Dougherty said she can smell the farm.  That's not

inconsistent.  

They smell it at different times and at different

frequencies.  What is perfectly consistent, ladies and

gentlemen, is the fact that each and every one of them said,

"These farms never interfered with anything I wanted to do."
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That's what Mr. Messick said.  "I ride my horse around the

farms, and I've never cut a ride short because of these farms."

That's what Mr. Moore said.  Mr. Moore said, "The farms have

never kept me from going outside when I wanted to go outside."

That would be substantial and unreasonable interference, but

none of these folks said it.  It's perfectly consistent.

Each and every one of these plaintiffs also gave an

indication about whether there was substantial and unreasonable

interference with their property.  Mr. Carr put his home on his

property -- it's his property, nobody is suggesting he

shouldn't have -- but he decided to do that after Greenwood 2

was up and running.  

Edna Allison came back from 25 years in Connecticut

and 5 years on Highway 11 and decided to move onto Piney Woods

Road again and put a new home there.  

Willie Messick returned from New York City to Piney

Woods Road.  Lucy Sidberry came from Wilmington in 2000.  Her

daughter came from Florida a couple years later.  In 2011,

Mr. Jacobs, who had been out of his home for a number of years,

moved back to Piney Woods Road with his wife.  She was happy;

he was happy.  They were thrilled to be back on Piney Woods

Road.  And that same year, Joyce Messick put a new home on her

property.  

Now, that doesn't mean that they don't have -- they

lose the right to complain, absolutely not.  What it means,
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ladies and gentlemen, that each one of these individuals, smart

individuals who know the area well, decided that they wanted to

live on Piney Woods Road despite the fact that their family had

been there for years and must have known exactly what living

near the hog farms was like.  If it was a substantial and

unreasonable interference, would they have considered looking

somewhere else?  Was there any testimony that any of them did

so?

They filed a legal complaint seeking money -- we now

know 2 to $4 million each, apparently -- in October of 2014.

Prior to that, not a single thing -- not to the Board of

Health, County Commissioners, Soil and Water, State

Environmental Quality, Air Quality, to Murphy-Brown, or to the

farms themselves -- despite the fact that they have relatives

who work at the farms.  If you had a relative who worked at a

place that was substantially and unreasonably interfering with

the use and enjoyment of your property, wouldn't you mention it

to them?  

And yet Linwood Jacobs, who worked at the farms,

never had a conversation about it with any of the plaintiffs.

The plaintiffs aren't the only ones who moved back to

Piney Woods Road.  Other people that you've heard from in this

trial, like Mr. Moore, bought land after the farms were up and

running.  Did his family tell him there was a problem?  No.  

William Hall rented from Lucy Sidberry.  Did she tell
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him there was a problem?  No.

Bob White Johnson decided to build a barn in 2008 and

a farmhouse the next year after visiting that farm for years.  

Wesley Sewell bought land on the road, then bought an

adjoining lot later.  

Linda Dougherty rented the home that Hans Lonander

went out of his way to make an offer for that wasn't even on

the market.  

Sharee and Sean Olsen, Lucy Sidberry's daughter and

son-in-law, move to Piney Woods Road from Florida.  

And Ken Moore decided to retire to Piney Woods Road

from Philadelphia.  

Each and every one of those folks made a conscious

decision to live there.

So what do you do if you're an attorney for people

who have lived there, decided to live there, decided to move

back who haven't made a complaint?  Well, you borrow the

complaints from other people in the past.  You pretend that old

newspaper articles in different places about different farms

under a different regulatory system are your complaints.  You

pretend that Murphy-Brown should have done something different

at Greenwood 1 in the absence of any known problems because

Carroll's Food, 25 years later, was told in Bladen County about

somebody on a different farm with a different prevailing wind,

didn't like the smell.  
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If you don't have health complaints or health

problems, you borrow studies that say other people might have

them.  If you don't have environmental risks or flooding at

your farm, you show pictures of other farms that do.  And if

you don't have clients who have ever complained about a

problem, you go back into the newspaper archives and find

somebody who has.  

That's why, ladies and gentlemen, there is so much

here that's not related to the claims before you.

You cite studies like Tajik that say you can't have

guests or cookouts or family reunions when, in fact, the

evidence shows exactly the opposite.  Bob White Johnson has a

party every year who invites people from Wilmington.  Melvin

Whitehead has a July 4th family reunion.  Ken Moore has an

annual Labor Day party with 150 people from as far away as

Seattle.  What are they doing next year?  Exactly the same

thing.  Nobody is afraid to plan that.  Nobody has ever

canceled one of those events.  Nobody has ever left early.  

Hans Lonander has his daughter's birthday and

Thanksgiving dinner and housewarming parties.  And Pender High

School has countless athletic events, including Friday night

football, with thousands of people who come from all over the

area, none of whom have ever mentioned a single problem to the

principal or athletic director.  

Don't each one of those people's experience tell you
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something about whether there's a substantial and unreasonable

interference on these properties?  Isn't that sworn evidence

that you're obligated under your oath to consider?  And doesn't

that experience from all those people perhaps outweigh the

little bit we heard from the plaintiffs?  

Not a single plaintiff said, "I've ever canceled an

event."  Not a single plaintiff said, "Here was something that

was planned that we couldn't complete."  Not a single plaintiff

said there was a party that was canceled or called off or an

invitation that was rejected.  Nothing.  Doesn't that suggest

the absence of a substantial and unreasonable interference?

What else did the Tajik study say?  "We can't play

outside.  We can't garden.  We can't work."  Well, in reality,

we do garden on Piney Woods Road.  We do play on trampolines

and playhouses and swing sets.  We do have outdoor pools and

bicycles and balls, basketball hoops.  We do all of those

things that are in all the neighborhoods where there are no hog

farms.  We ride horses and ATVs, we pour concrete pads so our

daughter can play basketball at the Bannermans' house.  We mow

lawns up and down Piney Woods Road and take our grandson to

learn the value of earning a dollar in the summer when he's

home from school visiting his grandfather.

We have -- we, the plaintiffs -- have swinging chairs

and picnic tables, grills, charcoal grills and gas grills, on

back decks.  We build new porches on our houses, and on those
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porches we put chairs.  We hunt.  We have rocking chairs and

sitting chairs and cushion chairs and tables and wind chimes

and geraniums and begonias.  And why do we do those things?

Because we enjoy them, because we enjoy using our property.  We

have back decks with wrought iron furniture.  

And what are you asked to believe about that, ladies

and gentlemen?  That none of that has been used since 1994.

That Mr. Jacobs and his wife did not sit on that front porch

once -- not a once.  That they moved away in 2003, they moved

back in 2011, they put all that stuff back out on the porch but

were unable even one time to use it -- not a once.

You'll have to decide, ladies and gentlemen, whether

you believe that testimony.

What matters in this case is not everything you heard

in the light, ladies and gentlemen.  What matters in this case

are the very few colored printed pages.  What matters in this

case is what happened on the plaintiffs' properties between

2011 and 2018 and for which Murphy-Brown might be responsible.  

What do we know about Jimmy Jacobs' property?  That

he has no diagnosed disease, no odor monitoring ever occurred

there, there was no mathematical modeling about the fate and

transport of compounds, no inspection by Dr. Wing, no water

quality testing of any sort, that Pig2Bac was absent twice

before it was finally detected, and that the air quality test

blanks that Dr. Rogers had there all came back positive.  Those
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negative controls that should have shown no contamination all

showed contamination because they were cross-contaminated.

Jimmy Carr, virtually the same thing -- no diagnosed

disease, no odor monitoring, no mathematical modeling, no air

quality measurement, no inspection by Dr. Wing.  His water was

tested by the County and it was fine.  

Ms. Sidberry -- Dr. Rogers never even visited her.

No visit by Dr. Wing, no visit by Dr. Rogers, no diagnosed

disease, no odor monitoring, no mathematical monitoring, no

Pig2Bac testing -- nothing.  

The same with the Messicks, except that their water

was tested again by the County and determined to be fine.  

The same with Ms. Allison.  

This is the evidence about the plaintiffs' properties

and what may have happened on those properties, and this is the

evidence, ladies and gentlemen, under your oath that you need

to decide the case on.

We know that Dr. -- but wait.  "There was Pig2Bac on

two of the houses" someone might say.  "We have to compensate

all of the plaintiffs because Pig2Bac was found on two houses."  

Well, Dr. Rogers conceded that there are different

kinds of Pig2Bac testing, there's quantitative testing and

nonquantitative testing, and we know from the one chain of

custody form we do have from him that he specifically said, no

quantification please.  I don't want the more reliable, more
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accurate version; I want the binary.  I want the version that

yields more false positives.  And that's all we know about his

testing because that's the only chain of custody form he

provided.

He absolutely said that Pig2Bac was an odor

surrogate.  He absolutely said that that was proof that what

the plaintiffs were saying was true.  But that's not a

surrogate under North Carolina law or New York law or Iowa law

or any state law.  Nobody uses Pig2Bac the way Dr. Rogers wants

you to use Pig2Bac -- no peer-reviewed study, not the EPA, not

the Department of Agriculture, not any other country for any

enforcement action for odor.  It's never been endorsed in any

peer-reviewed article.  

What do we know about the testing issues?  Well, some

samples were taken by a web designer assistant, some were taken

by attorneys.  There were no split samples for Pig2Bac provided

to Murphy-Brown.  Murphy-Brown didn't destroy samples, ladies

and gentlemen.  They never got any.  They didn't know this

testing was occurring.  There were no field blanks or other

negative controls in place for this -- quality controls for

this testing.  

There is no chain of custody that would tell us who

took the tests, what tests were requested other than that one

we saw, where he said, "Please don't give me the quantitative

results, give me the binary ones."  And we have Source
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Molecular's own disclaimer, where, in Exhibit 97, on the back

of their form, they say:  "The presence of the biomarker does

not signify conclusively the presence of that form of fecal

pollution."  

He said no to quantification, he attributes the wrong

results to the wrong home, he has 39 results but only 31

samples, he has no results available for the one chain of

custody we do have, and again, we got the disclaimer.

One more thing about Pig2Bac -- he doesn't test for

it at the Messicks' or the Allisons' or the Sidberrys'.  He

only tests for it on the two homes near Greenwood 2, the same

home at which hogs on the ground were raised for decades by

Mr. Jacobs in his backyard, where he kept hogs on pallets,

where they did what hogs do and made waste, and where

Mr. Jacobs washed that waste away every day with water.  That's

the one place in this case where Dr. Rogers decided to do

Pig2Bac testing.

Well, but what about Jimmy Jacobs, someone might say.

What about his testimony?  He's right there by the spray field.

He's right there by the entrance to the farm; surely there's a

problem for him.

What do we know about Mr. Jacobs?  He kept a calendar

for 274 days.  On 22 days, one of about every 15, he saw a

truck.  He told us that if there was a problem, it always got

on this calendar.  Not once on this calendar does he say that a
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truck woke him up.  Not once on this calendar does he ever say

that he was ever misted -- and I hope that's true.  That would

be unacceptable.  

Not once on this calendar -- excuse me -- six times

on this calendar in nine months he even sees spraying, land

application, six times, about once every six weeks.  Those are

the green squares.  That's the extent of the interference with

Mr. Jacobs.  No complaints of misting or buzzards or flies at

all on his calendar.  

Mr. Jacobs lives, as you know, along this road.

That's the treeline between Greenwood 2 and his home.  And what

did he do to that treeline before those pictures were taken?

He cut it back.  Does that sound like a man who is being

interfered with by things on the other side of the treeline?  

When Mr. Jacobs was asked where that spray came from,

which field did he identify?  He said, "It's the field right

next to me, right next to my home, the one along Piney Woods

Road."  He said, "It's not the field with the green X that I

made on the chart," not the Greenwood 2 field, but the one

right next to the ditch along his property, that red triangle

property line.  He marked it with yellow where the spray was

coming from.  

"The yellow one?"  

"Yes, sir."  

What is the yellow one?  The yellow one is Lewis
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farms.  The yellow one is that field along the bottom.  The

yellow one, ladies and gentlemen, is not Greenwood 2.  The

yellow one is the human waste biosolids field at which

wastewater treatment plants' effluent is discharged and

sprayed, as we see in this picture of 2010.  They collect

sewage and septic and grease traps from all around Eastern

North Carolina.  They bring it back to Piney Woods Road right

across from James Jacobs' and Jimmy Carr's house.  They drive

it onto the Greenwood 2 entrance right by James Jacobs' house

and they spray it on those fields, and they have for decades --

millions of gallons of wastewater treatment.  

And that, ladies and gentlemen -- and grease traps --

and that may be why we see the buzzards.  They are not over the

dead box at this farms.  These buzzards, ladies and gentlemen,

are attracted to that tanker that's laying out grease trap

waste in the fields.  Those buzzards are over Lewis farms, not

Greenwood.

All of that evidence, ladies and gentlemen, counts

for whether the defendant substantially and unreasonably

interfered with the plaintiffs' use and enjoyment of their

property.  All of that evidence is colored paper.  

And the answer, ladies and gentlemen, I would submit

is "no," there is no substantial and unreasonable interference.

But I need to talk about damages because Mr. Kaeske

did.  I understand there may be some of you who disagree with
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me about that.  

Compensatory damages -- and this is the Court's

instruction -- are not anything other than what it takes to

compensate the plaintiff, the individual plaintiff, each and

every one separately, for whatever harm they've suffered --

their anger, embarrassment, their annoyance, their

inconvenience, their decreased quality of life, and their

physical and mental discomfort.  

It is not, ladies and gentlemen, the cost of

employing a different system.  That's not a proper measure of

compensatory damages.  It's not cost savings that a defendant

supposedly realized.  It's not executive compensation or

profits of the defendant or its parent company or its

grandparent company.  It's not revenues or cost savings or

anything else.  It certainly is not harm caused to other

people.

All right.  Punitive damages.  I want to briefly talk

about this.  

Punitive damages are to punish the defendant.

Remember what Murphy-Brown did in this case?  It signed a

contract with a farmer to operate a farm under a permit issued

by the State.  That's what Murphy-Brown did.  

Does that behavior warrant punishment in the absence

of any complaint from any of these six plaintiffs?

Punitive damages have to be proven, not by a
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preponderance of the evidence, not by 51 percent, but by clear

and convincing evidence -- clear and convincing evidence that

establishes that we exhibited malice to the plaintiffs, a sense

of personal ill will that activated or incited us to perform

some act or undertake conduct that resulted in harm to the

plaintiffs.  

There is no evidence of Murphy-Brown having malice to

the plaintiffs, or willful and wanton conduct -- meaning the

conscious and intentional disregard of and indifference to the

rights and safety of others.  We didn't ignore complaints from

the plaintiffs or anybody else.  Murphy-Brown acted on those,

and I want to talk about some of those actions briefly.  

The malice or the willful and wanton conduct would

have to be based on something that the officers, directors, or

managers of that company actually did or endorsed or knew about

themselves.  Gregg Schmidt didn't intend to harm anybody.

Gregg Schmidt didn't know until this complaint was filed that

these plaintiffs even had a problem with the farms.  

What did Murphy-Brown do?  Well, Murphy-Brown

maintained and enforced their standard operating procedures.

They have a set of guidelines that farmers should follow that

make farmers better farmers and farms better farms.  Are they

perfect?  Absolutely not.  Do they absolutely eliminate any

chance of a bad smell?  No, of course not.  But is that a

positive that Murphy-Brown has that an independent farmer
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doesn't?  Absolutely, it is.

Murphy-Brown then goes out and inspects those farms.

That's not conduct that Murphy-Brown should be punished for.

When there's a problem, as there was in this case, Murphy-Brown

notes it.  They write it down.  They say, "We expect you to fix

this.  This is unacceptable."  Is that conduct that warrants

punishment?  Or is that the right thing to do so that farms are

run better and animals are better taken care of and

Murphy-Brown can be proud of the people with whom it contracts?

Dr. Rogers admits that auditing farms is a good

thing.  That's something that Smithfield growers have that

independent growers don't.  That makes Eastern North Carolina a

better place.  And when the audits aren't acceptable, plans of

action are put in place to address those deficiencies.  That

bad audit score, that 28, was done on April 20th.  Three days

later, this plan of action was put into place to fix those

problems.

A separate probation letter was written the same day

saying "That score is completely unacceptable," and what we saw

on that farm at that time to the prior owner -- who, by the

way, was told he ought to sell that farm so that it could be

run by a better management company -- is that conduct that

warrants punishment or is that exactly what you would hope a

company would do when there are problems?  Find them and help

fix them -- that's what Murphy-Brown did here.  
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The only reason, ladies and gentlemen, we're aware of

these issues is because Murphy-Brown documented them, trying to

fix them.  You can't punish a company for doing that.  That's

not the wrong thing to do.  That's not deliberate indifference.

It's exactly the opposite.

Murphy-Brown doesn't tolerate those problems.

Murphy-Brown puts those farms in probation and won't place

animals there until those problems are corrected.

Dean Hilton testified that that was a good thing, and

Dean Hilton testified that, whatever problems are on that

paper -- and this couldn't have been easy for him to do -- were

his problems and his company's to fix.  It's not Murphy-Brown's

farm.  It's not Murphy-Brown's employees on that farm.

Don Butler, who is a farmer and a Smithfield

employee, former employee, says, "I'm the farmer.  It's my

farm.  It's my name.  It's my permit.  It's my responsibility."

These are stand-up people who are trying to do the right thing,

and Murphy-Brown is trying to help and be part of that

solution.

What did the State say when the State sees a problem?

The same thing.  They enforce compliance against the farmer

with Murphy-Brown's assistance.  Murphy-Brown has always been a

resource in helping ensure compliance.  That's what the chief

regulator in the State said.  The farmer is the permitted

entity.  That's why Christine Lawson calls Smithfield or copies
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Smithfield if there's an issue.  

Can we punish Murphy-Brown for helping the State

enforce compliance?  Can we punish Murphy-Brown for having the

guts to say, "Go ahead and trespass on that farmer's property

and turn off that reel gun if it's spraying somewhere it

shouldn't?"  Absolutely not.  We should commend them for that.

That's the right thing to do, and that's exactly what each and

every one of you would do.

When Murphy-Brown discovers a problem like irregular

records, what do they do?  They say, "Fix it."  The only reason

anybody knows anything about spray field irregularities at

Greenwood 1 and 2 is because Murphy-Brown told the farmer to

fix it, and Dean Hilton, to his great credit, did exactly that.

As soon as he discovered there was a problem with Dale Meyer

and that management and those records, what did he do?  He

terminated the consultant who instructed Dale Meyer to change

those records.  He went to Soil and Water to tell the

regulators about the problem, who referred it to the State

Bureau of Investigation.  

He told his lawyer to come here and tell Judge Britt

about the problem and tell Mr. Kaeske about the problem and

tell Murphy-Brown about the problem.  And he terminated the

farm manager when there wasn't an adequate explanation.  

Isn't that a good thing?  

And isn't Murphy-Brown saying, "This is a problem and

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 109 of 157



   110

you need to fix it" -- isn't that conduct we want to reward,

not punish?

Dale Meyer is not a Murphy-Brown employee or a

Smithfield employee.  Dale Meyer is the former employee, now

fired, of a management company hired by a grower.  If you watch

that video and you resent the fact that he invoked his Fifth

Amendment rights, keep that in mind.  That's not Murphy-Brown.

Murphy-Brown didn't tolerate that.  That's not Greenwood

Livestock.  Greenwood Livestock didn't tolerate that.  That's

Dale Meyer.  Dale Meyer is not on trial today here today,

ladies and gentlemen.  That day may come, but that's not what

this jury is here to decide.

Murphy-Brown is the only ISO 14001 livestock

certified company.  As part of that, they have an environmental

management system and a complaint process pursuant to which

they maintain this external communications log.  Whenever

there's a complaint, they track it at the highest levels of the

company -- whether it's trash thrown from a truck or drift from

a spray field.  

Is that conduct that we want to punish?  Or is that

conduct for which Murphy-Brown ought to be commended?  

Murphy-Brown gave the State of North Carolina

$65 million to research and develop and enhance environmental

projects in 2000 to try to find a better alternative to the

existing permit.  That's not conduct that ought to be punished,
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is it?  Isn't that part of the solution?  Isn't that part of

ensuring that the general permit and its conditions are the

best possible for all Carolinians?

Tom Butler said Smithfield is passionate about

innovation.  He said that he respects Kraig Westerbeek, he's

known him a long time, and he shares Mr. Butler's passion for

alternative technology.  He said he's not aware -- he said that

Kraig has worked very hard in trying to find the system, but it

hasn't been found yet.  

Can we punish Murphy-Brown for the fact there's not

an economically feasible alternative to the permitted system?

What did Christine Lawson say?  Christine Lawson said

that Smithfield has more individual permits and more

alternative technology than all the other players combined.

They are working as hard as anybody to improve the lagoon and

spray field system.

Tom Butler, online, praises Smithfield for their

innovative approach in converting hog waste into fertilizer.

Isn't that behavior that we ought to be commending and not talk

about punishing?  

And Smithfield supports and encourages renewable

energy from hog farms.  Tom Butler said that without SB3 --

without Senate Bill 3 and without Smithfield's help in ensuring

that Senate Bill 3 got through, none of his projects would be

possible.  That's not conduct to punish; that's conduct to
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reward.  

Murphy-Brown invests in R & D.  

Who did we bring to trial?  We brought the chief

technology officer, Terry Coffey -- Dr. Terry Coffey, who

explained everything they're doing in regards to genetics and

vaccines and feed conversion, how the vaccination benefits

growers, improves the health of animals, reduces the need to

use antibiotics, and how feed conversion reduces the amount of

manure on farms, how they do measure the manure that comes

out -- they do it in the metabolism lab -- and how that's

resulted in proven gains across the system over time, including

at Greenwood 1 and 2 -- reducing manure, reducing nitrogen, and

reducing smell.  

Those are good things, ladies and gentlemen.  That's

not conduct that we ought to be talking about punishing

somebody for.

You've been very patient, and I want to thank you

again for your continued attention throughout this trial.  

We know, ladies and gentlemen, that the first

question you're going to answer:  Did Murphy-Brown

substantially and unreasonably interfere with plaintiff's use

and enjoyment of their properties during these years, 2011

through 2018 -- the colored paper.  Not the studies from a

different time, not environmental crises from a different

place, not maybes or might haves or coulds or cans, but did.  
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That's the evidence, ladies and gentlemen.  

And we know from the evidence that Murphy-Brown did

not substantially interfere.  We know because the only odor

expert to testify in this case said that.  The only medical

expert to testify in this case said that.  The many neighbors

who are not parties to this suit say that.  The many new homes

that have been built on Piney Woods Road say that.  The reality

of outdoor life from the plaintiffs and from other people say

that.  And the lack of odor complaints for years and years and

years say that.  And, ladies and gentlemen, the plaintiff's own

action in moving back to Piney Woods Road because they wanted

to and because it's a great place to live says that.

The answer to whether the defendant substantially and

unreasonably interfered with the plaintiff's use and enjoyment

of the plaintiff's property is "No."  

And the answer to whether the defendant,

Murphy-Brown, by clear and convincing evidence, exhibited

malice or willful and wanton conduct deliberately indifferent

to these six people -- the answer is absolutely "No."

Murphy-Brown is a good company.  It's made North

Carolina a better place to live, and I'm proud to represent

them.  Thank you for your time and your attention.  Thank you

for the deliberations that I know you're going to take

seriously.  

And most of all, ladies and gentlemen, thank you for
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honoring the oath that each and every one of you took to decide

this case based on the evidence about the questions before you

and not other matters.

THE COURT:  Mr. Kaeske.

MR. KAESKE:  Yes, sir.  Sir, would you please leave

that there?

I'll be honest with you.  I really need to use the

restroom, but I really need to respond to all of that.  So if

you see me jiggling, it's for that reason.

I want to start with this.  All of this -- all of

this is the relevant evidence.  All of it.  You all know that.

THE COURT:  I can't hear you.

MR. KAESKE:  Can you hear me now, Your Honor?

THE COURT:  That's better.

MR. KAESKE:  How about now?

THE COURT:  Yes.

MR. KAESKE:  All of this is the relevant evidence.

It's all relevant.  It's relevant because Judge Britt said so.  

The only things that aren't relevant are the things

that he specifically ruled are not relevant.  There were very

few of them.  

How many thousands of objections to the evidence did

we withstand to be overruled by Judge Britt?  Judge Britt isn't

going to let me bring a bunch of irrelevant evidence or talk

about things that don't matter in this case.  That's not the
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way the law works.  That's not the way Judge Britt works.

That's not the way this courtroom works.  

The stuff you heard you heard because it absolutely

relates to what you've taken an oath to enforce, and that is

the law of the State of North Carolina.  And the law of the

State of North Carolina says that you are to consider the

interest of the community -- that's us.  That's all of Piney

Woods Road.  That's all of Eastern North Carolina.  That's all

of North Carolina.  That's Raleigh -- the community in which

they put their hogs.

Why did I bring you evidence that's old and new?  Why

did I bring you evidence of what happens during the hurricanes

that are occurring with more frequency, during the rain that

occurs with more frequency?  Because you're to consider not

just the interests of these plaintiffs -- that's not the only

evidence -- you are to consider the interests of the community.

It's on page 12.  It's on page 12.  That is part of this case.  

You are to consider the degree of the defendant's

awareness of the probable consequences of its conduct -- the

degree of the defendant's awareness of the probable

consequences of its conduct.  That's why we look at what they

know from their own files -- the newspaper articles, the

scientific studies, the statements from their own witnesses --

because it's not just about these people.  It's about these

people and these people.  It's about all of the people in North
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Carolina that are affected by their operations, not just the

Greenwood operations.  Although, yes, these six people have

decided to take on this corporation for the benefit of

everybody, and that's why we're here.  

You're also allowed to consider -- asked to consider

the duration of the defendant's conduct.  And because they

created some new corporate entity in 2001 doesn't eliminate the

knowledge that folks like Don Butler, Terry Coffey, Gregg

Schmidt who have been working for this company or their

predecessors and involved in this industry since the early

1990s had.  

Do you remember the document that I showed you where

Don Butler, in 19 -- what was it? -- '91 or '92 went to one of

his very first county board of commissioners meetings and they

said "He said all the right things.  He talked about the -- he

talked about the interest of the industry and the

sustainability of the lagoon and spray field system, and we

should keep him in mind for future positions"?

That is all part of your charge, to consider what

they've known all the way back because --

THE COURT:  Mr. Kaeske.

MR. KAESKE:  Yes, sir.

THE COURT:  I don't want to see you in misery.  If

you need to go to the restroom, go ahead.  We'll wait.

MR. KAESKE:  Do I look like I'm in misery?  
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THE COURT:  No. 

MR. KAESKE:  Well, I'm in my groove now.  Let me keep

going unless anybody else needs to stop.  

I'm fine, Your Honor.  Thank you.  

The existence and frequency of similar past conduct

by the defendant -- the existence and frequency of any similar

past conduct by the defendant.  

These are Judge Britt's words.  These are the words

of the law.  And then it says evidence you are allowed to

consider.  "Evidence which may tend to show the defendant's

conduct caused harm or created the risk of harm to the general

public or to persons who are not a party to this lawsuit."

For this company or this man to stand here and tell

you that this is irrelevant, that you're not to consider it,

that the harms to the environment, that the harms to the

community -- that all of their knowledge for all these decades

is irrelevant is not only wrong, but it's exactly against the

judge's instructions.  It's exactly what you're meant to

consider -- evidence that may tend to show the defendant's

conduct caused harm or created the risk of harm to the general

public or to persons who are not a party to this lawsuit.  And

that may be considered by you in your determination of the

reprehensibility of the defendant's motives and conduct. 

Punishment, which I want you all to consider, I ask

you to consider.  Punishment is often meted out based on
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whether there's any remorse, right?  Remorse.  That defiant

speech on behalf of this corporation that has put its billions

of gallons of hog waste in open air pits where people have to

breathe it, that defiance, calling it manipulation to show

actual pictures of what actually happens to these lagoons when

there's too much rain, to say it's manufactured, to show the

scientific articles and the newspaper articles of complaints

about which they've known for decades -- that defiance has to

stop.  

The idea that this permit -- that North Carolina, the

State of North Carolina has considered all the evidence and yet

they decide every five years that there's going to be a new

permit -- we all know that ain't the way that it works.  The

way that it works is they pay their lobbyists to go to the

legislature, to go to the regulators and say, "This is what we

want," and the idea that six folks from Piney Woods Road are

going to get Christine Lawson, who writes the permit, to change

her mind is crazy.  

She knows what the problems are.  She's known about

these lawsuits.  She's involved in it all.  And she came here

to defend them, the people she's meant to regulate.  That's the

system.  That's what the system is, and that's why we have a

nuisance law, and that's why we have lawsuits like this one,

judges like this one, courtrooms like this one, and people like

you so that changes can be made.  
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And these instructions absolutely talk about making

changes.  They talk about a deterrent effect.  They talk about

preventing future conduct from this defendant or other

defendants or future defendants or people or whatever who might

do something similar.  And that's what the legal system is

about.  

And despite the fact that we've got legislators and

lobbyists and regulators, we also still have jurors and we have

a legal system, and this is part of how we get change in the

United States, in North Carolina, by enforcing these laws --

not just their laws, not the laws that they write to be so

vague and subjective so that enforcement will be difficult --

"that may be to our benefit," they said -- but these laws.

And as long as these laws exist, there are going to

be folks like these folks who want them enforced.  

And the idea that because -- well, first, you know

that these -- you've heard, you've been here, you know that

these six are part of a bigger group of other folks, some

people whose cases who will be heard at another time.  You also

know that there are people whose claims have been heard.  You

also know that there are people that moved into this

neighborhood after the lawsuit was filed.  They are not here.

You also know there are people that moved into this

neighborhood after the lawsuit was filed who came here to tell

the truth about what they experienced so that they can make
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their complaint.

Now, they didn't bring you any person from any one of

those new homes -- not one.  If those people aren't bothered,

bring them on in here and let's all hear about it.  Instead,

we're pointing to houses on a map saying that people don't have

complaints that they brought you no evidence of.  

They went four miles away to find people to say that

these operations don't smell.  Those are the people that they

brought you.  They brought you a guy who's a life-long defense

lawyer and the people that he hunts with and the folks that are

related to Murphy-Brown.  Those are the folks that they brought

you.  

Every one of those people got on that stand, each one

of them looked you in the eye, and they told you their story.

They did the absolute dead-level best they could.  They were

honest with you.  You judged them.  You look at them and judged

their credibility.  They weren't all propped up saying all

kinds of stuff.  

If Dr. Dalton's right about what she says about

susceptibility, why didn't Jimmy Jacobs have, every single day,

"Worst odor I've ever smelled" on the odor calendar?  Or Edna

Allison?  That's not who these people are.  They are normal,

honest folks that came and told you their actual

circumstances -- what they live with and what they're doing and

what they want.  

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 120 of 157



   121

And they want change.  And they deserve to be

compensated.  And it's through that process, through this

process of you deciding the appropriate amount of damages, that

change is made.  And that's what needs to happen so that this

kind of thing stops, because the regulators aren't going to

stop it, the legislature isn't going to stop it.  We're here to

make it stop.

I want to show you -- this is from 1997.  This was

representative Richard Morgan, who is the one that was involved

in the Pinehurst deal.  He said "The industry is dominated by

major corporate players.  I think it's time to regulate this

industry like other waste-producing industries and not like

family farms."  

This is not normal agriculture.  Normal agriculture

does not create these kinds of odors, these kinds of problems.

This is something new.  This is something that was created so

that there could be -- well, and by the way, when it was

created -- what was it? -- 17,000 family farmers were put out

of business in favor of these corporate farms with thousands

and thousands and thousands of hogs so that it could all get

funneled to the top, so that Smithfield and now its foreign

owner could make the profit.  

These growers -- they don't make the profit.  They

don't see the profit.  Smithfield makes the profit.  WH Group

makes the profit.  And they're the ones that should pay.  
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And I want to say this:  Smithfield having Mr. Hilton

come into the courtroom to try to accept responsibility for

changes he's unwilling to make at his operation, is unable to

pay for at his operation, say, "This is my lawsuit" and then

walk right out the door and not show up again until now for

closing argument is shameful -- that they put up their grower

who they've signed a contract with to try to accept

responsibility for what they've done.  

This is their responsibility, and that's what the law

says.  The law clearly says in this document that if you know

or have reason to know of the likelihood of the creation of a

private nuisance, the fact that you've employed an independent

contractor does not remove you from liability.  You are

responsible even if you employ an independent contractor when

you have reason to know of the likelihood of a nuisance.

And by the way, if anyone says -- when you go back

into the jury room if anyone says, "Hey, but I don't know if

it's Smithfield's responsibility or somebody else's

responsibility, the growers' responsibility" -- I want to show

you this.  

This is Judge Britt's instruction on page 15.  What

it says about the cause of the harm -- it says "There may be

more than one proximate cause of an injury.  Therefore, the

plaintiff need not prove that the defendant's wrongful conduct

was the sole proximate cause of the injury.  The plaintiff must
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prove by the preponderance of the evidence, more likely so than

not so, only that the defendant's wrongful conduct was a

proximate cause."  

And so what does that mean?  Sometimes I like to call

that the 1 percent rule.  Even if you find that Smithfield is

only 1 percent responsible and someone were to say, "Well, I

think it's all the growers' fault," all we have to prove

according to this instruction is that the defendant's wrongful

conduct was a proximate cause, not the proximate cause.  There

may be more than one proximate cause of an injury.

Back to what I was talking about before, which is

this:  Mr. Neale's statement about there's political talk and

then there's other talk -- the fact of the matter is this is

what representative Richard Morgan said in 1997 about the -- at

the time of the moratorium.  He said, "The hog industry says it

wants to reduce odor."  Which is -- it spent far more funds on

lobbyists, TV and radio spots, and public relations consultants

than on reducing odor.  And that's true.  It's still true.

That's the way that it works.  

Now, I want to go back for a minute to talk a little

bit more about what else is going on on Piney Woods Road.  This

idea that folks on Piney Woods Road either aren't entitled to

move back or shouldn't have moved back or should leave their

properties and that's the only way we're going to believe that

there's a substantial and unreasonable interference, it's
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shameful.  It's their properties.  They were there first.  They

were born there.  They were raised there.  They may have moved

away.  They get to come back.  It's what -- it's their

inheritance.  It's their part of the United States.  It's their

right.  

And the idea that Smithfield says, "We won't believe

you that there's a problem because you still live there" --

that just doesn't make any sense.  It's not fair.  It's not

true.  If Smithfield wanted to know about complaints -- they

want to blame the victim in this case for not complaining.  If

Smithfield wanted to know about the complaints, if they truly

wanted to know about the complaints, they would put a number on

their sign.  They don't want to know about the complaints.  I

mean, I showed this so many times, and they kept pulling it

down.  This is the sign.  The sign says Smithfield.  There is

no phone number.  It doesn't invite complaints.  They don't

want to know complaints.

Those odor regulations that Mr. Neale referred to,

the folks in the neighborhood should have complained using the

odor regulations -- Mr. Hilton, a hog grower who is responsible

for 120,000 hogs, said he didn't even know there were odor

regulations.  That was his sworn testimony.  He didn't know

there were odor regulations.

So these folks -- Smithfield isn't going to believe

these folks until they make a complaint to the Department of
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Environmental Quality about the odor.

Well, the folks on LC Bland Drive -- all those little

circles that he put and said none of these people complained --

one of them is exactly who complained.  You can see it in the

address on the complaint which is in evidence.  They never even

knew the complaint had been made.  Mr. Hilton never even knew

the complaint had been made.  They didn't know the complaint

had been made until I made them aware that the complaint had

been made.  

That's not a system that works.  That's not a system

that anybody can use to get any change.  And the fact or not

fact that people did or didn't complain according to that

system means nothing with respect to whether there's a problem

that you need to fix.  It means nothing.

And by the way, the idea -- Smithfield has got their

own complaint log, right?  Did they put it into evidence?  This

is what's in the complaint log.  Look.  All these complaints.

Follow-up action taken -- none.  None.  They don't respond to

every complaint.  

And by the way, what did Mr. Butler tell you would

happen if there was a complaint?  Remember I asked him?  I said

it just like this:  I said, "Now, imagine that Lucy or Joyce

figures out how to make a complaint.  They get ahold of

somebody at Smithfield.  They call them up.  They come out the

next day, next day, whenever -- and they investigate.  And what
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they found out is that it's 100 out of 100 on the site audit

and they're complying with their permit.  What are you going to

do about it?"

And he said, "That's it."  That's it.  

That was his answer, "That's it."  

I said, "That's it?"  

He said, "That's it."  

There's nothing that they are going to do about it.

They're not going to make a change to stop the odor until

someone makes them.

There's this thing that seems to have happened during

this trial where Smithfield wants to talk out of both sides of

its mouth.  At one time, it wants to say that the lagoon and

spray field system doesn't create any problems -- it's

completely sustainable.  Apparently, they intend to keep their

lagoons open and filled with waste for decades in the future.

But then they try to take credit for being innovative when

growers, not paid by Smithfield, but growers take it upon

themselves to try to make changes.  Those two things don't go

together.  It's either innovative to make a change to reduce a

problem or it's sustainable to continue to have the open pit

lagoons.  We know it's not sustainable to continue to have

these lagoons.  A change needs to be made.

Okay.  I want to talk for a second about the Lewis

farms issue.  This came up at the beginning.  Apparently, it

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 126 of 157



   127

keeps coming up throughout.  There's not one witness that's

come to tell you that Lewis farms was a problem.  Of all the

people in the neighborhood, this idea that their -- the idea

that there are millions of gallons of anything at Lewis

farms -- there is absolutely no evidence of that.  

They didn't bring you any DENR or DEQ documents from

Lewis farms.  They didn't bring you a man from Lewis farms or

woman from Lewis farms or a neighbor that says Lewis farms is a

problem, or, "Lewis farms is a problem for me."  

The one thing they pointed to is the thing in the DEQ

complaint that says "No odor from Lewis farms."  None of these

folks have ever smelled a problem from Lewis farms.  It was

there before the hog operations.  It's still there now, and

nobody complains about it.

All right.  So obviously, this is my last opportunity

to talk to you, and so I want to make sure that everybody has

had their input and that I haven't forgotten anything.  And I

know what's going to happen is I'm going to sit down and you

all will leave and I'm going to say, "Oh, I wish I would have

said this."  And that's just going to happen, and it's got to

happen.  But this -- there are a couple thoughts that I want to

leave you with.

Here is the first thought:  The first thought is that

when you're considering Question Number 2, I want you all to

remember that the period of time for which you're considering
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the damages that the plaintiffs are entitled to recover is a

seven-year period.  It is everything that they've suffered in

seven years from October 17th of 2011 until today -- until

today.  

And when you consider until today -- and you consider

anger, embarrassment, annoyance, inconvenience, decreased

quality of life, physical and mental discomfort -- I want you

to consider the way they're still being dealt with today.  And

this is what I mean by that.  Part of this whole nuisance, part

of this whole nuisance is for -- for these folks is the denial,

the denial of their problems.  

For a company to say they want to hear complaints --

they've been provided complaints.  These folks have complained.

Their lawyers went to Wesley Sewell's house.  Wesley Sewell

complained.  No changes were made -- two years ago.  Their

lawyers went to Kenneth Moore's house.  Mr. Moore complained.

No changes have been made.  That's all stuff that you can

consider.

There is no formula for you deciding what the amount

is.  You can -- it's completely up to you.  I made a

suggestion.  My suggestion, I think, is based on the logic of

the evidence -- what it takes to prevent the harm.  The

Smithfield agreement showed -- you all saw it.  We put in four

different Smithfield documents -- they all said it's both

technologically and operationally feasible, Super Soils.  
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You heard from Mr. Schmidt, who said he went there

and talked to the man who was using the Super Soils on his

operation.  He said that it eliminated the odor.  That's what

the testimony was.  The issue is the economics, and the

economics did not take into account their profitability.  The

economics was about whether the growers could afford it.  The

growers can't afford it.  There's no question the growers can't

afford it.  But Smithfield can afford it and you know that

because of the revenue numbers.

I want to conclude by saying this:  This has been,

obviously, a process.  We've been involved in this process

since 2014.  It's now 2018.  The process for us is coming to a

conclusion, but now it's your turn to take it up.  And I'm

asking each one of you to engage in this process along with us

to make things right -- to both fix the harm and to prevent

this from happening in the future.  You have the power to do

that.  

The 12 of you will make a decision together.  You are

the voice of the community in this case.  And what you say to

Smithfield should cause them to make a change, but the only way

that what you say to Smithfield can cause them to make a change

is if you speak in the dollars that they understand.  That's

the way that it works.

If your -- it's as simple as this:  If your verdict

is not large enough so that they decide they would rather have
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more lawsuits than use alternative technology, then that's what

will happen.  You have the ability to tell them with your

verdict, "We're North Carolina and we believe that something

needs to happen, and we want you to make a change."  

I'm asking you all together to come to that

conclusion, to make that decision.  And those of you who agree,

I'm asking you to fight for that position.  Don't change your

mind.  Fight for that position.  And do your best to come up

with a verdict that you all are happy with and can live with

and causes the change that we need.  

Thank you very much.

THE COURT:  Members of the jury, we're going to take

our luncheon recess at this time.  It'll only be for 30

minutes.  Your lunch is either back there or will be back

there.  

When you come back, I'll instruct you on the law that

you must apply in making your decision in the case.  You may

leave your notepads and other materials right there.

Everyone else remain seated as the jury leaves the

courtroom.

     (The jury exited the courtroom at 12:33 p.m.) 

    (The proceedings were recessed at 12:33 p.m.and reconvened 

at 1:08 p.m.) 

     (The jury entered the courtroom at 1:09 p.m.) 

THE COURT:  Members of the jury, my law clerk will
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hand you now a copy of the jury instructions, and a copy of the

issues and the verdict form.  I would ask that you take these

and hold them.  Don't be trying to read them or anything until

I tell you what to do with them.

     (Pause in the proceeding.) 

THE CLERK:  Can everyone check theirs?  There were

six of each.

THE COURT:  Okay.  Now, we're going to be dealing

with the thick one first so you can put the other one behind

it.  And if you desire, you may take notes on it.  You'll be

able to keep these for your use and whatever use you want --

you care to make of them.

And I'm going to read this literally, but I would ask

that you follow along with me.  The main purpose in giving you

a copy is so that you'll have a copy back in the jury room for

your deliberations.  But if you want to follow along as I

deliver them to you, that's fine.  And as I say, they are for

your use.

Now that you have heard all the evidence and the

argument of counsel, it becomes my duty to give the

instructions of the Court concerning the law applicable to the

case.

It is your duty as jurors to follow the law as I

shall state it to you and to apply that law to the facts as you

find them from the evidence in the case.  You are not to single
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out one instruction alone as stating the law, but must consider

the instructions as a whole.  Neither are you to be concerned

about the wisdom of any rule of law stated by me.

Regardless of any opinion you may have as to what the

law is or ought to be, it would be a violation of your sworn

duty to base a verdict upon any view of the law other than that

given in the instructions of the Court, just as it would also

be a violation of your sworn duty as judges of the facts to

base a verdict upon anything other than the evidence in the

case.

In deciding the facts of this case, you must not be

swayed by bias or prejudice or favor as to any party.  Our

system of law does not permit jurors to be governed by

prejudice or sympathy or public opinion.  Both the parties and

the public expect that you will carefully and impartially

consider all the evidence in the case, follow the law as stated

by the Court, and reach a just verdict regardless of the

consequences.

This case should be considered and decided by you as

an action between persons of equal standing in the community,

holding the same or similar stations in life.  A limited

liability company, or LLC, is entitled to the same fair trial

at your hands as is a private individual.  The law is no

respecter of persons, and all persons, including LLCs, stand

equal before the law and are to be dealt with as equals in a
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court of justice.

When a company is involved, of course, it may act

only through natural persons as its agents or employees; and,

in general, any agent or employee of a company may bind the

company by his or her acts and declarations made while acting

within the scope of his or her authority delegated to him or

her by the company, or within the scope of his or her duties as

an employee of the company.

As stated earlier, it is your duty to determine the

facts, and in so doing, you must consider only the evidence I

have admitted in the case.  The term "evidence" includes the

sworn testimony of the witnesses and the exhibits admitted in

the record.

Remember that any statements, objections, or

arguments made by the lawyers are not evidence in the case.

The function of the lawyers is to point out those things that

are most significant or most helpful to their side of the case,

and, in so doing, to call your attention to certain facts or

inferences that might otherwise escape your notice.  In the

final analysis, however, it is your own recollection and

interpretation of the evidence that controls in the case.  What

the lawyers say is not binding upon you.

So, while you should consider only the evidence in

the case, you are permitted to draw such reasonable inferences

from the testimony and exhibits as you feel are justified in
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the light of common experience.  In other words, you may make

deductions and reach conclusions which reason and common sense

lead you to draw from the facts which have been established by

the testimony and the evidence in the case.

There are, generally speaking, two types of evidence

from which a jury may properly find the truth as to the facts

of the case.  One is direct evidence, such as the testimony of

an eyewitness.  The other is indirect or circumstantial

evidence, the proof of a chain of circumstances pointing to the

existence or nonexistence of certain facts.

As a general rule, the law makes no distinction

between direct and circumstantial evidence, but simply requires

that the jury find the facts in accordance with the

preponderance of all the evidence in the case, both direct and

circumstantial.

Now, I have said that you must consider all of the

evidence.  This does not mean, however, that you must accept

all of the evidence as true or accurate.

You are the sole judges of the credibility or

believability of each witness and the weight to be given to the

witness' testimony.  In weighing the testimony of a witness,

you should consider the witness' relationship to the plaintiffs

or to the defendant; the interest of the witness, if any, in

the outcome of the case; the witness' manner of testifying; the

opportunity of the witness to observe or acquire knowledge
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concerning the facts about which the witness testified; the

witness' candor, fairness, and intelligence; and the extent to

which a witness has been supported or contradicted by other

credible evidence.  

You may, in short, accept or reject the testimony of

any witness in whole or in part.

Also, the weight of the evidence is not necessarily

determined by the number of witnesses testifying as to the

existence or nonexistence of any fact.  You may find that the

testimony of a smaller number of witnesses as to any fact is

more credible than the testimony of a larger number of

witnesses to the contrary.

During the trial of this case, certain testimony has

been presented to you by way of deposition, consisting of sworn

recorded answers to questions asked of the witness in advance

of the trial by the attorneys.  As I instructed you at the

time, such testimony is entitled to the same weight and

significance as if the witness had been present and had

testified from the witness stand.

A witness may be discredited or impeached by

contradictory evidence, or by evidence that at some other time

the witness has said or done something, or has failed to say or

do something which is inconsistent with the witness' present

testimony.

If you believe that any witness has been so
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impeached, then it is your exclusive province to give the

testimony of that witness such credibility or weight, if any,

as you may think it deserves.

You saw the video deposition of Dale Meyer, an

employee of Greenwood Livestock, LLC, and he invoked his Fifth

Amendment right to refuse to answer questions posed to him by

plaintiffs' counsel.  The fact that a witness chooses to

exercise his Fifth Amendment right does not mean that the

witness is guilty of any wrongdoing.  You may draw a negative

inference against defendant if you believe that it directed,

sanctioned, or benefited from Mr. Meyer's actions.

The rules of evidence provide that if scientific,

technical, or other specialized knowledge might assist the jury

in understanding the evidence or in determining a fact in

issue, a witness qualified as an expert by knowledge, skill,

experience, training, or education may testify and state his or

her opinion concerning such matters.

You should consider the expert opinions received in

evidence in this case and give them such weight as you may

think they deserve.  If you should decide that the opinion of

any expert witness is not based upon sufficient education and

experience, or if you should conclude that the reasons given in

support of the opinion are not sound, or that the opinion is

outweighed by other evidence, then you may disregard the

opinion entirely.
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In a civil action such as this, each party asserting

a claim, that is each plaintiff, has the burden of proving

every essential element of his or her claim by the

preponderance of the evidence.  The preponderance of the

evidence means such evidence as, when considered and compared

with that opposed to it, has more convincing force and produces

in your minds a belief that what is sought to be proved is more

likely true than not true.  In other words, to establish a

claim by the preponderance of the evidence merely means to

prove that the claim is more likely so than not so.

Where more than one claim is involved, as in this

case, you should consider each claim and the evidence

pertaining to it separately, as you would had each claim been

tried before you separately; but in determining any fact in

issue, you may consider the testimony of all of the witnesses,

regardless of who may have called them, and all the exhibits

received in evidence regardless of who may have produced them.

If the preponderance of the evidence does not support

each essential element of a claim, then the jury should find

against the party having the burden of proof as to that claim.

Some of you jurors have taken notes during the course

of this trial.  Notes are only an aid to memory and should not

be given precedence over your independent recollection of the

facts.  A juror who did not take notes should rely on his or

her independent recollection of the proceedings and should not
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be influenced by the notes of the other jurors.

Members of the jury, the case is being submitted to

you by the plaintiffs, James Jacobs, Jimmy Carr, Lucy Sidberry,

Joyce Messick, Willie Messick, and Edna Allison, against the

defendant, Murphy-Brown, LLC, doing business as Smithfield Hog

Production Division.  You will decide this case by answering

certain questions or issues that will be presented to you.

These issues relate to the claims that the plaintiffs have

brought against the defendant.  Each plaintiff brings a claim

for nuisance.

The first issue you must consider reads:

"Did the defendant substantially and unreasonably

interfere with the plaintiff's use and enjoyment of his or her

property?"  

On this issue, the burden of proof is on the

plaintiff whose claim you are considering.  This means that the

plaintiff must prove, by the preponderance of the evidence, two

things:

First, that the defendant substantially interfered

with the plaintiff's use and enjoyment of his or her property.

Interference is substantial when it results in significant

annoyance, material physical discomfort, or injury to a

person's health or property.  A slight inconvenience or a petty

annoyance is not a substantial interference.

Second, that such substantial interference was
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unreasonable.  Substantial interference is unreasonable if a

person of ordinary prudence and discretion would consider it

excessive or inappropriate after giving due consideration to

the interest of the plaintiff, the interest of the defendant,

and the interest of the community.  

In determining whether such substantial interference

is unreasonable, you may consider the surroundings and

conditions under which the defendant's interference occurs; the

character of the location; the nature, utility, and social

value of the defendant's operation; the nature, utility, and

social value of the plaintiff's use and enjoyment that have

been invaded; the suitability of the location for the

defendant's operation; the suitability of the location for the

use which the plaintiff makes of his or her property; the

extent, nature, and frequency of the harm to the plaintiff's

interest; and the priority in time of occupation or conflicting

uses between the plaintiff an the defendant.

Property ownership is generally not a prerequisite to

nuisance liability.  In other words, for a party to be liable

for a nuisance, it is not necessary for the party to be the

owner of the property on which the nuisance is created.  The

party may be liable if it created a nuisance.  The party may

also be liable if it employs an independent contractor to do

work which that party knows or has reason to know to be likely

to involve the creation of a nuisance.  
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Liability for damage caused by nuisance may also

occur when the defendant was in control over the

instrumentality alleged to constitute the nuisance, either

through ownership or otherwise.  For one to be held liable for

a nuisance on this basis, the person must control or manage the

offensive instrumentality.

Finally, as to this issue on which plaintiffs have

the burden of proof, if you find by the preponderance of the

evidence that the defendant substantially and unreasonably

interfered with a plaintiff's use and enjoyment of his or her

property, then it would be your duty to answer the issue "yes"

in favor of the plaintiff whose claim you are then considering.

If, on the other hand, you fail to so find, then it would be

your duty to answer this issue "no" in favor of the defendant

on that claim.

If you answered Issue 1 "yes" in favor of any

plaintiff, then you will consider Issue 2 as to such plaintiff.  

The second issue reads:

"What amount of damages, if any, is the plaintiff

entitled to recover from the defendant?"

The plaintiffs may be entitled to recover actual

damages.  Actual damages are the fair compensation to be

awarded to a person for any injury proximately caused by the

wrongful conduct of another.  On this issue, the burden of

proof is on the plaintiff.  This means that the plaintiff must
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prove by the preponderance of the evidence the amount of actual

damages proximately caused by the defendant's conduct.

Proximate cause is a cause which, in a natural and

continuous sequence, produces a person's injury and is a cause

which a reasonable and prudent person could have foreseen would

probably produce such injury or some similar injurious result.

There may be more than one proximate cause of an

injury.  Therefore, the plaintiff need not prove that the

defendant's wrongful conduct was the sole proximate cause of

the injury.  The plaintiff must prove by the preponderance of

the evidence only that the defendant's wrongful conduct was a

proximate cause.

The plaintiff's claim that the interference with the

use and enjoyment of his or her property has caused him or her

anger, embarrassment, annoyance, inconvenience, decreased

quality of life, and/or physical and mental discomfort.  There

is no fixed formula for placing a value on these alleged harms.

You will determine what is fair compensation by applying logic

and common sense to the evidence.

In determining the amount of damages, if any, to

award any plaintiff, you must consider damages only for the

time period from October 17, 2011, through the time of trial.

Also, you may not award damages to any plaintiff for any

nuisance that occurred while that plaintiff did not occupy the

alleged affected property.
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Any award you make must be fair and just.  You should

remember that you are not seeking to punish either party, and

you are not awarding or withholding anything on the basis of

sympathy or pity.

Finally, as to Issue 2, on which the plaintiff has

the burden of proof, if you find by the preponderance of the

evidence the amount of actual damages proximately caused by the

wrongful conduct of the defendant, then it would be your duty

to write that amount in the blank space provided for the

plaintiff you are then considering.

If, on the other hand, you fail to so find, then it

would be your duty to write "none" in the blank space provided

for that plaintiff.

If you have awarded any plaintiff actual damages in

answering Issue 2, then you will consider Issue 3 as to such

plaintiff.  The third issue reads:

"Is the defendant liable to the plaintiff for

punitive damages?"

On this issue, the burden of proof is on the

plaintiff to prove three things.  The plaintiff must prove the

first thing by clear and convincing evidence.  Clear and

convincing evidence is evidence which, in its character and

weight, establishes what the plaintiff seeks to prove in a

clear and convincing fashion.  You shall interpret and apply

the words "clear" and "convincing" in accordance with their
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commonly understood and accepted meanings in everyday speech.

Thus, the first thing the plaintiff must prove by

clear and convincing evidence is the existence of malice or

willful or wanton conduct.

Malice means a sense of personal ill will toward the

plaintiff that activated or incited the defendant to perform

the act or undertake the conduct that resulted in harm to the

plaintiff.

Willful or wanton conduct means the conscious and

intentional disregard of and indifference to the rights and

safety of others, which the defendant knows or should know is

reasonably likely to result in injury, damage, or other harm.

Willful or wanton conduct means more than gross negligence.

The plaintiff must prove the second and third things

by the preponderance of the evidence.  My previous instruction

on this standard applies to your consideration of the second

and third things, which are:

Second, that the malice or willful or wanton conduct

was related to the injury to the plaintiff for which you have

already awarded relief;  

And, third, that the defendant's officers, directors,

or managers participated in or condoned the malice or willful

or wanton conduct.

Finally, as to this issue on which the plaintiff has

the burden of proof, if you find by the standards herein

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 7:14-cv-00237-BR   Document 253-3   Filed 09/06/18   Page 143 of 157



   144

explained that the defendant is liable to the plaintiff for

punitive damages, then it would be your duty to answer this

issue "yes" in favor of the plaintiff you are then considering.

If, on the other hand, you fail to so find, then it

would be your duty to answer "no" as to that plaintiff in favor

of the defendant.

If you answered Issue 3 "yes" in favor of any

plaintiff, then you will consider Issue 4 as to that plaintiff.  

The fourth issue reads:

"What amount of punitive damages, if any, does the

jury in its discretion award to the plaintiff?"

Whether to award punitive damages is a matter within

the sound discretion of the jury.  Punitive damages are not

awarded for the purpose of compensating the plaintiff for his

or her injury, nor are they awarded as a matter of right.

If you decide, in your discretion, to award punitive

damages, any amount you award must bear a rational relationship

to the sum reasonably needed to punish the defendant for

egregiously wrongful acts committed against the plaintiff and

to deter the defendant and others from committing similar

wrongful acts.  

In making this determination, you may consider only

that evidence which relates to:  The reprehensibility of the

defendant's motives and conduct; the likelihood, at the

relevant time, of serious harm to the plaintiff or others
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similarly situated; the degree of the defendant's awareness of

the probable consequences of its conduct; the duration of the

defendant's conduct; the actual damages suffered by the

plaintiff; any concealment by the defendant of the facts or

consequences of its conduct; the existence and frequency of any

similar past conduct by the defendant; whether the defendant

profited by the conduct; and the defendant's ability to pay

punitive damages, as evidenced by its revenues or net worth.

Evidence which may tend to show that the defendant's

conduct caused harm or created the risk of harm to the general

public or to persons who are not a party to this lawsuit, if

you find that the evidence does so show, may be considered by

you only in your determination of the reprehensibility of the

defendant's motives and conduct and not for any other purpose.

You may not award the plaintiff punitive damages in this case

to punish the defendant for harm it may have caused to others

that are not parties to the lawsuit.

Finally, if you determine in your discretion to award

punitive damages, then you may award to the plaintiff an amount

which bears a rational relationship to the sum reasonably

needed to punish the defendant for egregiously wrongful acts

and to deter the defendant and others from committing similar

wrongful acts.  The amount should be written -- that amount

should be written in the space provided for the plaintiff you

are then considering.
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If, on the other hand, you determine, in your

discretion, not to award the plaintiff any amount of punitive

damages, then you should write "none" as to that plaintiff.

Of course, the fact that I have given you

instructions concerning the issue of damages should not be

interpreted in any way as an indication that I believe that any

party should or should not prevail in any claim.

Your verdict must represent the considered judgment

of each juror.  In order to return a verdict, it is necessary

that each juror agree thereto.  In other words, your verdict

must be unanimous.

It is your duty as jurors to consult with one another

and to deliberate with a view to reaching an agreement if you

can do so without violence to individual judgment.  Each of you

must decide the case for yourself, but only after an impartial

consideration of all the evidence in the case with your fellow

jurors.  

In the course of your deliberations, do not hesitate

to re-examine your own views, and change your opinion, if

convinced it is erroneous.  But do not surrender your honest

conviction as to the weight or effect of the evidence solely

because of the opinion of your fellow jurors or for the mere

purpose of returning a verdict.

Remember at all times you are not partisans.  You are

judges -- judges of the facts.  Your sole interest is to seek
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the truth from the evidence in the case.

     (Bench conference on the record.) 

THE COURT:  At this time, out of the hearing of the

jury and at your request out of their presence, you may request

any additional instructions or object to any instructions which

I have given.

MR. MORRIS:  Yes, Your Honor.  

On both points, first, we would like to renew our

previously inserted objections to the charge.  In particular,

Murphy-Brown renews its objections to the jury instructions and

verdict form as stated on the record during the charge

conference.  These include but are not limited to objections to

all the instructions to the extent that they differ from the

proposed instructions submitted by Murphy-Brown and objections

to the instructions given that were not submitted by --

instructions given that were not submitted by Murphy-Brown and

objections to the Court's decision to deny the instructions

requested by Murphy-Brown that have not been given.  

Murphy-Brown further objects on the grounds that all

the instructions submitted by Murphy-Brown, specifically

document 201-2 and 208-1 are not included in the charge that

should be given.  We request that those instructions,

Murphy-Brown proposed, instructions 1 through 22 and 24 through

38, be added to the charge.  

Murphy-Brown further objects to this Court's denial
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of Murphy-Brown's motion request using the special verdict form

and special interrogatories and its decision not to use the

special verdict form and special interrogatories proposed by

Murphy-Brown.  

The verdict form adopted by the Court does not

adequately present the issues including causation, and

respondeat superior liability or control, as well as

Murphy-Brown's affirmative defenses of the assumption of risk,

contributory negligence, and plaintiffs' failure to mitigate

damages to the jury for determination.  

Murphy-Brown again requests that the Court use its

proposed special verdict form.

In addition, we would like to tender one additional

instruction which I've labeled Defendant Supplemental

Instruction Number 1, and a copy.  

Do you want me to read that on the record?

THE COURT:  Okay.

MR. MORRIS:  I've tendered to the Court what has been

labeled Defendant's Supplemental Instruction Number 1.

THE COURT:  You needn't read it unless you want to.

You can just give it to her.

MR. MORRIS:  I'll read it.  

You heard Mr. Kaeske argue that you may award actual

damages in an amount of the defendant's alleged cost savings.

This is improper.  You may not consider this argument in
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deciding the amount, if any, of actual damages to award;

instead, you may only award actual damages in the amount

necessary to fairly compensate a plaintiff for any injury

proximately caused to him or her by the defendant."

Nothing further.

THE COURT:  Is that it?

MR. MORRIS:  Yes, sir.

MR. KAESKE:  I have nothing.  I object to this.

THE COURT:  Okay.

MR. KAESKE:  Thank you.

     (Bench conference concluded.) 

THE COURT:  Continuing, members of the jury, on

page 23:  

During your deliberations, you must not communicate

with or provide any information to anyone by any means about

this case.  You may not use any electronic device or media,

such as a telephone, cell phone, smart phone, iPhone,

Blackberry, or computer, the internet, any internet service, or

any text or instant messaging service, or any internet chat

room, blog or website, such as Facebook, MySpace, LinkedIn,

YouTube, or Twitter to communicate to anyone any information

about this case or to conduct any research about this case

until I accept your verdict.

Upon retiring to the jury room, the first thing you

need to do is to select one of your number to be your
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foreperson who will preside over your deliberations and who

will be your spokesperson here in court.

Now, the verdict form -- you may take that, the other

sheet I got there for you.  

As you deliberate and arrive at your verdict, your

foreperson will indicate your verdict by completing the blank

spaces on the verdict form in accordance with the instructions

I've given you.  

The first question reads:  "Did the defendant

substantially and unreasonably interfere with the plaintiff's

use and enjoyment of his or her property?"  

Below that are listed the names of the six plaintiffs

whose cases you are considering.  And after you have

answered -- after you have completed your deliberations with

regard to each particular plaintiff, your foreperson will enter

your verdict by writing the words "yes" or "no" in the blank

space provided after "answer."

If, according to my instructions, you have answered

the second issue:  "What amount of damages, if any, is the

plaintiff entitled to recover from the defendant in any amount

as to any plaintiff?" you will -- your foreperson will write

that amount in the blank space provided opposite the name of

the plaintiff whose case you are then considering.

The third issue reads:  "Is the defendant liable to

the plaintiff for punitive damages?"  
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As reflected in the instructions, you will only

answer this question if you have answered "yes" as to any

plaintiff in response to question or Issue Number 2.

And, like Issue Number 2 -- Issue Number 1, I mean,

you will answer this -- you will enter your verdict in this by

entering the word "yes" or the word "no" in the space provided

after the name of the plaintiff whose case you are then

considering.

Finally, the fourth issue reads:  "What amount of

punitive damages, if any, does the jury in its discretion award

to the plaintiff?"  

If you have decided to award punitive damages to any

plaintiff in accordance with the instructions that you have,

your foreperson will enter that amount in the space provided.

If you have decided not to award any amount, your answer would

be "none" there, if you actually consider it.  The same for

Number 2.

When you have completed your deliberations as to all

of the four issues and as to all of the six plaintiffs, your

foreperson will sign and date the verdict form on the last page

and you will then return that to the courtroom as your verdict.

Have you got me an envelope?  Have you got me a red

pen?

You may use the verdict forms which you have there as

your working copy.  I have written on this one that I hold in
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my hand and which will be given to you when you go back to the

jury room in red the word "original."  Your foreperson will

complete this as your official verdict form.  And after you

have completed your deliberations and you've arrived at a

verdict in accordance with my instructions and the verdict form

has been signed and dated, your foreperson will put it in this

envelope and bring that back to the courtroom as your verdict

in the case.

During your deliberations, if you desire to consult

with the -- and communicate with me at any time, please reduce

your message to writing and knock on your door or ring the

bell.  They'll show you -- there's a little button in there.

You can ring the bell, and the court security officer who will

be back there outside of your jury room will respond.  

After I've had time to consider your question or

communication, I will communicate with counsel, and then I will

respond to you either by -- in writing or by having you brought

back into the courtroom where I can talk to you.

I caution you, however, that in any communication you

have with me, you must not disclose to me any numerical

division that you may be in among yourselves.

If there are those of you -- well, let's put it this

way:  Your schedule from now on is going to be pretty much

determined by you.  I'd like to start every day around 9:00.

But if you want to choose a different starting time for a
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particular day, all I want to do is be kept informed so that,

when you reconvene each day, I can go back there and count

noses and make sure that we've got all 12 of you there.

During your deliberations, if you have need to take a

recess or break, if there are smokers on this panel, you know

probably already that you have to smoke outside the building,

but we will provide a court security officer to go with you

outside for that purpose.  Or if you decide for any reason you

want to, including, of course, bathroom breaks, to take a

recess in your deliberations, feel free to do so.

I caution you, however, that no deliberations shall

take place in the jury room unless all 12 of you are present

during your deliberations.

When you go back to your jury room to begin your

deliberations, all of the exhibits other than demonstrative

exhibits will be carried back to the jury room by the clerk and

provided for you for your benefit and use, and you may use them

any way you want to.

There is equipment back there that is capable of

playing any videotape or audiotape that's been received in

evidence.  So you can use that if you want to.

Your cell phones must be given to the court security

officer and will be returned to you after your deliberations

are finished.  

It's now 2:00 o'clock -- five till.  I will let you
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deliberate as you desire this afternoon.  If you decide to take

your overnight recess at the normal time of 4:30, that's fine.

If you do make that decision, let me know so I can make a

record of it here in the courtroom.  I have to record

everything that we have.  

And when you come back, if you do decide to go home

overnight -- I assume you will -- when you get back tomorrow,

first I'd like to know what time you're coming back; and,

second, I instruct you that you must not begin your

deliberations until you have notified me of your presence and I

have been able to go into the jury room and verify that all 12

of you are present.

Now, I have to make a record of that, and this is a

way of keeping you from coming in the courtroom and me seeing

that all 12 of you are here.  I just go back there and do it.

But I have to do that before you resume your deliberations.

Anything else?  

Members of the jury, you may retire to your jury room

and begin your deliberations.

     (The jury exited the courtroom at 1:54 p.m.) 

THE COURT:  Mr. Neale.

MR. NEALE:  Your Honor, just for the record,

Murphy-Brown renews its objection to the improper argument

about compensatory damages and its motion for mistrial.

THE COURT:  Thank you, sir.  That motion is denied.
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All right.  At this time, the Court would like to

commend counsel for both sides on the very professional manner

in which you have represented the interests of your respective

clients.  I am very fortunate to be a federal judge because it

gives me great pleasure to be able to preside over a trial

where the lawyers are well-prepared on the facts and

well-versed on the law that applies in the case.

Now, having said that, I realize that you on each

side disagree with some of the decisions I have made, and I can

appreciate that.  I was a trial lawyer for 21 years, and all I

can say is that we feel pretty sure that the Appellate Court

will look at this record, or certainly they'll have an

opportunity to, and if I have made errors or mistakes, those

will be corrected.  I assure you that every decision I've made

has been made with deep commitment on my part to call it as I

see it, apply the law as I see it and as I understand it.

We will be in informal recess during the jury's

deliberations.  That means that at least one of you from each

side should probably stay close by or at least provide Lauren

with your cell phone number so she'll know how to get in touch

with you if we have a jury question or anything of that nature.

If you do all leave and leave a phone number, please,

please don't get on the phone and be talking when Lauren tries

to call you and get you to come back.

I will, of course, keep you advised on any schedule
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that the jury decides.  For example, when they decide to go

home this afternoon, I'll immediately come in the courtroom and

let you know.  I will come back in the courtroom tomorrow

morning when they arrive and begin their deliberations to make

a record of it and so that you will know.  

Anytime I receive a -- an inquiry from the jury, as

in accordance with the instructions you heard me give that it

must be in writing, I will share that inquiry with you and

receive your input before I respond in any way.

I hate to even mention it, but -- I'm not sure about

the first one, but I know during the last trial that we tried,

the jury deliberated extensively and never sent the Court a

single inquiry -- not one.  That doesn't happen often.  It

reflects the quality of representation that's been present.

Before I leave the courtroom or as I leave the

courtroom, I'd like to come down and speak to counsel.

We'll be in informal recess.

    (The proceedings were recessed at 1:59 p.m.and reconvened 

at 4:00 p.m..)  

(The jury was dismissed at 4:13 p.m. and will return

at 8:00 a.m. tomorrow morning.) 
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