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As a vaccine against the novel coronavirus moves closer to reality, employers are starting to ask about the impact 
of a COVID-19 vaccine on reopening their workplaces and permitting employees to return to work in 2021. This 
Aon bulletin discusses factors employers should consider in deciding whether to require employees to be 
vaccinated against COVID-19 before returning to the workplace. 

These factors include: 

 Implementing a Mandatory COVID-19 Employee Vaccination Program 

 Administering Exemptions From an Employee Vaccination Program 

 Access to the COVID-19 Vaccine 

 Communicating the Mandatory COVID-19 Vaccination Program to Employees 

 Obtaining Evidence of a COVID-19 Vaccination 

 Dealing With Reluctant Employees 

 Risks of Employee Lawsuits 

 Paying for the COVID-19 Vaccine 

This Aon bulletin will be supplemented as legislatures, government agencies, and courts provide additional 
guidance for employers in this area. 

Implications of an Employer Mandate That Employees Receive the 
COVID-19 Vaccine  
Employers, working with their human resources departments and legal counsel, must balance several competing 
interests in considering the advantages and disadvantages of a mandatory employee vaccination policy. Some of 
these considerations are set forth below. 

Implementing a Mandatory COVID-19 Employee Vaccination Program 
Most employers have implemented workplace policies that require employees to stay home from work if they are 
ill in order to avoid infecting other employees. Fewer employers, however, have implemented workplace programs 
that mandate employee vaccinations against certain diseases or otherwise mandate a specific course of medical 
treatment for employees. The COVID-19 pandemic, therefore, creates a case of first impression for many 
employers. These employers must consider federal and state laws on workplace discrimination and workplace 
safety in implementing and administering such a program. 

The Equal Employment Opportunity Commission (EEOC) offered its perspective on this issue earlier this year. 
Under the Americans with Disabilities Act (ADA), the EEOC noted that a vaccination is a medical examination. As 
such, the EEOC stated that the vaccination program must be either (i) voluntary or (ii) job-related and consistent 
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with business necessity. According to the EEOC, the “job-related/business necessity” requirement is fulfilled when 
an employer has a reasonable belief, based on objective evidence, that the employee will pose a “direct threat” to 
the general employee population due to a medical condition. The EEOC’s ADA guidance, citing the Centers for 
Disease Control (CDC) and other public health authorities as of March 2020, states that the COVID-19 pandemic 
meets the “direct threat” standard. 

Administering Exemptions From an Employee Vaccination Program 
Even if a mandatory vaccination program passes applicable legal hurdles, employers will have to administer 
exemptions from the vaccination program based on an employee’s disability or religious beliefs. In 2009, the 
EEOC opined with respect to the ADA and a mandatory flu vaccination program that employers will have to 
exempt disabled employees from the vaccination program. The EEOC noted: 

[A]n employee may be entitled to an exemption from a mandatory vaccination requirement based on an 
ADA disability that prevents him from taking the influenza vaccine. This would be a reasonable 
accommodation barring undue hardship (significant difficulty or expense). 

The EEOC also stated that, under Title VII of the 1964 Civil Rights Act, an employer will have to provide an 
exemption from the vaccination program based on an employee’s religious beliefs: 

[O]nce an employer receives notice that an employee’s sincerely held religious belief, practice, or 
observance prevents him from taking the influenza vaccine, the employer must provide a reasonable 
accommodation unless it would pose an undue hardship as defined by Title VII (“more than de minimis 
cost” to the operation of the employer’s business, which is a lower standard than under the ADA). 

Access to the COVID-19 Vaccine 
Employers that are considering implementation of a mandatory COVID-19 vaccination program should take into 
account the availability and distribution of an adequate supply of an effective COVID-19 vaccine. 

Communicating the Mandatory COVID-19 Vaccination Program to Employees 
Employers that are considering implementation of a mandatory COVID-19 vaccination program should develop a 
communication program that clearly informs employees of the terms of the program. This should include 
information on vaccine supply, availability, and payment for the vaccine, along with any applicable timelines for 
receiving the vaccines and the consequence for non-compliance. The communication program should consider 
several avenues of communication, including emails, webinars, and access to further information. Employers 
should review the available information on the COVID-19 vaccine and identify reliable sources of information for 
employees to consult. 

Obtaining Evidence of a COVID-19 Vaccination 
A properly administered program will have to rely on evidence of a vaccination. This evidence can be provided 
directly by the employee to avoid implicating HIPAA, which applies only to health plans, health care 
clearinghouses, and health care providers. Obtaining such evidence from the health care plan or the employee’s 
health care provider would raise issues under federal and state privacy laws. HIPAA prohibits a plan sponsor’s 
access to protected health information in the absence of an employee authorization except for purpose of 
treatment, payment, and health care operations. The Department of Health and Human Services (HHS) has not 
opined on the applicability of these exceptions to a mandatory COVID-19 vaccination program. (The public safety 
exception under HIPAA is available only for disclosures to public health authorities.) While an employee 
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authorization to a health care provider to release medical records to the employer would satisfy HIPAA, it is not 
clear whether such an authorization made under a mandatory vaccination program would be considered 
“voluntary” under HIPAA. 

Dealing With Reluctant Employees 
Employees may refuse to receive a vaccination for any number of reasons that are not protected exemptions 
under federal or state law, from privacy concerns to fear of a vaccine’s side effects. Employers will have to sort 
out the consequences for such refusals, which depending on the circumstances, could include reassignment of 
duties and working from home, to more extreme measures such as termination of employment. Whether such 
consequences are necessary, advisable, or legal, should be determined by the employer in concert with human 
resources and legal counsel. 

Risk of Employee Lawsuits 
Employers remain at risk for possible lawsuits over COVID-19. These include lawsuits stemming from:  

 Alleged worksite transmission of the virus to an employee, customer, or client; 

 Alleged worksite transmission of the virus due to failure to design a safe workplace; 

 Adverse reaction to a vaccine administered pursuant to a mandatory vaccination program; and 

 The legality of a particular vaccination program. 

While lawsuits for workplace injuries should be litigated under workers’ compensation laws, plaintiffs may attempt 
to circumvent such laws, arguing that workers’ compensation laws do not apply to COVID-19. Additionally, 
lawsuits by customers or clients would not be subject to workers’ compensation laws. Therefore, employers 
remain vulnerable to lawsuits alleging negligence. 

Paying for the COVID-19 Vaccine 
Most group health plans will have to pay for a COVID-19 vaccine without cost sharing, but only for enrollees. 
Employers should consider the extent to which the group health plan would be responsible for payment for 
vaccinations under a mandatory program. 

Group Health Plan Enrollees 
The Affordable Care Act (ACA) generally requires non-grandfathered plans (including health savings account-
compatible high-deductible health plans) to cover preventive services as recommended by the U.S. Preventive 
Services Task Force (USPSTF) with no cost sharing (deductible, coinsurance, or copay) generally within one year 
of the USPSTF’s recommendation. Under the Coronavirus Aid, Relief, and Economic Security (CARES) Act, non-
grandfathered group health plans and health plan issuers are required to provide for qualifying coronavirus 
preventive services, which includes COVID-19 immunizations, without cost sharing, within 15 days of 
recommendation by the USPSTF or the Advisory Committee on Immunization Practices of the CDC. 

Non-Enrollees 
The ACA and CARES Act preventive services rules apply only to employees and dependents enrolled in the plan. 
Employers should carefully consider the possible consequences of using the health care plan to pay for 
vaccinations for non-enrollees. Such a practice would raise issues of possible violation of the ERISA exclusive 
benefit rule, which requires that plan fiduciaries operate the plan for the sole benefit of plan participants and their 
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covered dependents and prohibits the use of plan assets to benefit non-participants. For non-ERISA plans, state 
statutory or common law duties could include a similar prohibition. 

What Employers Should Do Now  
Employers that are considering implementing a mandatory employee COVID-19 vaccination program should take 
the following steps: 

 Monitor guidance from the applicable government agencies, including the CDC, the USPSTF, and HHS, 
regarding the effectiveness, safety, supply, availability, and distribution of a COVID-19 vaccine; 

 Coordinate with the employer’s third-party administrator, insurer, and all applicable vendors regarding the 
supply, availability, and distribution of a COVID-19 vaccine; and 

 Working in concert with legal counsel and the human resources department, consider the legal, 
administrative, and communication aspects of a mandatory employee COVID-19 vaccination program, 
including administration of any disability-related or religious exemption-related opt-out requests and the 
consequences for employee refusals to participate in the program. 
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About Aon 
Aon plc (NYSE:AON) is a leading global professional services firm providing a broad range of risk, retirement and 
health solutions. Our 50,000 colleagues in 120 countries empower results for clients by using proprietary data and 
analytics to deliver insights that reduce volatility and improve performance. 
 
The information contained herein and the statements expressed are of a general nature and are not intended to 
address the circumstances of any particular individual or entity. Although we endeavor to provide accurate and 
timely information and use sources we consider reliable, there can be no guarantee that such information is 
accurate as of the date it is received or that it will continue to be accurate in the future. No one should act on such 
information without appropriate professional advice after a thorough examination of the particular situation. 
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