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Statement on the Importance of  
Nine Supreme Court Justices to Decide Election Cases 

 
Washington, DC – Lawyers Democracy Fund (LDF) Contributor Gineen Bresso spoke earlier today at a press 
conference sponsored by FreedomWorks regarding the nomination of Judge Amy Coney Barrett to the vacancy 
on the U.S. Supreme Court.   
 
Ms. Bresso focused her remarks on the importance of having nine justices on the Supreme Court to provide 
clarity if any of the many important election cases currently being litigated are decided by the Supreme Court 
this fall.   
 
Ms. Bresso, a former Chair of the U.S. Election Assistance Commission, stated:  “There has been a record 
amount of litigation regarding the election this year and there is no reason to believe it will stop at Election Day.  
There is very real possibility of split decisions from the lower courts which can only be resolved by the 
Supreme Court.  There is also the need for clarity post-Election Day that will help restore confidence to the 
public and bring finality to this long election cycle.” 
 
This election year the nine-member Supreme Court has already decided a rushed case right before the 
Wisconsin primary.  It is possible, and indeed likely, that with all of the litigation surrounding election 
procedures and COVID-19 this year, other election cases are going to be heard by the Supreme Court before or 
after Election Day.  The number of justices who sit on that bench is extremely important and having only eight 
could create issues. 
 
An opinion of the Court with only eight justices risks a tied vote with four justices reaching one conclusion and 
four reaching another.  If a decision is tied at the Supreme Court, the lower court decision stands.  This could 
result in identical legal questions regarding the counting of ballots that affect the outcome of the election being 
decided by different rules in different parts of the country, essentially allowing a lower court to decide the 
outcome of the election for the entire country.  By contrast, a tied decision is extremely unlikely with nine 
justices.  
 
It is essential that voters are able to have confidence in the outcome of the election, and a final, national 
decision rendered by the Supreme Court gives greater legitimacy in the unfortunate event that the election 
outcome is in the hands of the courts as it was in 2000. 
 
 
Lawyers Democracy Fund (LDF) is a non-profit organization created to promote social welfare by engaging in 
activities to promote the role of ethics and legal professionalism in the electoral process.  For more information, 
please visit www.lawyersdemocracyfund.org. 
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