LDF Voting Spotlight
New Hampshire is proud of its civic traditions and the openness of its democratic process. Some political
campaigns and unscrupulous voters have exploited that openness, however, leading to accusations of
widespread voter fraud in New Hampshire that disenfranchises honest New Hampshire citizens. Leaders in
New Hampshire are seeking to reform New Hampshire’s law to protect the integrity of the vote while also
maintaining respect for New Hampshire’s traditions and political community.

Importance of Individual Votes in New Hampshire
Individual votes in New Hampshire hold special importance, both symbolically and in reality.
New Hampshire is fairly evenly divided between Republicans and Democrats, with candidates of
both parties receiving a close percentage of the vote in most races. Local campaign strategists know
that “even a half a percentage point can turn an election.”1
New Hampshire’s first-in-the-nation primary often determines which candidates drop out of
and remain in the presidential race, setting the tone for and affecting the outcome of the election
for the entire nation. As of the 2010 census, the population of New Hampshire was 1,316,470, and its
voting age population was 1,051,859.2 Due to its small size, a relatively small number of voters can
influence the outcome of statewide races like the presidential primary or Senate elections.
For state legislative offices, the effect of a handful of voters is even more pronounced. The
New Hampshire House of Representatives has 400 members, representing 204 legislative districts
(some districts have multiple representatives).3 On average, a house member represents 3,291
residents, of which approximately 2,630 are voting age. The New Hampshire Senate has 24
members, and on average each Senator represents 54,853 residents, of which approximately 43,827
are voting age. While the state senate districts are much larger than the state house districts, they
are still smaller than those of the upper house of the legislature in most states.
As might be expected, close state house races are often decided by a very small margin, and
some races result in ties. In the 2014 general election, three state house races were ties, two were
decided by fewer than four votes, and four were decided by fewer than 20 votes. After recounts in
the tied races, one remained a tie and was decided by drawing lots.4 In the 2010 general election,
there were recounts in 21 state house races and one state senate race. In 13 house districts, the
margin of victory was 20 votes or fewer.
The number of voters who register at the polls in each New Hampshire election is
substantial, so the same-day registrant voters have the ability to have a significant impact on the
outcome of the election. The chart below compares the total number of votes cast in recent
elections and the number of same-day registrants who voted.5 In 2014 and 2012, the number of
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same-day registrants was larger than the margin of victory in the races for governor, U.S. Senate,
and U.S. President.

Election
2014
General
2012
General
2010
General
2008
General

Total
Votes Cast

Percentage of
Votes Cast by
Same-Day Same-Day
Registrants Registrants

495,565

33,479

6.7%

718,700

99,299

13.8%

461,423

23,512

5%

719,403

76,755

10.6%

Margin of Victory
(between winner and
second finisher)
Governor – 24,056
U.S. Senate – 15,837
Governor – 83,908
U.S. President –
39,643

Voter Eligibility Law
An inhabitant of New Hampshire has the right to vote in the place where the voter is
domiciled, which is where a person has established a physical presence with the intent to maintain
that presence.
Domicile
The New Hampshire Constitution and statutes provide the test for voter eligibility:
All elections are to be free, and every inhabitant of the state of 18 years of age and
upwards shall have an equal right to vote in any election. Every person shall be
considered an inhabitant for the purposes of voting in the town, ward, or
unincorporated place where he has his domicile.6
Every inhabitant of the state, having a single established domicile for voting purposes
. . . shall have a right at any meeting or election, to vote in the town, ward, or
unincorporated place in which he or she is domiciled.7
New Hampshire statutes further define domicile as “that one place where a person, more
than any other place, has established a physical presence and manifests an intent to maintain a
single, continuous presence for domestic, social, and civil purposes relevant to participating in
democratic self-government.”8 A person’s “mere intention to change domicile in the future does
not, of itself, terminate an established domicile before the person actually moves.”9 The law
specifically allows college students to claim domicile and vote in the location of their college,
provided that they meet all the other requirements for claiming domicile in that location.10
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Domicile includes the intention to “remain . . . permanently, or for some indefinite time,
which is essential to make the place of actual residence the home of the party.”11 Domicile cannot,
however, disqualify a citizen from voting if the citizen has a firm intention of leaving at a fixed time
in the future. In Newburger v. Peterson, the court invalidated, under the equal protection clause of
the 14th Amendment, a requirement that a person intend to remain in a locale indefinitely before
the person was able to vote. It recognized that the state had interests in preserving a political
community, but also stated that there were less restrictive means to do so.12
In this day of widespread planning for change of scene and occupation we cannot see
that a requirement of permanent or indefinite intention to stay in one place is relevant
to responsible citizenship. Or, to state it legally, the state has not shown that the
indefinite intention requirement is necessary to serve a compelling interest.13
The New Hampshire Secretary of State provides the following guidance to New Hampshire
citizens on determining where they are domiciled:
Your domicile is that place, more than any other, where you sleep most nights of the
year, or to which you intend to return after a temporary absence. Examples of
temporary absence include:
• Military and overseas voters;
• Residents of nursing, convalescent, hospital, long term care facilities;
• Teachers or students;
• Voters without a permanent home;
• Persons incarcerated;
• Persons with no new domicile;
• Persons navigating waters; and
• Persons who have not gained another domicile anywhere else in the United
States.14

•
•
•
•

New Hampshire accepts the following as proof of domicile:
New Hampshire driver’s license;
New Hampshire vehicle registration;
Military identification, or other identification issued by the U.S. government; and
Any other proof deemed reasonable by the election supervisors.15
Residence

New Hampshire voter eligibility law does not rely on residence, as does the law of many
other states, and New Hampshire courts have specifically rejected any conflation of the two
concepts in the voting context. Residence is “a person’s place of abode or domicile,” which is
defined as “that [place] designated by a person as his principal place of physical presence for the
indefinite future to the exclusion of all others.”16 A resident is:
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a person who is domiciled or has a place of abode or both in this state . . . , and who
has, through all of his actions, demonstrated a current intent to designate that place of
abode as his principal place of physical presence for the indefinite future to the
exclusion of all others.”17
Upon becoming a resident of New Hampshire, a person has 60 days in which to register his or her
vehicle and obtain a New Hampshire driver’s license.18
A person can be domiciled in New Hampshire but not be a resident. The basic difference
between a “resident” and a person who merely has a New Hampshire “domicile,” is that a
“resident” has manifested an intent to remain in New Hampshire for the indefinite future, while a
person who merely has a New Hampshire “domicile” has not manifested that same intent.19
Guare v. New Hampshire
In 2015, the New Hampshire Supreme Court upheld a trial court’s grant of summary
judgment that struck down language regarding residency on the state’s voter registration form
because it violated Part I, Article 11 of the New Hampshire Constitution. The challenged language
stated: “In declaring New Hampshire as my domicile, I am subject to the laws of the state of New
Hampshire which apply to all residents, including laws requiring a driver to register a motor vehicle
and apply for a New Hampshire[ ] driver’s license within 60 days of becoming a resident.” The
court held that this language was confusing to potential new voters and was an inaccurate
representation of New Hampshire law.20
Because of this, the burden the language placed upon the fundamental right to vote was
unreasonable. In support of the law, the state only argued one state interest, complying with the
requirements of the federal Help America Vote Act (“HAVA”). The court held that this interest was
invalid because it was invented for the litigation and was not the underlying rationale at the time
the language was added to the registration form and because the language was not in fact required
to comply with HAVA. Applying a balancing test of intermediate scrutiny, the court found that the
burden on voters far outweighed the state interest.21

Election-Day Registration Law
New Hampshire allows voters to register on the day of the election, at the polls. A person
registering at the polls is required to present proof of identity, domicile, citizenship, and age. A
voter who does not present the required documents can sign an affidavit attesting to the voter’s
identity and domicile. 22
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Voter ID Law
While New Hampshire requires a voter to present proof of identity prior to voting, it allows
voters who do not have identification or refuse to provide it to sign an affidavit attesting to the
voter’s identity.
After stating his or her name or address at the polling station, a voter “shall then be asked to
present proof of his or her identity meeting the requirements” of the law.23 Valid forms of
identification include the voter’s name and photograph and include:
• A driver’s license;
• A nondriver's identification card issued by a government agency;
• A military identification card;
• A U.S. passport or passcard;
• A valid student identification card;
• A challenged voter affidavit;
• Any photo identification determined to be legitimate election officials; and
• Verification of identity by an election official based on personal knowledge.24
If the voter fails to produce proof of identity when asked, the voter may execute a challenged
voter affidavit, testifying to the voter’s identity, to which the election officials will attach a
photograph of the voter taken at the polls. If the voter objects to the photograph based on religious
beliefs, he or she may execute an affidavit of religious exemption.25

Affidavit Procedure
If any voter executes an affidavit to allow the voter to register or cast a ballot, New
Hampshire law requires that the state verify the voter’s identity after the election. The Secretary of
State sends a verification letter by January 10, or within 90 days of the election, requesting that the
voter respond via a provided postcard within 30 days. If the voter does not respond within 90 days
or the letter is returned as undeliverable, the Attorney General investigates to determine whether
voter fraud has occurred.26

Problems with Existing Law
New Hampshire election experts debate whether New Hampshire has a significant problem
with voter fraud.27 Given the small number of votes that can decide many races, however, only a
small amount of fraud would be necessary to have a significant impact on elections in New
Hampshire. Further, the perception that voter fraud could be easily accomplished with little risk of
prosecution in New Hampshire, even if, as opponents of reform argue, it does not actually occur,
undermines public confidence in the electoral process and may discourage honest citizens from
voting.28
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The law of domicile in New Hampshire is somewhat unclear, and ultimately it is up to the
individual voter to determine in what location the voter is domiciled. According to Deputy
Secretary of State Dave Scanlan, under the current law, a voter could move to NH the day before
an election, establish domicile, vote, and leave the next day.29 Because domicile is based on a
voter’s subjective intent on Election Day, it is nearly impossible to prosecute voters for claiming
domicile in the wrong location. A prosecution would need prove or disprove a voter’s intent
regarding maintaining their physical presence on Election Day, and subjective intent is extremely
difficult to prove in litigation.30 Ultimately, under the current system, it is up to the honesty of each
voter to maintain the integrity of the election.31
Certain campaigns actively encourage college students to vote in New Hampshire elections.
The 2012 Obama-Biden presidential campaign encouraged out-of-state New Hampshire college
student to register at the polls, telling them that their votes would “count more” in a swing state
such as New Hampshire. College communities typically have high numbers of Election-Day voter
registrations.32 The potential problem with college student voters, assuming that they have properly
established domicile in New Hampshire as specifically allowed by New Hampshire law, is that there
is no mechanism or procedure to verify whether the student also voted in their out-of-state “home”
district, where many students are likely also registered to vote.33
Even though affidavit voters are verified through the Secretary of State’s letters, any
verification or discovery of fraud is completed long after the election is over, the votes have been
counted, and the winning candidate has assumed office. In some instances, such as the review of
the 2012 election discussed below, the investigation continues long past the next election. When
that occurs, any fraudulent voter could vote not only in the election for which an affidavit was
executed but also in the next election as a registered voter.
Many New Hampshire election experts claim that voter fraud does exist but that the New
Hampshire Department of Justice does not or will not investigate or prosecute most instances of
voter fraud. New Hampshire election law attorney Gordon MacDonald claims that even one or two
cases of fraud prosecution could “send a very clear message that in New Hampshire, you ought to
be domiciled here within the meaning and spirit of our law before you show up and vote.”34 Scores
of campaign workers are in New Hampshire on Election Day, and many of them vote in the election
with no intent to stay in New Hampshire. Increased enforcement would help prevent such
instances of fraud.
Examples of Fraud
There are numerous reports of people voting who were in New Hampshire on Election Day
but did not live in New Hampshire. Most are not investigated, let alone prosecuted.
• In 2008, Democrat Secretary of State Bill Gardner witnessed AmeriCorps volunteers who
planned to leave on December 1 register at the polls and vote.35
• In 2012, Alana Biden, Joe Biden’s niece, signed an affidavit to vote, claiming the address of
Democratic State Senator Martha Fuller Clark as her home. Several other Obama-Biden
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•

campaign workers did the same, despite only being in New Hampshire to work for the
election.36
In 2008 and 2012, Lorin C. Schneider, Jr., of Carver, Massachusetts, voted in Manchester’s
Ward 9 despite being a long-time resident of Massachusetts. The New Hampshire Attorney
General charged Schneider and he pled guilty to wrongful voting.37

In addition to the examples above of transient occupants or non-inhabitants of New
Hampshire voting, other types of fraud or mistakes occur or are suspected, many of which are
enabled by the affidavit system and lack of enforcement.
• Caitlin Legacki, Senator Jeanne Shaheen’s former spokesperson, was in NH for the 2008
election and voted. In 2012, Legacki was in Missouri on Election Day, but a vote under her
name was recorded in Manchester in 2012.38
• Janine Kumpu and Adam Kumpu of Milford were fined $1,250 for wrongful voting in the
2012 election. Janine requested an absentee ballot for Adam, who was attending college in
Keene. Adam voted using the absentee ballot in Milford and also voted in person in Keene.39
• In 2014, Derek T. Castonguay of Manchester registered at the polls in Salem, giving a Salem
address, while he was domiciled in Manchester. He also voted in Windham using an old
driver’s license with a Windham address.40
• In 2008, Christopher Fithian of Jackson voted twice in the presidential election, applying for
a ballot after he had already voted.41
• Timothy Barnes of Dover was convicted of providing a false address when registering to vote
in 2004.42
• 17-year-old Mark Lacasse used a false name to vote in the presidential primary in 2004 in
Londonderry, a case which was prosecuted by the local police instead of the New Hampshire
attorney general.43
• After the 2012 election, 1,777 of the voter verification letters mailed to those to completed
affidavits to cast a ballot were returned as undeliverable as addressed. As of June 2015, the
investigation into these voters was ongoing, and fewer than one-third had been verified by
May 2015.44 In addition, 2,968 voters failed to return the verification postcard in response to
the letter.45

Reforming New Hampshire Election Procedures
New Hampshire tried unsuccessfully to reform its domicile law in 2015, and due to the
support of the legislature, further efforts at reform in 2016 are likely. Any new provisions will likely
be reviewed by New Hampshire courts under a balancing test of intermediate scrutiny, so it will be
important for the legislature to establish the state interests advanced by any legislation in the
legislative record prior to passage of the legislation.
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Standard of Review in New Hampshire for Restrictions on the Right to Vote
Severe restrictions of the right to vote are reviewed under strict scrutiny, and laws that do
not place severe restriction upon the right to vote may be reviewed under rational basis. After a
lengthy discussion of the standard of the review in Guare, the court applied intermediate scrutiny,
and it is likely that any future efforts at reform will be reviewed by New Hampshire courts under
the balancing test of intermediate scrutiny outlined in Guare.
In Guare, the New Hampshire Supreme Court applied intermediate scrutiny to the language
regarding residence requirements on the voter registration form.46 Intermediate scrutiny in New
Hampshire requires that a “challenged law be substantially related to an important governmental
objective,” and the state bears the burden of proof.47 The court cited Ohio State Conference of
N.A.A.C.P. v. Husted, 768 F.3d 524 (6th Cir. 2014), noting that it held that “the State had the burden
of demonstrating that ‘eliminating [a late registration period] serves to prevent a “precise” problem
of voter fraud in a way that is “necessary” to burden . . . voters, . . . as opposed to a measure that
might more directly target the asserted problem without burdening voters.’”48
Specifically in the voting context, for a restriction to survive a challenge under intermediate
scrutiny, the state must:
• Advance specific, rather than abstract, state interests;
• Explain why the restriction is actually necessary, meaning it actually addresses the interests
advanced;
• Do more than assert that its regulatory interests are important;
• Not rely on hypothetical or post-hoc rationales to justify a law;
• Only advance rationales upon which the legislature actually relied at the time of enactment
to justify the state interests advanced by the challenged law; and
• Not rely on overbroad generalizations.49
2015 Legislative Reform Effort – SB 179
In 2015, the New Hampshire legislature passed SB 179, a bill to reform the domicile law to
require a person to have established domicile in a location for 30 days prior to voting in an election
there. SB 179 also outlined factors to consider when determining where a voter is domiciled.
Governor Maggie Hassan vetoed the bill, and the legislature failed to overturn the veto.
SB 179 would have amended the statutory language in New Hampshire Revised Statutes
Section 164:1 regarding voter eligibility to:
(a) Every inhabitant, having established domicile in this state for no less than 30
consecutive days before any election where the inhabitant offers to vote, being a
citizen of the United States, of the age provided for in Article 11 of Part First of the
Constitution of New Hampshire, shall have a right at any meeting or election, to vote
in the town, ward, or unincorporated place in which he or she is domiciled.
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(b)(1) An inhabitant’s domicile for voting purposes shall be the principal or primary
home or place of abode of a person. Principal or primary home or place of abode is
that home or place in which his or her habitation is fixed and to which a person,
whenever he or she is temporarily absent, has the intention of returning after a
departure or absence therefrom, including when the person is absent because of
military service or temporarily absent . . . .
(2) In determining what is a principal or primary place of abode of a person,
without limitation the following factors or evidence relating to such person may
be taken into account: civic and community participation, the place where a
person spends most nights of the year, the location from which a person would
apply for a passport or other federal identification, residence for income or
other tax purposes, eligibility for a resident hunting and fishing license, and a
New Hampshire driver’s license.
(3) A qualified voter who has left his or her home and gone into another state or
town of this state for a temporary purpose only shall not be considered to have
lost his or her domicile . . . .
(4) A person shall not be considered to have gained a domicile in any town or
ward of this state into which he or she comes for temporary purposes only,
without the intention of making it his or her home but with the intention of
leaving it when he or she has accomplished the purpose that brought him or
her there. Evidence that a person who, prior to arriving in New Hampshire, was
domiciled in another state and is temporarily present in New Hampshire for
any purpose including, but not limited to vacation, short-term temporary work,
volunteering for social or civic purposes, or volunteering or working on
political campaigns is not sufficient evidence that the person has established a
domicile in New Hampshire.
(5) If a qualified voter moves to another state, with the intention of making it his
or her permanent home, he or she shall be considered to have lost his or her
domicile in this state.
(c) A person has the right to change domicile at any time, however a mere intention to
change domicile in the future does not, of itself, terminate an established domicile
before the person actually moves.50
SB 179 also placed language regarding the new 30-day domicile requirement on the voter
registration form.
The New Hampshire Senate passed SB 179 by 13 to 10 on March 26, 2015, with all
Republicans voting in favor of and all Democrats voting against the bill. The New Hampshire
House passed an amended version by a 211 to 145 vote on June 3, 2015, with four Democrats voting
to pass and five Republicans and one Independent voting against passage.51
Governor Maggie Hassan vetoed the bill on July 10, 2015, stating:
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We must be vigilant in our efforts to prevent and aggressively prosecute voter fraud,
but Senate Bill 179 does not do anything to accomplish those goals. Restricting the
rights of those who are constitutionally eligible to vote with a durational requirement
does nothing to prevent people from lying about where they live, it merely denies
people who recently moved to New Hampshire and are lawful residents of our state
their fundamental right to vote.52
The Senate voted 13 to 11, again along party lines, to override the veto on September 16, 2015, falling
short of the required two-thirds vote to override the veto.53

Legislative Reform Strategy Going Forward
For starters, adding a 30-day requirement for establishing domicile in New Hampshire would
protect New Hampshire from people who are in New Hampshire for a short period around the
election with no intent to remain. It would add an objective criterion by which state officials could
evaluate domicile when investigating and prosecuting drive-by voters, replacing the current, unprovable, entirely subjective definition. It would be one step towards reforming a system that risks
diluting the votes of all actual New Hampshire citizens, especially in presidential election years
when all eyes turn to New Hampshire.
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