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The CARES Act ushered in a time of uncertainty for everyone and a challenge 
for the Federal Bureau of Prisons (BOP). Under pressure from the rapid 
spread of the virus in populated prisons (122 institutions nationwide), the 
BOP moved to put some distance between inmates by reducing its population 
levels. 

On March 26,, 2020 Attorney General Barr directed BOP Director Michael 
Carvajal to “prioritize the use of your various statutory authorities to grant 
home confinement for inmates seeking transfer in connection with the 
ongoing COVID-19 pandemic.” House Judiciary Chairman Jerrold 
Nadler followed up with a letter to AG Barr telling him that even more needed 
to be done to prevent a humanitarian disaster in US prisons. On April 3, 2020, 
Barr followed up with more urgency Barr stating that “The CARES Act now 
authorizes me to expand the cohort of inmates who can be considered for 
home release upon my finding that emergency conditions are materially 
affecting the functioning of the Bureau of Prisons. I hereby make that finding 
and direct that, as detailed below, you give priority in implementing these new 
standards to the most vulnerable inmates at the most affected facilities ...” 
Thousands of inmates were transferred to home confinement to complete 
their sentences, some of them with many years remaining. 



 

President Joe Biden's Justice Department’s Office of Legal Counsel announced a reversal of its position on allowing inmates on 
home confinement under the CARES Act to stay at home. 

GETTY IMAGES...Insert Text Above 

On January 2021, then-President Donald Trump’s Justice Department’s Office 
of Legal Counsel issued an opinion that inmates whose sentences lasted 
beyond the “pandemic emergency period” would have to go back to prison. 
Today, that was reversed and a new opinion will give the BOP discretion of 
leaving those transferred to home confinement at home until the end of their 
sentence. Families Against Mandatory Minimums president Kevin Ring, an 
outspoken advocate for leaving many people at home to continue bonding 
with their families, Tweeted, “Attorney General Garland just called!!!! DOJ 
will be issuing a new OLC memo today, clarifying that people on CARES act 
home confinement don’t need to return to prison at the end of the pandemic. I 
told him thousands would be grateful for this news before the holidays.” 



The Office of Legal Counsel’s letter stated that, “Having been asked to 
reconsider, we now conclude that section 12003(b)(2) and the Bureau’s 
preexisting authorities are better read to give the Bu- reau discretion to 
permit prisoners in extended home confinement to remain there.” This comes 
as great news for a thousands of incarcerated people who were released under 
the CARES Act to stay at home. Many have now been home for 18 months, 
have jobs and making their way. Attorney General Merrick Garland has 
previously stated that home confinement during the COVID-19 pandemic has 
been successful and in October said that the Department of Justice was 
strongly in favor of continuing the program. Attorney General Garland told 
lawmakers that it would be “terrible to return these releases to prison when 
the COVID-19 pandemic comes to an end.” 

The memo just released states: 

“We do not lightly depart from our precedents, and we have given the views 
expressed in our prior opinion careful and respectful consideration. Based 
upon a thorough review of the relevant text, structure, purpose, and 
legislative history—and a careful consideration of BOP’s analysis of its own 
authority—we conclude that the better reading of section 12003(b)(2) and 
BOP’s preexisting authorities does not require that prisoners in ex- tended 
home confinement be returned en masse to correctional facilities when the 
emergency period ends. Even if the statute is considered ambig- uous, 
BOP’s view represents a reasonable reading that should be accorded 
deference in future litigation challenging its interpretation.” 

In short, this is an early Christmas present for many families across the 
country. More importantly, those who have successfully been a part of the 



CARES Act home confinement program have been excellent ambassadors for 
those left behind and deserving of a second chance. 

 


