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Identifying and Addressing 
Pretrial Needs

Joanna Thomas, M.S. and Dalia Sharps, LMSW October 2021 Fact Sheet

Executive Summary
Through the investigation of four critical questions, this fact sheet summarizes the existing research regarding the 
needs of people going through the pretrial process, including their commonly identified needs, how their needs 
differ across subgroups, and the role of the pretrial system in addressing these needs. In addition, this fact sheet 
identifies salient gaps in knowledge and outlines new directions for the pretrial field.

Below are some key takeaways from the fact sheet: 
•	 Currently, there is no standard definition of the pretrial population across jurisdictions, and limited 

statistics available regarding the demographic make-up and distinct needs of this group. 
•	 Based on the statistics that are available, people impacted by the pretrial system experience significantly 

higher rates of health, social, and economic issues than the general population. These include, but are not 
limited to, mental health, trauma and victimization, substance use, and homelessness. 

•	 There are promising pretrial initiatives across the country that aim to identify and address unmet needs, 
such as pre-arraignment screenings and assessments, court helplines, and referrals to supportive 
services. 

•	 More research is needed in the pretrial field to identify and address needs, as well as to understand how 
treating these needs may impact pretrial outcomes. 

Further research and understanding on pretrial needs may help strengthen existing interventions, 
improve pretrial outcomes, reduce unnecessary pretrial detention, and support community well-being.



Throughout this fact sheet, the authors strive to use person-centered language. Person-centered language refers 
to wording that focuses on the person’s humanity, rather than labeling them by their situation, condition, or 
diagnosis. Person-centered language is increasingly used in the mental health and substance use fields but has 
been slower to gain traction in the criminal legal system. Person-centered language helps to avoid the conscious 
or unconscious marginalization and dehumanization of people through language. Reliance on non-person-
centered language, particularly for people involved in the legal system, can produce and reinforce stigma. This 
can contribute to exclusion from social and economic resources and services, which is likely to impact a person’s 
health and wellbeing.i Words such as “criminal”, “defendant”, and “arrestee” fail to acknowledge an individual’s 
personhood and reinforce existing stereotypes about people impacted by the legal system. 

This fact sheet was written with the invaluable support of Arnold Ventures, and the significant contributions of 
Elizabeth Saba, Associate Director of Planning at CJA, and Tiffany Bergin, Director of Evidence-Based Practices 
at CJA. We are also thankful for the support and guidance of other CJA staff, including Aubrey Fox, Executive 
Director; Richard Peterson, Director of Research; Efrain Mejia, Director of Operations; and Joann De Jesus, 
Director of Special Projects. Last, but certainly not least, the authors are deeply appreciative of the hard work of 
CJA’s Communications Associate, Nathan Nisenson, who was vital in the implementation of this report. 
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1. How is the pretrial population defined, and 
what is the general make-up of people going 
through the pretrial system? 

Pretrial Population Definition

The pretrial population refers to people who are awaiting trial. This is a broad category, and one that often differs 
by jurisdiction.1 Typically, this includes people who are:

•	 Released on their own recognizance (ROR)
•	 Released with nonmonetary conditions (e.g., supervision, electronic monitoring, travel restrictions, etc.)
•	 Released with monetary conditions, also referred to as cash bail
•	 Detained with a “hold” on their release through probation, parole, or U.S. Immigration and Customs En-

forcement (ICE)
•	 Held with monetary conditions 
•	 Remanded

National Pretrial Statistics

There are limited national statistics available regarding people impacted by the pretrial system. According to the 
Bureau of Justice Statistics’ (BJS) 2019 report, there are several major hurdles to producing pretrial data on a 
national level.ii First, because multiple agencies are involved in the arrest-to-arraignment process, it is challenging 
to identify the appropriate data source for the pretrial case processing information. Second, jurisdictions regularly 
lack the resources and information technology capacity to collect and produce summary data. Finally, even among 
agencies that can consistently collect this information, they often use differing case management systems, which 
cannot connect with one another or produce results that are not comparable across jurisdictions. 

The national pretrial data that are available are not representative of the entire population. Rather, they center 
almost exclusively on specific subsets of the pretrial population, such as people who are detained and/or charged 
with felonies. These data typically focus on shifts in jail volume,2 as well as the considerable racial and ethnic 
disparities in pretrial jail admissions and release rates.3 For example, the pretrial jail population has almost qua-
drupled in size since 1980iii, and Black people are disproportionately incarcerated in local jails.iv

BJS recently announced the new National Pretrial Reporting Program (NPRP), a project which 
will expand on past data collection and include a sample of the 200 largest counties, with a focus 
on pretrial release and detention. Data collection in the 75 largest counties is set to start in early 
2022. BJS previously funded NPRP, which collected pretrial release national data on people 
charged with felonies in the largest 75 counties, and the program was later expanded through 
the State Court Processing Statistics series to collect additional case processing information. 
However, due to concerns of cost and representativeness, the initiative was halted in 2009.

1 According to the Bureau of Justice Statistics’ 2019 report, there is no consistent way to define the pretrial population across jurisdictions, making 
comparisons from one county to another nearly impossible.xl

2 Research shows that there was a dramatic spike in the detained pretrial population between 1970 and 2015, in part due to the increased use of monetary 
bail.xli However, the jail incarceration rate decreased 13% from 2008-2019.xlii In 2020, the national jail population decreased for the first half of the year due to 
COVID-19, but began increasing again in the second half.xliii

3 There are significant racial and ethnic disparities in the detained pretrial population, with Black and Hispanic people accounting for a disproportionate 
share of those held pretrialxliv and of the entire population incarcerated in local jails.xlv Even though there was a dramatic decrease in the jail population in 
the first half of 2020, one study found release rates were not uniform across groups. Release rates of Black men declined 4% during the pandemic, while 
releases rates among all other race and gender subgroups increased an average of 2%.xlvi
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Nationally and across jurisdictions, there is still much to learn regarding the general make-up of the pretrial popu-
lation, including basic demographic information and distinct needs. Particularly with the increased use of pretrial 
supervision,6 as certain states move away from their reliance on monetary bail, understanding the basic char-
acteristics of the different subsets of the pretrial population, as well as the similarities and differences between 
them, will be essential to tailoring equitable data-driven interventions. 

New York State Pretrial Statistics

According to the first publicly available report, from January to December of 2020:  

79% Male 20% Female

Race

41% 
Black

35% 
White

23% 
Unknown

<1% Asian/Pacific Islander, <1% American Indian/Alaskan Native, <1% Other

18-25
24%

26-35 
35%

36-45
21%

46-55
12%

56-65 (6%), >65 (1%), Unknown (1%)

Ethnicity5

Age

In contrast to national data, there are statistics available regarding the pretrial population in New York State due 
to the passage of the 2019 bail legislation. Beginning in July 2021, the new law requires the Division of Criminal 
Justice Services (DCJS) and the Office of Court Administration (OCA) to routinely release information to the pub-
lic on various aspects related to the pretrial phase of each case, including demographic information and release 
decisions, among other case-related data.

Gender4

4   While sex assigned at birth is a medical term to classify people as female, male or intersex, gender identity refers to a person’s internal sense of self, 
which can be the same or different than their sex. There are many terms, particularly used by people in the LGBTQ+ community, to describe where a person 
falls along the gender spectrum, such as gender-nonconforming, transgender, non-binary, man, woman, etc.xlvii

5   There is no single definition of Hispanic; rather, the definition has shifted over the years and remains a self-identified category in most surveys including 
the census. The term Hispanic can refer to people of any race, ancestry, or origin. Additionally, the term Latinx is considered in some settings to be an 
inclusive alternative to Hispanic.xlviii

6   From 2018-2019, the number of people on pretrial supervision increased by 10%. Substance use treatment and testing increased 1% from 2018-2019 and 
was ordered for 42% of people supervised, while substance use testing alone (without treatment) was ordered for 13% of people supervised, which was a 1% 
decrease from 2018.xlix

22% 
Unknown

21% 
Hispanic

57% 
Non-Hispanic

Unknown (1%)
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2. What are the dynamic needs of people going 
through the pretrial process?
Given the challenges regarding national pretrial data collection 
and reporting, little information is available on pretrial needs. 
Of the data that are available, they come primarily from studies 
on people who are in jails, which includes people detained 
post-conviction, in addition to those detained pretrial. Most 
reports do not distinguish between the two populations; 
however, it is estimated that roughly 65% of people jailed are 
pretrial.v Research on needs also often rely on combined jail 
and prison reports, which represent distinct populations and 
include both people detained pretrial and post-conviction. 

Despite its skewed representation, the research that is 
available suggests a complex range of needs, with people in 
the pretrial system experiencing significantly higher rates 
of health, social, and economic issues than the general 
population. Among those detained in jail and prison, women 
identify and report more needs than men.vi The relationship 
between individual needs, and the relationship between unmet 
needs, recidivism, and court appearance rates, are overlapping 
and multi-faceted; while some unmet needs are not typically 
correlated with pretrial outcomes (e.g., mental health), 
addressing them can contribute to the success of interventions 
for related needs, which have been found to reduce recidivism, 
promote court appearance, and support community well-
being.vii The following are identified needs in the literature: 

Static vs. Dynamic 
Risk Factors

Static risk factors are the features of a 
person’s history that are used to predict 
recidivism but cannot be changed and are 
not amenable to deliberate intervention, 
such as prior offenses. 

Conversely, dynamic risk factors are 
potentially changeable factors, such as 
substance misuse, unemployment, and 
negative peer associations.l

5 nycja.org

http://nycja.org


7 A recent national study found that nearly all jails (95.7%) surveyed reported having some people with serious mental illness.li

8 New York City’s Riker’s Island Jail, the Los Angeles County Jail, and Chicago’s Cook County Jail each hold more people with mental illness than any 
remaining psychiatric hospital in the United States.lii

9 The complexity of this relationship makes it difficult to determine cause and effect; the association is considered to be bidirectional in that they may 
develop independently of one another, or one may cause or exacerbate the other.liii

10 A study investigating the needs of people jailed at Riker’s Island found that, among individuals who are frequently incarcerated, 83.5% reported crack or 
cocaine use, 36.6% report heroin or opiate use, and 22.1% reported alcohol use requiring alcohol withdrawal treatment.liv

11 One study of men in jail and prison found that 33% of them met the lifetime diagnostic criteria for PTSD and 21% met current criteria.lv Another study that 
addressed the prevalence of PTSD among incarcerated women found that 68% of incarcerated women had current or lifetime PTSD, 48% had PTSD, and 
20% met the criteria at some other point in their lifetimes.lvi Additionally, 87% reported one or more past traumatic event and 40% reported childhood sexual 
abuse. In a separate study of women who were incarcerated, 99% reported experiencing at least one traumatic event in their lives.lvii

12 Prior to incarceration, women are 7 times more likely to have experienced sexual abuse and 4 times more likely to have experienced physical abuse 
compared to men.lviii

There is significant research 
documenting the mental health 
needs of the jail population. For 
example, in 2005, the Bureau 
of Justice Statistics reported that 64% 
of people held in jails had a mental health 
problem.viii 7  While percentages of people in 
jails and prisons with serious mental illness 
differ considerably across jurisdictions, one 
study found that approximately 1 in 5 people 
held in jails had a serious mental illness; the 
study’s authors note this estimate is likely to be 
conservative.ix 8 

Mental Health

Substance Use
One study indicates that people held 
in prison and jails are 7 times likelier 
than people in the general population 
to have a substance use disorder.xii Using 
national data, the Prison Policy Institute found 
that in 2017 over half (52%) of people arrested 
multiple times reported a substance use disorder 
in the past year. In contrast, 36% of people 
arrested once and 7% of people not arrested 
reported a substance use disorder in the past 
year. When comparing the rates of substance 
use by gender, one study found that women 
who are incarcerated are slightly more likely to 
have a substance use disorder than men who 
are incarcerated in jails and prisons (66.1% vs. 
64.3%).xiii 10

There is a high prevalence of 
comorbidity between substance 
use disorders and other mental illnesses.9 In the 
criminal legal context, one study indicates that a 
quarter (24.4%) of people held in prison and jails 
have both a substance use disorder and a co-
occurring mental health problem.x Research has 
found that women who are incarcerated in jails 
and prisons are significantly more likely to have 
co-occurring substance use and mental health 
disorders (40.5% vs. 22.9%) than men. xi 

Co-Occurring Disorder

Lifetime exposure to trauma is 
substantial among people impacted 
by the criminal legal system.xiv In fact, reported rates 
of traumatic experiences are so high, particularly 
among those with serious mental illness, that the 
Substance Abuse and Mental Health Services 
Association (SAMHSA) considers trauma to be an 
almost universal experience.xv Although trauma and 
post-traumatic stress disorder prevalence rates 
vary by study and sample, research indicates that 
the rates of victimization and trauma among women 
impacted by the criminal legal system are higher 
than those of men.11 12

Trauma, Victimization, 
and Abuse
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Homelessness
People experiencing homelessness 
and housing insecurity report 
histories of arrest and incarceration 
more often than the general 
public.xviii A 2008 national study found that 
recent homelessness was 7.5 to 11.3 times more 
common among people in jail than in the general 
population.xix One report documented that more 
than 25% of people experiencing homelessness 
reported being arrested for activities that were a 
direct result of their homelessness.xx A systematic 
review found that 63%−90% of individuals 
experiencing homelessness with severe mental 
illness had been arrested at least once, 28%−80% 
had been convicted of a crime, and 48%−67% had 
been incarcerated.xxi 13

13 While it is challenging to compare rates of criminal legal contact among the general homeless population, given that most studies on homeless populations 
do not typically exclude individuals with mental illnesses, one review analyzed data from two studies for homeless participants with and without severe 
mental illnesses and found there were similar rates of involvement with the system.
14 One study found that across all race and gender groups, indigence was a significant predictor of court appearance. The authors suggest this may be due to 
challenges associated with accessing necessary transportation to appear in court.lix

Education
One national survey of people 
arrested and jailed found that in 
2017, 66% of people with multiple 
arrests had no more than a high 
school education, compared to 51% of those who 
were arrested once and 33% of people who had no 
arrests in the past year.xvi

Healthcare
A 2017 national report found that 
people arrested and jailed over 
3 times were more likely to be 
uninsured (27%) compared to those 
with no arrests in the past year (8%) and were only 
slightly more likely to be uninsured than people 
arrested just once (23%).xvii

Poverty/Indigence

Many people in the pretrial 
population experience poverty 
and indigence. In a national survey 
of people in jail in 2002, 59% 
reported a monthly income of less than $1,000 
and 19% reported no income.xxii A more recent 
national survey found that in 2017 nearly half 
(49%) of people with multiple arrests in the past 
year had individual incomes below $10,000 per 
year, while 36% of people arrested only once and 
21% of people who had no arrests had incomes 
below $10,000.xxiii 14

Employment

Employment is also an unmet 
need for people in the pretrial 
population. In 2002, approximately 
29% of people held in jail reported 
they were unemployed at the time of their 
arrest.xxiv A more recent report found that in 2017 
people with multiple arrests were 4 times more 
likely to be unemployed (15%) than those with no 
arrests in the year prior (4%).xxv

Youth-Specific Needs

Young people involved in the 
criminal legal system experience 
a wide array of needs. For 
example, one meta-analysis 
examining datasets from juvenile 
justice probation, detention, and corrections 
programs found that as many as 70% of young 
people involved in the criminal legal system have 
a diagnosable mental health problem.xxvi Another 
study reported that children who had been abused 
or neglected were more likely to be arrested as 
youth (27% versus 17%), adults (42% versus 33%), 
and for a violent crime (18% versus 14%).xxvii 
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15 The study compared “Gender Neutral Needs” (criminal history, employment status, educational need, and substance misuse) and “Gender Responsive 
Needs” (abuse, trauma, mental health, and homelessness, as well as an additional “strength”: family support) across men, women, and the entire sample.
16 The correlation between mental health and court appearance for men and women (and court appearance, new arrest, and both for women) counters 
existing research, where mental health is not considered a strong correlate.lx While the authors note this could be because of differing methodology 
and definitions of mental health, it may also be because most of the previous research has focused on the male population or samples that were not 
disaggregated by gender.lxi

17 The report concluded that gender-responsive needs tended to be more predictive for women than for men. In many instances, these needs were as 
strong or stronger than static criminal history variables. However, for men, while none of the gender-responsive factors improved the prediction of arrests, 
there were modest correlations between substance misuse and all outcomes. Additionally, gender-responsive variables were correlated with men’s court 
appearance; the correlations were especially strong for the homelessness scale.
18 The referrals to services were voluntary and were not mandated as part of their release requirements.
19 Roughly 41% reported they were engaged full time in employment, school, training, or caretaking at the time of their arrests. 
20 About 1 in 10 people on pretrial supervision reported living in unstable housing, such as in shelters or transitional living residences, or living on the streets.
21 More than half of the respondents agreed or strongly agreed that they have “trouble resisting cravings” (57%) and “often act without thinking” (52%).
22 More than a third of the sample had received a mental health or psychiatric diagnosis, 25% had been hospitalized in the past 
for mental health reasons, and 19% were in mental health treatment at the time of the interview. 
23 Nearly one in five respondents (18%) reported a suicide attempt. Additionally, 22% screened positive for PTSD. About one-third (34%) of people reported 
having witnessed a shooting in their lifetime, 23% reported a history of physical abuse, and 15% reported a history of sexual abuse.
24  In this study, 27% of people reported a history of special education or services, 19% reported that they were diagnosed with a learning disability, and more 
than half (51%) reported that they were suspended or expelled from school at some point.

Needs of People Released Pretrial

Very few statistics are available on the pretrial population needs outside of jail and prison reports. One unique 
study investigated the needs of a more wide-ranging sample of the pretrial population and examined whether 
these needs were related to pretrial outcomes.xxviii Citing the lack of existing research on pretrial needs and the 
emerging research on women’s unique pathways to crime, the study investigated these needs within a gender-
responsive framework.15 The authors discovered that substance misuse, mental health16, and homelessness were 
strongly correlated with court appearance. This is significant because once a need is found to be predictive, 
there is a strong basis for intervention.xxix Additionally, the report examined needs by gender and found that 
they were substantially different.17 

Another study, currently undergoing analysis, examined the needs of people released pretrial. The Wellness 
Project, launched by CJA during the COVID-19 pandemic, provided voluntary referrals to supports and services for 
people released pretrial in New York City. Preliminary results from the project indicate that referrals for food and 
employment were the most frequently identified need.

Needs of People Under Supervision

There is still much to learn about the needs of people on pretrial supervision, particularly as pretrial 
supervision practices differ dramatically nationwide. An evaluation of New York City’s pretrial supervision 
providers found that, compared to other jurisdictions, the City’s programs focused strongly on case management, 
counseling, and referrals to basic services.xxx 18 Furthermore, the evaluation identified that over 25% of people 
enrolled in pretrial supervision were referred to services, with employment and vocational programs19 as the 
most common referral. Other referrals included substance use treatment, mental health services, educational 
programs, and housing programs/shelters.20   

The Center for Court Innovation (CCI), a pretrial service provider in New York City, developed and validated a 
risk and needs assessment, the Criminal Court Assessment Tool (C-CAT), utilized for their pretrial supervision 
population. The report found that supervised clientele had high rates of impulsivity21, criminal thinking, legal 
cynicism, and mental health problems22 and trauma.23 Participants also identified numerous needs: substance 
misuse (52%), unemployment (48%), education deficits24 (36%), and housing (12%). 

Additional research is needed to understand how addressing both logistical (e.g., transportation, employment 
obligation, childcare, etc.) and hidden barriers (e.g., anticipatory anxiety/fears, mistrust of court system, etc.) may 
prevent people from attending court and impact court attendance rates. Greater insight into both the concrete 
and hidden needs would likely advance the field’s understanding of how to improve pretrial outcomes and support 
people impacted by the criminal legal system. 
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3. What are the best practices for identifying 
and addressing the needs of the pretrial 
population? 
From arrest to disposition, there are various opportunities where pretrial staff can assess needs and intervene 
accordingly. This includes pre-arraignment screenings or assessments (e.g., New York City’s Enhanced Pre-
Arraignment Screening Unit (EPASU) or post-arraignment). Below are several best practices, separated by people 
who are ROR’d, released under supervision, and detained on bail or remand.

Identifying and Addressing the Needs of People who have been ROR’d

People who are ROR'd are not typically offered additional supports beyond notification to assist them in 
returning to court. However, some jurisdictions provide voluntary assistance, which can take several forms. In 
some cases, this is through a court helpline, where staff are available to answer questions related to their court 
date, courthouse location, attorney information, or local service referrals. Another form of voluntary support is 
sometimes provided by social workers who partner with public defense attorneys and are available to discuss 
needs and possible referrals with their clients. Finally, some organizations, like The Liberty Fund in New York City, 
have staff members present in court to meet with recently arraigned people to discuss potential needs and/or 
barriers to returning to court.

Promising Practice in New York City

Prior to COVID-19, CJA piloted a short-term voluntary initiative called the Court Appearance 
Support Project, where CJA’s pretrial staff offered a post-arraignment meeting with people who 
were just released on their own recognizance to discuss any barriers that might prevent them from 
returning to court (e.g., transportation, childcare, etc.) and identity possible solutions. As part of 
the pilot, CJA staff provided personal planning calls to participants two weeks and one week prior 
to their court date. Preliminary findings indicated that 87% of people who participated in the post-
arraignment meeting agreed to a planning call. Moreover, the intervention was associated with 
a 32% reduction in missed court appearance among those who participated. 
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Identifying and Addressing the Needs of People Released Under Supervision

People who are released under supervision are required to meet with program staff on a regular basis where they 
are typically provided with court reminders, case management services, and referrals to voluntary supports (e.g., 
housing, mental health, employment, etc.). Supervision staff often rely on clinical assessments and screening 
tools to determine voluntary service needs. 

In addition, jurisdictions frequently employ decision-matrices to determine supervision level based on the 
person’s charge information and risk score.xxxi However, these assessments do not identify people’s needs, 
which when addressed may contribute to their success under supervision. There are existing risk and 
needs assessments, but most are comprehensive and require clinical expertise to administer and interpret, which 
make them a challenge to use in high-volume court settings. To address this gap, CCI implements the C-CAT.xxxii 
Grounded in the Risk-Needs-Responsivity model, the C-CAT includes static and dynamic factors found to improve 
accurate classification of risk and that can be targeted for interventions to reduce future involvement in the 
criminal legal system.

The absence of using empirically based assessments can lead to inappropriate placement or overburdening 
individuals with unnecessary treatment and excessive sanctions that can result in negative pretrial 
outcomes (e.g., missed court appearance). As pretrial supervision, mandated programming, and conditional 
release are restrictions on pretrial liberty, they should only be enacted when they are proven to be necessary to 
prevent flight (or secure community safety, depending on state statute). Additionally, program staff must reassess 
risk and needs over time, as the specific factors that contribute to pretrial outcomes may change. For example, a 
client’s substance use may change over the course of their engagement with the program. 

In addition to risk and need assessments like the C-CAT, jurisdictions with sufficient resources often rely on 
screening tools for specific needs, such as the Modified Mini Screen, CRAFFT, and Patient Health Questionnaire 
(PHQ-9), which identify co-occurring disorders, adolescent substance use, and depression respectively. When 
program staff identify client needs through screening and assessment, they make referrals to local service 
providers and use techniques, such as motivational interviewing, to support clients in fulfilling their goals. In 
certain instances, judges will request program staff to administer an assessment for a specific need and provide a 
recommendation regarding treatment.

Identifying and Addressing the Needs of People who are Detained on Bail or Remand

Research indicates that people who are incarcerated pretrial have a wide array of social, economic, and health 
needs that impact their pretrial outcomes. While this is of serious concern, addressing these needs is typically 
outside the responsibility and capability of pretrial services agencies. This often falls under the purview of jail 
staff. However, there are unique ways that pretrial staff can support people who are detained and bridge 
the gap. For example, CJA’s Bail Expediting (BEX) Program supports people who have bail set by contacting their 
potential sureties and accelerating the release process. 

25 The Risk-Needs-Responsivity (RNR) model is the primary theoretical framework to assess and rehabilitate individuals involved in the criminal legal system. 
The risk principle explains that a person’s chances of recidivism can be reduced if the level of treatment provided is proportional to their risk of re-offending. 
While “risk” determines how much treatment is required, “needs” determines what areas to target. This includes “criminogenic needs”, the needs associated 
with recidivism, as well as non-criminogenic needs (e.g., mental health and homelessness), which are not typically associated with recidivism, but interfere 
with rehabilitation and must be stabilized prior to the implementation of other interventions. The third prong of the RNR model, "responsivity", offers 
guidance on how to provide treatment. There are two main components of the responsivity principle: 1) general responsivity, which states that effective 
interventions tend to be based on cognitive, behavioral, and social learning theories, and 2) specific responsivity, which suggests adapting interventions to 
the biological, social, and psychological characteristics of the individual.
26 Static risk factors are the features of a person’s history that are used to predict recidivism but cannot be changed and are not amenable to deliberate 
intervention, such as prior offenses. Conversely, dynamic risk factors are potentially changeable factors, such as substance misuse, unemployment, and 
negative peer associations.lxii
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Identifying and Addressing Needs through General Stakeholder Training

Given the prevalence of trauma and mental illness among people involved in the criminal legal system, there have 
been growing calls for criminal legal stakeholders, such as judges, court personnel, and treatment providers, to 
receive training. 

The following are trainings that are offered to support stakeholders:  

Mental Health: 

There has been a concerted effort in the last 20 years to address 
the overrepresentation of people with serious mental illness in the 
criminal legal system.xxxiii Driven in part by legislative mandates, these 
interventions have included diversion programs, treatment courts, and 
mental health training for police and correction officers.xxxiv

Trauma: 

The concept of trauma-informed care, or a trauma-informed system, was initially 
developed in 2001 and later advanced by the Substance Abuse and Mental Health 
Services Administration (SAMHSA). This approach requires all staff – across an 
institution — to have a basic understanding of trauma and its impact, as well as to 
respond with evidence-based best practices and resist further revictimization of 
both clients and staff. 

SAHMSA has outlined six key principles of a 
trauma approach: 
 
1. Considerations of safety
2. Trustworthiness and transparency
3. Peer support
4. Collaboration and mutuality
5. Empowerment, voice and choice
6. Cultural, historical, and gender issues

Developing a trauma-informed approach may 
require systematic change at multiple levels. 

SAHMSA provides guidance for implementing a 
trauma-informed approach across 10 different 
domains: 

1. Governance and leadership
2. Policy
3. Physical environment
4. Engagement and involvement
5. Cross sector collaboration
6. Screening, assessment, and treatment services
7. Training and workforce development
8. Progress monitoring and quality assurance
9. Financing
10. Evaluation

SAMHSA's Trauma Approach
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Gender Responsivity and LGBTQ+: 

Women represent a growing proportion of the population 
impacted by the criminal legal system; despite this, 
criminal legal policies and practices have historically 
been created with men in mind.xxxv  Moreover, LGBTQ+ 
people are over-surveilled, over-criminalized, and 
overrepresented in the pretrial population, and come 
with their own set of distinct needs.28 To address this, 
advocates have pushed for a gender-responsive and 
trauma-informed approach that factors in the discrete 
experiences and needs of women and LGBTQ+ people; 
there are multiple evidence-based programs for 
women and additional trainings for legal stakeholders 
on working with LGBTQ+ communities that have been 
tailored to fill this gap.29 

   

Youth: 

Over the past couple decades, psychology and 
neuroscience research has shed light on how the 
development of the brain has serious implications for 
adolescent behavior.30 In fact, the Supreme Court has 
used social science on developmental immaturity to 
determine that adolescences who commit criminal 
offenses are less culpable and more likely to reform 
than their adult counterparts.xxxvi Given young people’s 
unique stage of development, there is a great need 
for specialized training for judges, lawyers, and other 
system actors.31

27 Recent research has raised concerns related to disparate impacts across gender and racial and ethnic groups. While validation studies have begun to 
examine the predictive accuracy by gender and race, due to small sample sizes, this study was unable to analyze the predictive validity by race and gender.
28 The 2011-2012 National Inmate Survey found that LGB people are incarcerated at a rate over three times that of the total adult population. This disparity is 
primarily determined by queer women.lxiii

29 In a 5-year, 14-site study on women and violence, researchers found that services were more effective when they were gender-specific, including trauma 
survivors in the planning process, and relying on integrative care (e.g., treating mental health, substance use, and trauma together vs. as isolated issues).lxiv

30 The frontal areas of the brain, responsible for executive functioning skills like decision-making, judgement, and regulating inhibition, do not finish 
developing until a person is around twenty-five years old. Furthermore, during adolescence people experience increased impulsivity and intensified 
reactions to emotional stimuli.lxv As a youth develops, their decision-making capacity typically improves, reducing the likelihood they will engage in 
risk-taking behavior. Studies show that the prevalence of criminal offending behavior tends to peak in the teenage years and begins waning in the early 
twenties.lxvi

31 Research has established the importance of developmentally appropriate and trauma-informed interventions for criminally involved youth.lxvii
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4. What are additional unanswered questions or 
future directions for the pretrial field?
There are many gaps in knowledge about people in the pretrial population and their distinct needs. Much of 
the extant literature that is available centers on people who are detained or incarcerated, as their data (e.g., 
health records, interviews, etc.) are collected and maintained by the jail or prison personnel. Upon reviewing the 
literature, the following are several spaces where greater insight is needed: 

The future of the pretrial field hinges on both the quality and rigor of its research.xxxix  It is critical for 
researchers to investigate these unanswered questions to better support people going through the pretrial 
process, increase court appearance, reduce unnecessary pretrial detention, and support community well-being.

To better understand the pretrial population and improve pretrial outcomes, the field will benefit from a 
standard definition of the pretrial population. Currently, some jurisdictions include traffic cases in their 
pretrial population, while others only refer to people detained and awaiting trial. A uniform definition 
might enable researchers to better aggregate findings, accurately compare available statistics across 
jurisdictions, and allow for improved systemization.xxxvii  A national pretrial entity, like the new National 
Pretrial Reporting Program, may be best suited to propose a universal definition.
 
The pretrial field lacks national demographic data regarding people going through the pretrial process, 
particularly those who have been released and those mandated to supervision. This limits the field 
greatly; without these statistics, it is challenging to identify the differences and similarities across groups. 
Additional demographic data would likely support research that may help further the development of 
interventions to improve pretrial outcomes and improve racial, ethnic, and gender disparities. 

More research is needed to identify the respective needs of the different subsets that make up the pretrial 
population. While research shows that people impacted by the criminal legal system have more needs than 
those in the general population, including higher rates of trauma, victimization, poverty, mental health and 
substance use disorders, there is a paucity of studies that explore how needs compare across subtypes, 
the frequency and severity of these needs, as well as how these needs are related to pretrial outcomes.  

Once needs are identified, there remains the issue of how best to respond, which party is best suited to 
respond, or whether it is the responsibility of the pretrial system to respond at all. There is little research 
on when it is appropriate to mandate conditions to meet a need or if needs are better met under voluntary 
conditions or through community providers. However, in circumstances where intervention is appropriate, 
additional research is required to better understand the least restrictive interventions or strategies that 
successfully meet the needs of the individual. 

Perhaps the most significant question that remains is how treating the needs of people in the pretrial 
population affects pretrial outcomes (e.g., court appearance), as well as other long-term impacts. Pretrial 
agencies typically assess risk through evaluating static factors, such as criminal history or current charge 
information. However, this practice does not consider a person’s needs, which may be relevant to pretrial 
outcomes. Because pretrial assessments are designed to inform (not replace) judicial decision-making and 
discretion, identifying individual needs helps to put the results into an appropriate framework. Dynamic 
risk and needs assessments, which identify the likelihood that a person with certain characteristics may 
return to court and/or recidivate, as well as identify and notify practitioners of that person’s needs, may 
be a future direction for the pretrial field.xxxviii Research indicates that when dynamic factors (e.g., 
substance use) are identified and addressed, participants are more likely to succeed pretrial. 
Additional research is needed to learn more about these findings, and to explore understudied needs, such 
as transportation, childcare, food assistance, and housing. 

1. 

2. 

3. 

4. 

5. 
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We have avoided in recent years talking 

openly and honestly about race out of fear 

that it will alienate and polarize. In my own 

view, it’s our refusal to deal openly and 

honestly with race that leads us to keep 

repeating these cycles of exclusion and 

division, and rebirthing a caste-like system 

that we claim we’ve left behind.”

— Michelle Alexander, author of “The New Jim Crow,”  
in an interview with truthout.org

“
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What if we accepted 
nothing short of equity?
Early in 2020, after significant reflection on our racial equity journey, we at the Pretrial 
Justice Institute reversed our long-held position in support of pretrial risk assessment 
instruments (RAIs), due to the inherent bias in these tools and the harm they perpetuate 
in communities of color. Following that announcement, many folks working in systems 
came back to us with what felt like the next logical question: If not risk assessment, 
then what? What’s the replacement?

That question gave us pause, because “either/or” thinking—i.e., the belief that one tool 
must be replaced by another—helped to drive the proliferation of RAIs in the first place.  
As PJI and others sought to “reform” a system that preyed on the poor through the use  
of money bond, eliminating cash bail didn’t seem to be enough; it needed to be replaced 
with something “better.” (Read our last paper to learn more.)

Many jurisdictions shifted from a money-based system to a risk-based one. But in 
doing so, our field avoided exploring some deeply-held assumptions that feed pretrial 
incarceration. For example, the assumption that courts need a reason to release someone 
rather than a reason to detain them. And that the system needs to do something (like 
collecting bonds or setting conditions) to get people back to court safely. By simply trading 
a bond schedule for an RAI without challenging these assumptions—and without asserting 
our values—we continue to perpetuate mass incarceration and structural racism.

So, where do we go from here? That depends on you. And us. And other justice 
practitioners, advocates, and community members who are not satisfied with having only 
two choices in a system that harms millions of people and families every day.

Creating a world without money bond or risk assessment is going to require great courage, 
commitment and imagination. It’s going to require culture-shifting and power-sharing. 
It’s going to require humanity. All of this is possible, though—the tools are available for 
communities who are willing to ask, “What if?” and pioneer a new approach. 

Inside this publication, you’ll find ten questions for thinking expansively about pretrial 
justice, plus examples of promising practices from around the country and links to 
resources from thought leaders in the field. There’s also a Discussion Guide to support 
you and your colleagues in leading with your values, identifying barriers to equity in your 
system, and engaging in authentic collaboration with your community. 

We strongly believe the bold, fresh ideas we need already exist locally, in people with lived 
experience and those who work at the intersections of justice. PJI is committed to working 
with all of you to center equity and disrupt the pathway to mass incarceration. Together, 
we can have a new discourse around pretrial justice. Reflect with us...

To view or share the interactive version of this publication, visit pji.pub/whatif.

https://pji.pub/risk_paper
http://pji.pub/whatif
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To envision pretrial justice without money bond or risk assessment, 
the first question you and your local partners must wrestle with  
is what culture you are trying to create, and what values you wish  
to embody. Even if onerous conditions, money bonds, or preventive 
detention are available by statute, your courts can maximize liberty 
by choosing to limit their use. When local partners are committed to 
a culture where the presumption of innocence is paramount—and you 
create a system that defaults to liberty—then there’s no need to label 
people as “risky” in order to assign limits on their freedom. 

Similarly, when partners are committed to equity, you feel a sense 
of urgency to dismantle practices rooted in historical oppression and 
build systems that meet the needs of everyone in the community; 
systems that will look very different than what you have today.

To change local culture, the partners at your table will also need to 
change. The adoption of RAIs most often happens as an agreement 
amongst people with formal system authority, to the exclusion of 
community advocates and those with lived experience in the system. 
Setting a new table where community members also have power 
will shift the perspective on what safety and liberty mean, as well 
as offering creative solutions for how to achieve them. Because 
community voices are diverse, the new world will reflect local values, 
needs, and priorities. There’s not an “ideal” model that will work 
everywhere, and your solutions will be unique to your community.

HISTORY LESSON

To dig deeper into the 
racialized history of 
the U.S. criminal legal 
system, read PJI staffer 
Wendy Shang’s article in 
the spring 2021 issue of 
the ABA Criminal Justice 
magazine. 

THE TOOL BOX

Everyday Democracy’s 
“Connecting Public 
Dialogue To Action 
And Change” is a 
comprehensive work-
book (complete with 
ready-to-use meeting 
agendas), which can 
assist you in hosting 
large-scale community 
conversations that lead 
to tangible results for 
the common good. 
Download it here.

WHAT IF… we all committed to ending 
mass incarceration and advancing equity?

https://pji.pub/CJmag
https://pji.pub/WhatIf_EverydayDem
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WHAT IF… activities related to 
health and basic human needs were 
no longer arrestable offenses?02

]“One of the great fallacies of the misdemeanor universe is 
that getting a misdemeanor is no big deal... that it won’t dog you 
for your life. That has come to be profoundly untrue. A misdemeanor 
conviction, although not as serious as a felony conviction, still 
imposes enormous burdens on the people who carry them.” 
— “Punishment without Crime” author Alexandra Natapoff on NPR’s Fresh Air

PODCAST ]

Many people come into contact with the criminal legal system due 
to homelessness, substance use, or poverty. Revising the criminal 
code to decriminalize behaviors that reflect people’s struggles to stay 
healthy and meet their basic needs—or making local decisions not 
to arrest and prosecute people for these behaviors—further reduces 
the number of people facing charges. At a community level, these 
decisions should go hand in hand with an expansion of community-
based supports that address underlying issues and prevent a crisis 
from unfolding. This can also reduce the extraction of wealth from 
poor communities of color, who pay millions of dollars in money 
bonds, fines and fees as a result of nonviolent misdemeanor charges.

FIELD NOTES

In 2021, Oregon voters 
decriminalized the 
possession of several 
drugs for personal use. 
Measure 110, which was 
the result of a citizen’s 
ballot initiative process 
supported by the 
Drug Policy Alliance, 
reclassifies possession 
of small amounts of 
drugs as a civil violation, 
and the fine can be 
waived by participating 
in a health assessment. 
A major selling point of 
Measure 110 was the 
potential for reducing 
racial disparities. While 
Black people make up 
less than 3% of Oregon’s 
population, they are  
2.5 times more likely  
to be convicted of a 
drug-possession offense 
than whites.

13 
Million 

Total misdemeanor cases 
filed in the U.S. each year. 
(That’s 80% of American 
criminal dockets.)

49%
Percentage of unhoused 
people in the U.S. who 
report having spent 
five or more days in a 
city or county jail. Once 
arrested, they’re almost 
always detained, says the 
National Homelessness 
Law Center. Read more.

https://pji.pub/WhatIf_FreshAir
https://pji.pub/WhatIf_UnhousedStats
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At the crux of the conversation about pretrial “risk” is the question of 
safety. Generally, considerations of safety are one-sided: if released, 
is there potential for an accused person to commit a crime that harms 
someone in the community? We rarely weigh the inverse: if someone 
is detained pretrial, what dangers do they face as a result of detention? 

Of the 470,000 unconvicted people being held in jail on any given day, 
only a very small percentage may commit a violent crime if released, 
while virtually all face the risk of infectious disease and violence in 
jail, as well as the possibility of losing their job, housing, or children 
as a result of being detained. The risks to an incarcerated person have 
a ripple effect on their families and communities as well. RAIs are not 
effective at predicting risk of violent crime, and they don’t consider 
risk to an incarcerated person at all. 

Instead, you could ask yourself: What can be done to maximize 
safety for members of the community, victims, and people facing 
charges? How can we support people’s physical and emotional well-
being? If we were to create safe spaces from scratch, what would they 
look like?

RECOMMENDED 
READING

“Even in a system that 
is inherently traumatic, 
we must shift the values 
of the institution so it 
is rooted in humanity 
and compassion,” says 
Dr. Nneka Jones Tapia, 
Managing Director of 
Justice Initiatives at 
Chicago Beyond, and 
former warden of Cook 
County Jail. Read more at 
the Square One Project.

HEALTH EQUITY

“Pretrial incarceration 
wreaks havoc on what 
we know makes us 
healthy,” write Human 
Impact Partners in their 
2020 “Liberating Our 
Health” publication, 
which investigates 
the disproportionate 
harms pretrial systems 
impose on certain 
communities—and 
centers public health as 
an alternate means of 
creating public safety.   

“Bolstering health-
affirming investments 
designed to benefit 
those who are historically 
and structurally margin-
alized—including those 
awaiting trial—can have 
cascading effects that 
end up benefiting all  
of society,” they say. 
Read the report.

WHAT IF… the question of  
safety was two-sided?

Research by the Prison Policy Initiative 
and Reuters shows that local lockups 
are woefully unprepared for the recent 
increase in women going to jail — many 
of whom enter facilities during mental 
health crises, suffering from addiction,  
or while pregnant.

https://pji.pub/WhatIf_SquareOne
https://pji.pub/WhatIf_HIP
https://pji.pub/WhatIf_PPI
https://pji.pub/WhatIf_Reuters
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24,000
CALLS 

CAHOOTS responded  
to 24,000 calls for crisis 
assistance in 2019. 
Only 150 of those calls 
required police backup. 
(That’s less than 1%!)

FIELD NOTES

Alternative responder 
programs are popping up 
across the country, many 
inspired by CAHOOTS 
(Crisis Assistance 
Helping Out On The 
Streets), a mobile crisis 
center established in 
1989 in Eugene, Oregon. 
In this model, a crisis 
worker and a medic 
respond to calls with or 
instead of police, offering 
voluntary treatment.

In Olympia, Washington, 
Familiar Faces (peer 
navigators who have 
lived experience with 
poverty, substance use 
and the legal system) 
provide ongoing support 
to individuals with 
complex needs who 
come into frequent 
contact with law 
enforcement.

In Maryland, community 
mediation centers 
use restorative justice 
practices to resolve 
disputes, rebuild 
relationships and find 
permanent solutions by 
providing an accessible 
forum with highly-
trained volunteers for 
people in conflict.

“We’re trying to create a framework where  
people have someone to talk to, someone 

to respond, and someplace to go. 
— David Lloyd of The Kennedy Forum 

On the hopes (and challenges) of launching a 
national 988 number for mental health crises

A key element in the national conversation on defunding police 
has been the role that police play in responding to people in 
crisis, often those with acute mental or behavioral health issues.  
It is widely acknowledged that this is not a role intended for law 
enforcement, and their presence can escalate an already difficult 
situation. Investing in community-based civilian responder 
programs offers an alternative to connect people in crisis with 
professional support outside of the criminal legal system, 
reducing the risk of police violence, arrest, and detention.

WHAT IF… people in crisis 
had options other than 911?04

and suicide prevention in all 50 states.

https://pji.pub/WhatIf_Cahoots
https://pji.pub/WhatIf_FamiliarFaces
https://pji.pub/WhatIf_MDmediation
https://pji.pub/WhatIf_MDmediation
https://pji.pub/WhatIf_Kennedy
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Even in situations where police believe a crime has been committed, 
it is often not necessary to take someone into custody. If police 
are able to verify the person’s identity—and if that person has 
not committed a serious violent offense and does not pose an 
immediate risk to the safety of someone else—then they can be 
issued a citation or summons to return to court. This further 
reduces jail admissions and the need for money bond and risk 
assessment—and allows people to remain in the community, 
where they can go to work or school, care for themselves and 
their families, and participate meaningfully in their own defense.

But note: Citations and summonses need to include clear and 
straightforward instructions about when and where to appear in 
court and be accompanied by a court reminder. 

05

FIELD NOTES

In New Jersey, 
law enforcement 
issues citations in 
approximately 68% of 
cases statewide. This 
has contributed to jail 
population reductions 
without a negative 
impact on public safety 
or court appearance. 
However, more work 
needs to be done on 
addressing disparities 
across decision points 
in the system.

THE TOOL BOX

To explore policies on 
citation release around 
the country, visit the 
NCSL Database on 
Pretrial Release.

Using behavioral science 
to redesign summonses 
and court reminders in 
New York City resulted in 
a 36% reduction in FTAs. 
The language below 
comes from the most 
effective text campaign, 
which encourages 
recipients to make a  
plan to get to court,  
while also noting the 
consequences of no-
shows. Read the report.

WATCH YOUR 
LANGUAGE

7 Days Before Court

Helpful reminder: go 
to court Mon Jun 03 
9:30 A.M. We’ll text to 
help you remember. 
Show up to avoid an 
arrest warrant. Reply 
STOP to end texts. 
www.mysummons.nyc

3 Days Before Court

You have court on  
Mon Jun 03 at 346 
Broadway Manhattan. 
What time should you 
leave to get there by 
9:30 A.M.? Any other 
arrangements to make? 
Write out your plan.

1 Day Before Court

Remember you have 
court tomorrow at 9:30 
A.M. Tickets could 
be dismissed or end 
in a fine (60 days to 
pay). Missing court for 
######### can lead 
to your arrest.

WHAT IF… law enforcement 
officers used citations and 
summonses for most charges?

WHAT IF? | pretrial justice institute 
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We all know the quote from Justice William Rehnquist—“liberty is 
the norm, and detention prior to trial or without trial is the carefully 
limited exception”—and that the Constitution and the Supreme Court 
provide for both a presumption of innocence and a presumption of 
liberty. We also know that most state laws are very specific about who 
is, or is not, eligible for preventive detention. But what if we actually 
lived this at the local level? 

Bond schedules are ostensibly a tool to facilitate release through 
payment, but instead they result in detention for those who are 
unable to pay. RAIs are not designed to inform detention or release 
decisions, but they are often used to justify either high bond amounts 
or arguments of dangerousness that result in detention. 

Upshot: If, instead, no one was detained who did not meet your 
state’s constitutional and statutory threshold, then jails would begin 
to empty and another role of RAIs would become moot.

FIELD NOTES

In early 2017, a comprehensive 
bail reform package went into 
effect in New Jersey, which 
included a significant curtailing 
of money bond, along with a 
new constitutional amendment 
allowing for preventive 
detention. 

Advocates were justifiably 
concerned that the amendment 
would ultimately increase 
pretrial detention rates. 
However, culture change in the 
courts, along with stringent 
requirements for pursuing 
preventive detention, resulted 
in plummeting detention rates. 

Prosecutors are required to file 
a motion requesting preventive 
detention and demonstrating 
that the person facing charges 
meets the criteria for a hearing. 
A full adversarial hearing is then 
held, and a judge makes an 
individualized determination 
on the record. 

WHAT IF… judicial officers  
released everyone who was not 
statutorily eligible for detention?

WEIGHING
THE COSTS

The cost of detaining 
legally innocent people 
who can’t afford bond 
(or need time to come 
up with the money) is 
staggering. Here’s how 
the numbers stacked 
up in New York City in 
FY 2017.

$28
Million

$100
Million 

Taxpayer cost to lock  
up people unable to 
post bond in NYC jails

119,030
days 

Cumulative time people 
spent in NYC jails before 
eventually posting bond

Lost wages for people 
unable to post bond in 
NYC jails

https://pji.pub/WhatIf_NYCstats


Part of the constitutional consideration 
mentioned in Question 6 is using the 
least restrictive conditions necessary to 
reasonably assure that someone returns to 
court without committing a new crime. 
Does the person have the means, or 
have there been prior attempts, to flee 
prosecution, rather than just miss a court 
appearance? Is there a specific threat to 
the safety of a known victim or witness? 
Has the person committed a violent 
offense while on pretrial release? 

A risk assessment score cannot answer 
these questions; they are not designed to 
predict these rare events. (For more on 
this, see PJI’s previous paper.) Nor can 
a prosecutor who was just handed a case 
five minutes before a hearing.  

If prosecutors and judges have fewer 
bail hearings, they will have more time 
to prepare for and hear bail arguments. 
If people facing charges are always 
represented by counsel with manageable 
caseloads, then defense attorneys will 
be able to add more context to the bail 
decision. If victims are given a voice at 
meaningful hearings, then specific safety 
threats can be revealed. A person should 
only be detained if a judge can document, 

on the record, a specific and constitutional 
justification that the person is likely to flee 
prosecution or commit a violent crime. 
Everyone who does not meet that narrow 
criteria should be released. The judge’s 
documentation on the record can also 
be used to track detention decisions and 
bring any racial bias to light.FIELD NOTES

“Detention only shall 
be imposed when it 
is determined that 
the defendant poses 
a specific, real and 
present threat to a 
person, or has a high 
likelihood of willful 
flight.” That’s the 
criteria for detention 
in the Illinois Pretrial 
Fairness Act, which 
takes effect in 2023, 
and eliminates the use 
of money bond along 
with strictly defining 
detention eligibility. 

The law defines willful 
flight as “planning 
or attempting to 
intentionally evade 
prosecution by 
concealing oneself. 
Simple past non-
appearance in court 
alone is not evidence 
of future intent to 
evade prosecution.”

WHAT IF… judicial officers only considered the 
risk of fleeing prosecution and committing a 
violent offense when deciding whether someone 
should be detained?

“Honoring the presumption 
 of innocence is often difficult; 

 sometimes we must pay  
substantial social costs as a 

 result of our commitment to the 
 values we espouse. But at the end  

of the day, the presumption of 
 innocence protects the innocent; 
 the shortcuts we take with those 

whom we believe to be guilty injure 
only those wrongfully accused  

and, ultimately, ourselves.
—Justice Thurgood Marshall

United States v. Salerno

07
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If most people are released at a bail or detention hearing, then 
the question becomes, what are the appropriate conditions of 
release? This is another area where we need to be cautious about 
“replacement.” To assuage concerns about pretrial release, 
detention and release on monetary bond have often been replaced 
by pretrial supervision or other conditions. This is the role that risk 
assessment instruments are supposed to play—matching people 
with a certain risk profile to the conditions that are most likely to 
assure return to court with no new arrests. However, the connection 
between conditions of release and RAI score is a political decision, 
not a scientific one; there is no body of research saying that specific 
conditions are effective with specific people. Therefore, we are 
depriving people of liberty without assurance that we are assigning 
the “least restrictive conditions necessary.”

What if, instead: Local courts returned to the constitutional 
requirement of least restrictive conditions, and judicial officers only 
put conditions in place that are relevant to a specific person? This 
may include an order of protection for someone facing domestic 
violence charges, or a requirement for a person with international 
resources to surrender their passport. These conditions could 
be revisited based on a person’s behavior on pretrial release, but 
would avoid blanket conditioning and the associated likelihood of 
technical violations and returns to court. Many more people would 
be released outright on their own recognizance, and research tells 
us that most of them will successfully return to court.

WHAT IF… judicial officers only  
set conditions of release that were  
directly related to an individual’s  
circumstances?

ANTI-MASS 
SUPERVISION
In their 2021 review of 
current pretrial and 
bail reforms, Critical 
Resistance and the 
Community Justice 
Exchange rejected 
efforts to create 
“new and conditional 
barriers to release and/
or increased punitive 
supervision that are 
themselves forms of 
pretrial detention and 
surveillance.” 

“These types of 
‘substitution’ reforms 
do not create more 
freedom and can lead 
to increased re-arrest 
because they create 
new possibilities for 
violations punishable 
by incarceration or 
increased restrictions,” 
write the authors.  In 
addition, use of these 
conditions “often 
introduces or increases 
monetary penalties 
and expenses for the 
individual.” Read the 
report.

WHAT IF? | pretrial justice institute 
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In setting individualized conditions of release, what if the only 
conditions available to your judges were those that had been 
proven effective to increase a person’s likelihood of returning 
to court safely? For decades the pretrial field, including PJI, 
has promoted supervision and other conditions of release as 
alternatives to incarceration. (Indeed, promoting supervision 
was part of the reason we were founded as an organization.) 
Yet despite years spent supervising millions of people, there 
is still little data on the efficacy of many supervision practices. 
Most people are successful while on supervision; then again, 
most people are successful on pretrial release, regardless of type 
of release or release conditions. And there are insufficient studies 
showing what elements of supervision contributed to their 
success, and whether those same people would have also been 
successful if released without conditions. 

On the other hand: People impacted by the system have 
been increasingly vocal about the negative effects of unproven 
conditions like drug testing and electronic monitoring on 
individuals and their families. If, instead, courts only assigned 
proven conditions, then there would likely be many more court 
orders that simply said “return to court” and “remain law 
abiding.” Again, no assessment necessary.

A BITTER PILL?
Pretrial drug testing 
is not associated with 
higher rates of court 
appearance or lower 
rates of arrest. Yet 
drug testing remains a 
widespread condition 
of pretrial release, even 
when the charge is not 
related to drug use. 
According to PJI’s Scan 
of Pretrial Practices, 77% 
of counties with pretrial 
services reported that 
they administered drug 
tests. Only 35% had data 
on how many people 
were placed on drug or 
alcohol monitoring.

WHAT IF… conditions were only  
available if proven to be effective in 
increasing a person’s likelihood of  
returning to court safely?

DIGITAL JAILS

In Cook County, Illinois, 
23% of the population 
is Black, but over 74% 
of people on EM are 
Black. Read more from 
The Chicago Council of 
Lawyers and Chicago 
Appleseed Center for 
Fair Courts.

THE TOOL BOX
For a one-stop resource, 
check out UNC Criminal 
Justice Innovation Lab’s
2021 report summarizing 
research on pretrial 
supervision practices. 

https://pji.pub/PretrialScan2019
https://pji.pub/PretrialScan2019
https://pji.pub/WhatIf_10FactsEM
https://pji.pub/WhatIf_UNCsupervision
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It is true that some people struggle to make court appearances, and 
some are re-arrested on non-violent charges while pending trial. 
Often, these pretrial “failures” are related to other challenges people 
facing charges are experiencing, such as lack of transportation, 
childcare needs, homelessness, and poverty. As a result, they often 
do need support, but that support can come from outside the criminal 
legal system, and it does not need to be set as a formal condition. 

Community-based volunteers and organizations can offer a variety 
of supports and wraparound services—anything from a housing 
placement to a referral for treatment, or even just a ride back to court. 
Community organizations may conduct a needs assessment to match 
people with services, but these assessments do not assign a “risk” 
level, and they are not used to assign formal conditions of release. 
They simply offer help when it is needed, for the benefit of impacted 
people—making it easier to meet their pretrial obligations.

FIELD NOTES

This is happening in 
Santa Clara County, 
California, where 
Silicon Valley De-Bug 
organizes families and 
community members to 
support people facing 
charges—a model 
they call Participatory 
Defense. De-Bug’s 
advocates collaborate 
to support individuals 
throughout the pretrial 
phase of their case, and 
they collectively see 
their actions as part of a 
broader movement for 
systemic change. 

BONUS VIDEO: Watch 
PJI’s First Friday Forum
featuring Raj Jayadev 
of SV De-Bug and 
April Frazier Camara 
of the Black Public 
Defenders Association, 
who discuss the role 
defense attorneys can 
play in meeting accused 
people’s needs, and how 
support can be provided 
in the community, by  
the community.

NEED A LIFT?

In Hennepin County, 
Minnesota, a committee 
of local stakeholders 
established the Adult 
Detention Initiative 
aimed at reducing FTAs 
and bench warrants. 
In addition to sending 
email reminders, they 
created Court Ride, a 
program that provides 
eligible people with free 
transportation to and 
from court and court-
related appointments.

WHAT IF… community supports 
were available to help ensure 
return to court?

          The pretrial system can either be a profound disruption 
or a positive intervention point for connecting people with supportive  
services such as housing assistance, job training, and substance abuse 
treatment. The institutional design of how supportive services are  
identified and coordinated can help prevent community release from  
drifting toward coercive practices that expand the power and reach of 
the carceral system.
— ”After Cash Bail: A Framework for Reimagining Pretrial Justice” 
by The Bail Project

“

https://pji.pub/WhatIf_FFFvid
https://pji.pub/WhatIf_BailProject


WHAT IF? | pretrial justice institute 

Putting it all together...
This reimagined system honors the presumption of innocence and releases most people. Liberty is 
the default, and detention is only possible for very narrow reasons related to the seriousness of a charge, 
a known risk of flight, or a known risk of violent behavior. Decisions about detention are interrogated 
through an adversarial hearing. Conditions of release are only applied if they are specifically relevant to 
the person facing charges, and if they are proven effective. People who are released receive support in  
the community to get back to court—and to stay safe and healthy.

This approach is a seismic shift. It will not be an easy sell for those who are hesitant about change, 
those who see people who are arrested as inherently risky, or those deeply invested in the current pretrial  
infrastructure. It is aspirational, likely incomplete, and as yet unproven in its entirety.

What it represents is the kind of pathway formed when constitutional principles and the pursuit of 
equity converge—as part of a larger movement to end mass incarceration and supervision, starting with 
the front-end of the system.

➙ How does this “new world” compare to your values and vision for the future?



Discussion Guide

Who should be at the table? 
When you think about making changes to your pretrial 
process, who will be impacted by those changes? Who 
knows what’s working now, and what is not? Who has 
an opinion on what it takes to get people safely back 
to court? This is likely a mix of people with positional 
authority, like judges and sheriffs, and community 
members, including those who have been impacted 
by the pretrial process. An important first step is to 
explore who is missing from your table, then build the 
relationships necessary to bring people together for 
authentic conversations.

What values guide your pretrial decision making?
Have you ever had a conversation with your local 
pretrial partners about what values drive local pretrial 
decisions, and how those values are defined? If safety is 
paramount, then safety for whom? If liberty is a value, 
is that freedom from incarceration or freedom from 
restrictive conditions? If you value community, how do 
you define it, and how does that differ for others around 
the table? Shared values can provide common ground 
for finding solutions—and openly discussing differences 
is essential to pursuing equity. 

Who is coming into contact with pretrial decision 
makers, and why? 
Who is affected by your pretrial decisions? Data on 
who’s coming into contact with decision makers, and 
the ultimate outcomes for those people, provides 
context for discussions of policy and equity. Ideally, 
your portrait of people in the system will come from 

across agencies and include demographics, along with a 
willingness among partners to dig deeper to understand 
how intersections like race, income, and geography 
impact outcomes. 

What options are available at each decision point?
When people come in contact with law enforcement, 
what choices do officers have about how to respond? 
When judges make bail decisions, what conditions and 
supports are available, and which are used? Mapping 
the decision points in your current system, the options 
available at each, the choices being made by decision 
makers, and the outcomes of those choices provides a 
picture of whether your current practices reflect your 
values, and where changes need to be made.

What will it take to build true equity into your  
pretrial process? 
This is a big question that can be layered on all of 
the questions posed above. When you’re setting your 
table for collaborative decision making, consider the 
make-up of your community, and how to raise the 
voices of people who don’t traditionally hold power. 
When deciding on your values, consider what it means 
to explicitly hold equity as a value, and how it would 
live in your pretrial process. When you’re exploring 
the decisions being made throughout the process, 
determine where racial bias is present. These initial 
steps, along with education and conversation on how 
racism manifests in individuals and systems, will 
prepare you for co-creating equitable solutions.

Breaking the binary of money-based or risk-based pretrial processes is revolutionary for our field, but at the 
same time it’s nothing new—the building blocks are out there, and it’s just a matter of having the collective 
courage to implement them in service of your values. Below are some conversation starters we hope will 
help you engage others in your workplace and community.

WHAT IF? | pretrial justice institute 



About PJI
We believe that racial justice is essential to advancing pretrial liberty and ending mass 
incarceration. 

The Pretrial Justice Institute (PJI) began over 40 years ago as the sole U.S. organization 
dedicated exclusively to pretrial system reform. While our expertise is grounded in working 
with the system “insiders” (judges, prosecutors, defense attorneys, and others), we know 
that powerful, sustained solutions must include the people most deeply harmed by the 
criminal legal system—usually Black, Latinx, and Indigenous communities.

Today, PJI serves as a bridge between system actors, who historically hold the power in 
the legal system, and community members, who have a vision for justice and well-being, 
to co-create places where all people feel safe, respected and able to thrive.

To achieve this goal, we must work together to identify common values and pursue systems 
that move away from punitive, harmful policies and practices—focusing, instead, on  
resources that help people heal and live better.

Let’s keep in touch... 

Send us a quick email at leaders@pretrial.org.
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GOT IDEAS? Our goal is to make 
“What If” a living publication with 
even more bold ideas, resources and 
questions for the pretrial community. 
Already doing great work on these 
issues? We want to hear from you!

NEED SUPPORT? Or, if you’re feeling 
inspired by these ideas but not sure 
where to get started (or you could 
use some assistance to keep going), 
we’d love to hear from you, too.
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