
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
 CASE NO.: 20-CV-81205-RAR 
 
SECURITIES AND EXCHANGE COMMISSION, 
 
    Plaintiff, 
 
v. 
 
COMPLETE BUSINESS SOLUTIONS GROUP,  
 INC. d/b/a/ PAR FUNDING, et al., 
____________________________________________/ 

PLAINTIFF SECURITIES AND EXCHANGE COMMISSION’S RESPONSE TO 
DEFENDANT LISA MCELHONE’S MOTION TO AMEND ADMISSIONS 

 
I.  INTRODUCTION 

Five months after Requests for Admissions were served and with 2.5 weeks remaining 

before trial commences, Defendant Lisa McElhone asks to withdraw the Admissions she admitted 

when she failed to respond.    

The Court should deny Ms. McElhone’s motion because withdrawal or amendment will 

not subserve the presentation on the merits and would greatly prejudice the Securities and 

Exchange Commission, which would have to prove new facts, in a trial set to commence in a 

matter of weeks, without discovery and after having planned for a trial, filed its exhibits and 

witness lists, and made strategic decisions during discovery based on the Admissions. 

II.  APPLICABLE LAW 

Under Federal Rule of Civil Procedure 36(b), a matter is deemed admitted unless, within 

30 days after being served, the party objects or answers.  

Once a matter is admitted in response to a request for admission, Federal Rule of Civil 

Procedure 36(b) provides that it is “conclusively established unless the court on motion permits 

withdrawal or amendment of the admission.” Fed.R.Civ.P. 36(b).  A court “may permit withdrawal 

or amendment [of an admission] when the presentation of the merits of the action will be subserved 

thereby and the party who obtained the admission fails to satisfy the court that withdrawal or 

amendment will prejudice that party in maintaining the action or defense on the merits.” Id. The 

Eleventh Circuit has held that district courts should apply a “two-part test” in deciding whether to 
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grant or deny a motion to withdraw or amend admissions. Perez v. Miami-Dade Cty., 297 F.3d 

1255, 1264 (11th Cir. 2002) (citing Smith v. First Nat’l Bank, 837 F.2d 1575, 1577 (11th Cir. 

1988)). “First, the court should consider whether the withdrawal will subserve the presentation of 

the merits, and second, it must determine whether the withdrawal will prejudice the party who 

obtained the admissions in its presentation of the case.” Id.  

III.  THE COURT SHOULD NOT PERMIT MS. McELHONE’S  
11TH HOUR ATTEMPT TO WITHDRAW MATTERS DEEMED ADMITTED 

A.  The Timing of The Motion  

In ruling on Ms. McElhone’s Motion, the Court should consider the procedural posture of 

this case and the timing of the Motion.  Apple Inc. v. Correllium, 19-cv-81160, 2021 WL 2712132, 

at *2 (S.D. Fla. July 1, 2021) (denying motion to withdraw admissions less than 3 weeks before 

trial; “The timing of Corellium’s Motion is quite important to the Court’s analysis.”).  

Ms. McElhone has waited to file her Motion until the eve of trial. Trial commences in less 

than three weeks. Discovery is over. Pretrial motions have been filed. Trial strategies and witnesses 

have been determined. Trial begins December 6, 2021. 

As justification for her delay, Ms. McElhone claims that her former attorney withdrew 

from the case and she only recently realized the Request for Admissions were not answered upon 

reviewing the SEC’s proposed jury instructions days before filing her Motion on November 8, 

2021. Regarding the withdrawal of one of her numerous attorneys from this case, the SEC served 

the Request for Admissions on Ms. McElhone via email to her current counsel, and the same 

counsel who filed this Motion. [ECF No. 816-4 (declaration from Victoria Jacqmein, 

authenticating email to Ms. McElhone’s counsel attaching Request for Admissions).  Thus, 

pointing the finger at another attorney is not only unwarranted but also wrong. 

As to Ms. McElhone’s second justification, if parties could wait until the weeks before trial 

to know the status of discovery or scrutinize the status of discovery responses, this would turn the 

discovery process on its head. Apple, 2021 WL 2712132, at *2 (rejecting Apple’s justification that 

it only reviewed the discovery in the weeks before trial: “It would be unfair and inefficient, and 

would turn the discovery process on its head, if parties could respond to discovery in such a 

cavalier manner without carefully scrutinizing their discovery responses when served, and then 

change the responses on the eve of trial when they finally decide to carefully scrutinize them.”).   

Case 9:20-cv-81205-RAR   Document 973   Entered on FLSD Docket 11/18/2021   Page 2 of 6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002444128&pubNum=0000506&originatingDoc=Ic5e2d9f0db0511eba48ad8c74eab983c&refType=RP&fi=co_pp_sp_506_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1264
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002444128&pubNum=0000506&originatingDoc=Ic5e2d9f0db0511eba48ad8c74eab983c&refType=RP&fi=co_pp_sp_506_1264&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_506_1264
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988020484&pubNum=0000350&originatingDoc=Ic5e2d9f0db0511eba48ad8c74eab983c&refType=RP&fi=co_pp_sp_350_1577&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1577
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988020484&pubNum=0000350&originatingDoc=Ic5e2d9f0db0511eba48ad8c74eab983c&refType=RP&fi=co_pp_sp_350_1577&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_350_1577


In this case, discovery was contentious, Ms. McElhone filed numerous motions to dismiss 

this case for purported discovery violations by the SEC, there were extensive discovery-related 

hearings based on Ms. McElhone’s discovery motions against the SEC, and teams of lawyers for 

Ms. McElhone have been working throughout this case. Id. (Finding that last minute motions to 

withdraw Admissions “cannot be tolerated, especially in a case such as this one where discovery 

has been very contentious and voluminous, and where Corellium [the Admitting party] has had a 

large team of attorneys from various law firms working on its behalf throughout this case”). 

Additionally, even if failing to review discovery responses until the eve of trial could be a 

justification – and it is not – her claims fall flat.  More than one month ago, on October 5, 2021, 

the SEC filed the Request for Admissions as evidence in support of its summary judgment motion, 

and cited the Admissions as evidence against Ms. McElhone. See ECF No. 816-4 (declaration that 

Ms. McElhone did not respond to the Request for Admissions]. Ms. McElhone did nothing.  She 

waited more than one month, until November 8, 2021, before ever raising any issue about the 

Admissions. And yet argues inadvertent error occurred requiring not only seeking this leave 2.5 

weeks before trial, but also requiring the SEC and Court to expend resources on this on the eve of 

trial. 

Notably, Ms. McElhone raises this issue at the same time her co-Defendant husband, with 

whom she has presented a joint defense, has chosen to spring an 11th-hour waiver of his Fifth 

Amendment privilege and is seeking to testify after asserting the Fifth Amendment privilege in 

response to all discovery efforts.  Both Defendants have seasoned, sophisticated lawyers who have 

previously asked this Court to consider their combined 100+ years of experience in their filings 

with this Court, as a basis for ruling in their clients’ favor. It is axiomatic, then, that they now claim 

failure to prepare for trial and review discovery responses is a legitimate basis for permitting a trial 

by ambush. 

Accordingly, there is no justification for the Motion to withdraw and amend Admissions 

on the eve of trial. 

B.  Impact On The Presentation On The Merits  

Ms. McElhone cannot demonstrate her entitlement to relief under the first part of the test 

in this Circuit for considering the withdrawal or amendment of Admissions. This part of the test 

“emphasizes the importance of having the action resolved on the merits,” Smith, 837 F.2d at 1577, 

and is “satisfied when upholding the admissions would practically eliminate any presentation of 
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the merits of the case.” Perez, 297 F.3d at 1266 (quoting Hadley v. U.S., 45 F.3d 1345, 1348 (9th 

Cir. 1995)).  Ms. McElhone argues two things – namely, that the Admissions concern her defenses 

and that allowing her to amend them “will allow the court to have a better understanding” of her 

position. [Motion at 4].  The latter point is nonsensical, as Ms. McElhone’s Motion seeks to 

withdraw the Admissions so that she can refuse to answer them by asserting the Fifth Amendment. 

Further, there are only twelve Admissions and they do not prove every element of each claim 

against her, let alone extinguish every defense. Thus, we address her remaining argument. 

Ms. McElhone has not sufficiently established that the twelve Admissions by themselves 

would eliminate the presentation of the merits of the case.” She does not argue it, because she 

can’t.  See, e.g., Tamiami Condo. Warehouse Plaza Ass’n, Inc. v. Markel Am. Ins. Co., No. 1:19-

CV-21289, 2020 WL 774295, at *2 (S.D. Fla. Feb. 5, 2020) (finding that the plaintiff had not 

shown that the presentation of the merits of the action would be subserved if plaintiff’s motion for 

leave to modify admissions was granted because the plaintiff had presented no evidence which 

would support its denial of the request for admission at issue); Capsmith, Inc. v. Wysopal, No. 

6:07-CV-1572-ORL-22-KRS, 2009 WL 10671214, at *5 (M.D. Fla. Apr. 1, 2009) (“In the instant 

case, the item Judge Spaulding deemed admitted limited potential liability relating the Patent to 

Capsmith’s sales after October 23, 2007. Defendants have not made a sufficient showing to 

persuade the Court that upholding the admission will practically eliminate any presentation of the 

merits of the case.”).  

Likewise, in this case, upholding Ms. McElhone’s 12 Admissions will not “practically 

eliminate any presentation of the merits of the case.” Perez, supra, 297 F.3d at 1266 (quoting 

Hadley, 45 F.3d at 1348).  

Additionally, as noted in Apple, 2021 WL 2712132, at *3, the purpose of Rule 36 is to 

expedite the trial by removing uncontested issues. Granting Ms. McElhone’s request would not 

expedite the trial but instead would unnecessarily prolong and extend it. Granting Ms. McElhone 

the relief she requests would not, as she argues, serve the interests of justice. Ms. McElhone has 

not shown and cannot show that withdrawal of the twelve admissions will aid in the ascertainment 

of the truth and development of the merits. SEC v. Collectors Coffee, Inc., 19-civ-4355, 2021 WL 

1783490 (S.D.N.Y. May 5, 2021)  

Accordingly, the first factor weighs against granting the Motion. 
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C.  The Prejudice To The SEC 

As to the second prong, the non-moving party must demonstrate prejudice. “However, 

‘[t]he prejudice contemplated by the Rule [36(b)] is not simply that the party who initially obtained 

the admission will now have to convince the fact finder of its truth. Rather, it relates to the 

difficulty a party may face in proving its case....’ ” In re Garcia, 627 B.R. 923, 928 (Bankr. S.D. 

Fla. 2020) (quoting Perez, 297 F.3d at 1266). Ms. McElhone claims that there cannot possibly be 

prejudice because the SEC knew from the very beginning that she would assert the Fifth 

Amendment and, therefore, should have prepared for that. This same argument was rejected in 

Apple. There, the Court rejected this argument as being “an unfounded leap.” 2021 WL 2712132, 

at *3. Ms. McElhone made specific admissions, and the SEC should not have just been expected 

to assume the admissions were mistaken or unreliable.  

Ms. McElhone has at times denied alleged facts (her Answer), at other times asserted the 

marital privilege or spousal privilege, and has also asserted the Fifth Amendment (her Deposition). 

It is not for the SEC to assume she meant to travel under the Fifth Amendment, particularly when 

she does not always assert it in response to discovery. See Exhibit A, Deposition of Lisa McElhone. 

The SEC engaged in extensive discovery, conducted depositions of defendants as well as 

third parties, issued subpoenas, and identified and interviewed witnesses. If Ms. McElhone had 

asserted the Fifth Amendment, the SEC would have needed to prepare for trial with a presentation 

of additional evidence in order to meet its burden of obtaining an adverse inference against her.  If 

the SEC had known, we would have conducted that discovery and identified those witnesses.  If 

the SEC had known, we would have sought to challenged deposition answers where Ms. McElhone 

asserted privileges that have no application as a matter of law in this civil case.  If the SEC had 

known, we have prepared for this trial differently and conducted different discovery. 

But we did not know, and Ms. McElhone’s argument that we should have guessed she 

chose to allow admissions by default, rather than an adverse inference requiring the presentation 

of additional evidence against her at a trial, is wrong. Her effort to require the SEC to meet those 

burdens with no time to prepare, and months after the close of discovery, in the next 2.5 weeks is 

patently unfair. As in SEC v. Collectors Coffee, Inc., supra, the withdrawal of the twelve 

admissions at this late date will harm the SEC’s ability to present its case and will present the SEC 

with special difficulties caused by the sudden need to obtain evidence on the twelve admissions 
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sought to be withdrawn by Ms. McElhone on the eve of trial. 

The Advisory Committee on Rules emphasized the importance and effect of requests for 

admissions in its notes accompanying the 1970 amendment to Rule 36: 

In form and substance a Rule 36 admission is comparable to an admission in pleadings or a 
stipulation drafted by counsel for use at trial, rather than an evidentiary admission of a party. 
Unless the party securing an admission can depend on its binding effect, he cannot safely avoid 
the expense of preparing to prove the very matters on which he has secured the admission, and 
the very purpose of the rule is defeated.  (Citations omitted). 

 
The SEC justifiably relied on the binding effect of the twelve admissions. To rule otherwise 

would unfairly prejudice the SEC, and on the eve of trial. 

IV.  CONCLUSION 
 

For the reasons set forth above, the Court should deny Ms. McElhone’s Motion. 

November 17, 2021   Respectfully submitted, 
    s/Amie Riggle Berlin 
    Amie Riggle Berlin, Esq. 
    Senior Trial Counsel 
    Florida Bar No. 630020 
    Direct Dial: (305) 982-6322 
     Email:  berlina@sec.gov 
    Attorney for Plaintiff 
    SECURITIES AND EXCHANGE COMMISSION 
    801 Brickell Avenue, Suite 1950 
    Miami, Florida 33131 
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