
 
 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO.: 20-CV-81205-RAR 
 

SECURITIES AND EXCHANGE COMMISSION, 
 
           Plaintiff, 
v. 
 
COMPLETE BUSINESS SOLUTIONS GROUP, 
INC. d/b/a/ PAR FUNDING, et al., 
 
           Defendants, 
____________________________________________/ 
 

PLAINTIFF SECURITIES AND EXCHANGE COMMISSION’S OMNIBUS 
MOTION IN LIMINE AND MEMORANDUM IN SUPPORT 

 
 Pursuant to the Court’s Amended Case Management and Scheduling Order (DE 521), 

Plaintiff Securities and Exchange Commission (“SEC” or “Commission”) submits this 

Omnibus Motion in Limine,  The SEC seeks an order precluding Defendants from offering 

evidence on, or making arguments about, in the presence of the jury, the issues set forth below. 

I.  LEGAL STANDARDS 

 “A motion in limine is designed to narrow the evidentiary issues for trial and to 

eliminate unnecessary trial interruptions.” Bradley v. Pittsburgh Bd. of Educ., 913 F.2d 1064, 

1069 (3d Cir. 1990). Federal Rule of Evidence 103(d) provides that, “[t]o the extent 

practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested 

to the jury by any means.”  The decision to exclude evidence is committed to the Court’s broad 

discretion.  City of Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548, 556 (11th Cir. 1998).   

 To be admissible, evidence must be relevant.  Fed. R. Evid. 402.  “Evidence is relevant 

only if: (a) it has any tendency to make a fact more or less probable than it would be without 

the evidence; and (b) the fact is of consequence in determining the action.”  U.S. v. Montez, 

724 Fed. Appx. 878, 881 (11th Cir. 2018) (citing Fed. R. Evid. 401).  Even if evidence is 

relevant, Federal Rule of Evidence 403 allows a Court to exclude the evidence “if its probative 

value is substantially outweighed by a danger of unfair prejudice, confusing the issues, 
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misleading the jury, undue delay, wasting time, or needlessly presenting cumulative evidence.”  

Based on this standard, the SEC requests the Court exclude the issues detailed below. 

II.   SPECIFIC ISSUES AND ARGUMENT 

1. Previously Undisclosed Witnesses and Evidence 

 Defendants’ witness list includes 47 witnesses on its “Will Call” list and 72 possible 

witnesses on its “May Call” list.  Defendant Furman filed a supplemental witness list adding 

11 other possible witnesses.  Many of these witnesses (approximately 34) were not disclosed 

in Defendants’ Rule 26(a)(1) disclosures or in other discovery. Similarly, in their exhibit lists 

and motions for summary judgment, Defendants attempt to introduce a video and declarations 

not previously produced, some from witnesses not previously disclosed. 

 As provided under Federal Rule 37(c)(1), “If a party fails to provide information or 

identify a witness as required by Rule 26(a) or (e), the party is not allowed to use that 

information or witness to supply evidence on a motion, at a hearing, or at trial, unless the failure 

was substantially justified or is harmless.”  Here, there is no justification for failing to disclose 

more than 34 witnesses with discoverable information until the eve of trial.  If they are 

important enough to call at trial, they should have been previously disclosed.  In addition, the 

SEC would be severely prejudiced by allowing these witnesses to testify without being allowed 

to have previously deposed or to otherwise seek discovery from these “new” witnesses.   

 As this Court has previously held in the summary judgment context, “If a party fails to 

comply with the disclosure requirements of Rule 26, then that party is not allowed to use the 

undisclosed information or witness as evidence on a motion unless the failure to disclose ‘was 

substantially justified or is harmless.’” Calicchi v. Oasis Outsourcing Group Holdings, L.P., 

2021 WL 3123767 (S.D. Fla, July 22, 2021)(slip op).  Thus, the Court should exclude any 

witnesses or exhibits not disclosed in discovery from presentation at trial. See Rule 37(c)(1). 

2. Investor Reliance/ Loss Causation/Investor Harm   
 

In support of their Summary Judgment motion, Defendants filed four declarations of 

investors who generally state that they did not rely on the specific misrepresentations made by 

Defendants when deciding whether to invest with Defendants (or that various undisclosed facts 
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would not have made a difference to their decision to invest).1  Defendants state that they 

intend to put on similar investor witnesses at trial who will testify that they did not rely on the 

misrepresentations and omissions made by Defendants to show that such statements were not 

“material.”  Critically, however, none of this testimony goes to prove or disprove any element 

of the SEC’s case.  Therefore, Defendants should be precluded at trial from eliciting any 

evidence or making arguments about whether investors relied on the Defendants’ 

misrepresentations and omissions or whether investors suffered losses or were harmed 

financially. Such evidence is no defense to securities fraud charges, will distract and mislead 

the jury, and needlessly prolong the jury trial.   See Fed. R. Evid. 402, 403.  

The law is well established that investor reliance, damages, and loss causation are not 

elements in a Commission action. SEC v. Goble, 682 F.3d 934, 943 (11th Cir. 2012) (“Because 

this is a civil enforcement action brought by the SEC, reliance, damages, and loss causation 

are not required elements.”); SEC v. Morgan Keegan & Co., Inc., 678 F.3d 1233, 1244 (11th 

Cir. 2012); SEC v. Merchant Capital, 483 F.3d 747 (11th Cir. 2007)  McCann v. Hy-Vee, Inc., 

663 F.3d 926, 931 (7th Cir. 2011) (“the SEC can bring an enforcement action for a ‘violation’ 

of federal securities laws without anyone having suffered harm, which is to say without 

anyone having relied on a misrepresentation or misleading omission to his detriment.” 

(emphasis added).  The SEC “appears in these proceedings not as an ordinary litigant, but as a 

statutory guardian charged with safeguarding the public interest in enforcing the securities 

laws.” SEC v. Management Dynamics, Inc., 515 F.2d 801, 808 (2d Cir. 1975). Hence, the 

Commission does not need to show investor reliance, loss causation, or damages to prove its 

case, and the Court should not allow any evidence that will confuse or mislead the jury into 

thinking that the Commission needs to prove any of these elements to prevail at trial. 

Similarly, the Court should preclude the Defendants from suggesting that their 

undisclosed misconduct was not “material” because there was no investor reliance or losses.  

“The antifraud provisions are designed to remedy deceptive and manipulative conduct with the 

potential to harm the public interest or the interests of investors,” even if such potential does 

                                                            
1 See Defendants’ Joint Statement of Facts and Redacted Exhibits in Support of their Motion 
for Summary Judgment at DE 823-6, 823-7, 823-8, 823-9. 

Case 9:20-cv-81205-RAR   Document 929   Entered on FLSD Docket 11/10/2021   Page 3 of 21



4 
 

not materialize.  Overseas Comm. Traders, S.A. v. Banque Paribas London, 147 F.3d 118, 125 

(2d Cir. 1998); United States v. Leonard, 529 F.3d 83, 92 (2d. Cir. 2008) (harm includes 

withholding of “full information”); SEC v. Reserve Mgmt. Co., Inc., Case No. 09-cv-2011, 

2012 WL 12354220 at *1 (S.D.N.Y.  Sept. 11, 2012) (“no evidence of shareholder loss, or lack 

of loss, will be admitted at trial, and no argument concerning this subject will be permitted”). 

Reliance and loss causation are not elements of the SEC’s claims, and the absence of 

reliance or loss causation is not a defense and is irrelevant. Having investor witnesses testify 

about their reliance and or faith in Defendants does not prove or disprove any element of the 

SEC’s case.  Instead, arguments about reliance and loss causation would inject irrelevant issues 

into the case, overcomplicate and prolong an already lengthy trial, and confuse and mislead 

the jury about the standard for liability.  Accordingly, the Court should preclude Defendants 

from presenting argument or evidence whether a particular investor relied on the 

misrepresentations and omissions or suffered losses.   

3. Character Evidence Should Be Precluded 

 Defendants should be excluded from presenting evidence regarding investors’ 

impressions that they were “straightforward,” “truthful” or similar character evidence.2  The 

Court should preclude Defendants from doing so because character evidence and evidence of 

specific instances of good conduct are inadmissible for these purposes pursuant to Federal 

Rules of Evidence 404 and 405.  Moreover, this and any other evidence of Defendants’ 

character are irrelevant and prejudicial under Rules 402 and 403.  Specifically, Federal Rule of 

Evidence 404(a) provides: “Evidence of a person’s character or character trait is not admissible 

to prove that on a particular occasion the person acted in accordance with the character trait.”  

Courts have frequently found that this rule applies in SEC enforcement actions.3 Additionally, 

                                                            
2 See Defendants’ Joint Statement of Facts and Redacted Exhibits in Support of their Motion 
for Summary Judgment at DE 823-6, 823-7, 823-8, 823-9.   
 
3See SEC v. Morelli, No. 91 CIV. 3874 (LAP), 1993 WL 603275, at *1 (S.D.N.Y. Dec. 21, 
1993) (ordering that defendants may not introduce evidence of character for truthfulness and 
honesty at trial); SEC v. Towers Financial Corp., 966 F. Supp. 203 (S.D.N.Y. 1997) (excluding 
character witnesses in Ponzi scheme trial and citing cases and commentary excluding such 
evidence); SEC v. Johnson, Civil Action No. 05-36 (GK), 2008 WL 11408530 (D.D.C. Feb. 
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specific instances of Defendants’ good character are not a defense to any of the substantive 

violations the Commission alleges against Defendants. Evidence of good character does not 

bear on or negate intent to defraud, and is therefore properly excludable by the court as 

irrelevant. United States v. Ellisor, 522 F.3d 1255, 1270 (11th Cir. 2008). The only effect of 

character testimony would be to suggest Defendants are not the type of persons to violate the 

securities laws, which is precisely what Rule 404 prohibits.4 

 In addition, any character evidence that may be proffered by the Defendants is also not 

permissible under Federal Rule of Evidence 608(a), which provides: “A witness’s credibility 

may be attacked or supported by testimony about the witness’s reputation for having a 

character for truthfulness or untruthfulness, or by testimony in the form of an opinion about 

that character. But evidence of truthful character is admissible only after the witness’s 

character for truthfulness has been attacked.”  The Commission does not intend to attack the 

Defendants’ character for truthfulness.5  Character evidence is inadmissible under Rule 404, 

and the exception provided by Rule 608 is not applicable here.   

 Finally, character evidence or similar evidence of prior good (or lack of prior bad) acts 

should be excluded pursuant to Federal Rule of Evidence 403. Such evidence is not only 

inadmissible as explained above, but any minimal probative value of such evidence is 

outweighed by the likelihood of jury confusion, the risk of jury nullification, and undue delay. 

See Fed. R. Evid. 403; see also United States v. Al Kassar, 660 F.3d 108, 124 (2d Cir. 2011) 

(“And the trial judge was rightly concerned that, to the extent any of the evidence [of prior 

good acts] could be construed to relate to the charged conspiracies, the jury would find it 

                                                            
21, 2008) (excluding evidence of “traits of honesty, integrity, and fair dealing”); SEC v. Jacobs, 
1:13 CV 1298, 2014 WL 12597832, at * 3 (N.D. Ohio, Feb. 25, 2014) (granting SEC’s motion 
in limine regarding character evidence).  
  
4 Indeed, the 2006 Advisory Committee Notes to Rule 404(a) explain, “[t]he Rule has been 
amended to clarify that in a civil case evidence of a person’s character is never admissible to 
prove that the person acted in conformity with the character trait.” Fed. R. Evid. 404 
Committee Notes on Rules – 2006 Amendment.  
 
5 Although not “character evidence,” the SEC may introduce LaForte’s prior criminal 
convictions and Defendants’ regulatory history to evidence the misrepresentations and 
omissions to investors regarding his lack of such record. 
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extremely confusing, if not incomprehensible.”); United States v. Wilson, 750 F.2d 7, 9 (2d 

Cir. 1984) (“It is a proper exercise of a district court’s discretion to exclude evidence that is 

prejudicial, confusing, or misleading . . . and to exclude evidence of specific acts intended to 

demonstrate character traits not at issue.”); Morelli, 1993 WL 603275, at *2 (“[I]ntroduction 

of evidence of defendants’ character for truthfulness and honesty is unnecessary and would 

cause undue delay in this bench trial.”). Indeed, “[t]he circumstantial use of character evidence 

is generally discouraged because it carries serious risk of prejudice, confusion and delay.” Fed. 

R. Evid. 404 Committee Notes on Rules – 2006 Amendment.  

 Therefore, the Commission requests that the Court enter an order precluding the 

Defendants from introducing any evidence of their character. 

4. References to the SEC’s Charging Decisions, Investigation, and Introduction 
of SEC’s 30(b)(6) Witnesses’ Testimony Should be Precluded 
 

 In this case, the jury will be asked whether the evidence shows Defendants violated the 

registration and anti-fraud provisions of the securities laws.  It is not about the SEC’s 

investigation or why the SEC decided to charge these Defendants.  The SEC is not on trial, and 

Defendants should not encourage the jury to think otherwise.  Thus, the Court should preclude 

Defendants from referring to the Commission’s exercise of discretion to charge, or not to 

charge, entities and individuals involved in or related to the Commission’s investigation.  

Similarly, Defendants should be barred from presenting evidence, including deposition 

testimony from the SEC’s 30(b)(6) witnesses, about the investigation. Such evidence is 

completely irrelevant to the issues at trial, and would only confuse, distract, and inflame the 

jury. See Fed. R. Evid. 401, 403. 

A. Evidence Referencing the SEC’s Charging Decision and Investigation 

As the trier of fact, the jury has one role: to decide whether the Defendants violated the 

federal securities laws. No one at the SEC has any first-hand knowledge of the facts in dispute 

here.  Evidence about the SEC’s investigation, and why they chose to charge this case as they 

did, does not assist the jury in making that decision.  Thus, Courts have routinely found that 

government investigations, including their scope, length, and the charging discussions that 

arise therefrom, are irrelevant to the underlying claims. See, e.g., United States v. Bautista, 252 

Case 9:20-cv-81205-RAR   Document 929   Entered on FLSD Docket 11/10/2021   Page 6 of 21



7 
 

F.3d 145 (2d Cir. 2001) (holding that defense summation “amounted to an (improper) 

invitation for the jury to consider the government’s choice of investigative techniques”); SEC 

v. Keating, 1992 WL 207918 at *4 (C.D. Cal. 1992) (“The scope and conduct of the SEC’s 

pre-filing investigation bears absolutely no relevance to [defendant’s] culpability, which will 

be decided upon a presentation of the evidence.”); United States v. Patrick, 248 F.3d 11, 22 

(1st Cir. 2001) (“Merely showing that an investigation is sloppy does not establish 

relevance.”); United States v. Veal, 23 F.3d 985, 989 (6th Cir. 1994) (same); see also United 

States v. Cheung Kin Ping, 555 F.2d 1069, 1073 (2d Cir. 1977) (approving a jury instruction 

that “law enforcement policy [i]s not [the jury’s] concern,” and that the jury should “focus its 

attention on the real issue, namely, whether the government had proved the facts alleged”); 

SEC v. City of Miami, Case No. 1:13-cv-22600-CMA (S.D. July 15, 2016) (granting the SEC’s 

motion in limine stating in open court that “the SEC’s investigation is not relevant, and if 

there’s any area that the defense seeks to go into that touches on it, you’ll have to tell me why 

you’re going there”) (July 15, 2016 Transcript at 119, attached hereto as Exhibit A).   

Indeed, evidence of the government’s charging decisions is admissible only if the Court 

finds that it is otherwise relevant, such as when a prior charge against another person for the 

same offense tends to prove that the defendant did not commit the offense at issue. See United 

States v. White, 692 F.3d 235, 246-47 (2d Cir. 2012).  By contrast, it is proper to exclude 

evidence regarding the government’s decision not to charge another individual, as the absence 

of charges against that other person does not negate the defendant’s culpability. See United 

States v. Ramos, 169 F. App’x 865, 866 (5th Cir. 2006) (evidence regarding government’s 

decision to dismiss charge against co-defendant not relevant to defendant’s guilt). 

Statements about the SEC’s investigation and charging decisions would not pass 

muster under Rule 403 either.  Defendants should not be allowed to inflame the passions of 

the jury, by complaining that there were any perceived shortcomings in the SEC’s 

investigation. See Fed. R. Evid. 403. Statements about the SEC’s investigation and why it did 

not pursue certain charges would confuse, distract, and mislead the jury, creating the 

misimpression that the jury sits in judgment of the SEC’s discretion. They would also waste 

valuable trial time by rehashing SEC decisions on issues it ultimately decided not to pursue at 
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trial. The jury’s only job is to weigh the evidence, not second-guess how the SEC investigated 

and charged this case. Thus, the facts about the SEC’s investigation, charging decisions and 

related commentary are simply irrelevant and should be excluded. Specifically, the Court 

should preclude evidence or comments about:  

• Any other SEC cases or investigations that are unrelated to the issuers at issue here;  

• The SEC’s reasons for bringing this case (e.g., arguments suggesting an ulterior 

motive, or allegations that SEC “deputized” private citizens or otherwise offered deals such as 

those previously made by Defendants and rejected by this Court);  

• The SEC’s charging decisions in this case, or the resources that the SEC has devoted 

to this case as opposed to other possible enforcement priorities; and 

• The size and resources available to the SEC, the Government, or other regulatory body. 

 The Court should preclude Defendants from referring to the actions and conduct of the 

Commission and its staff during the course of its investigation and its internal deliberations. 

These factors have nothing to do with the facts of consequence in the jury’s determination of 

this action nor could they make the existence of any “fact [that is of consequence to the 

determination of the action] more or less probable than it would be without the evidence.” Fed. 

R. Evid. 401; see Bautista, 252 F.3d at 145. 

B. The Testimony of the SEC’s 30(b)(6) Witnesses 

For these same reasons, Defendants should be prevented from presenting the testimony 

of the SEC’s 30(b)(6) witnesses at trial or calling these deponents (or other SEC staff 

investigators) to testify at trial.6  These witnesses, SEC attorneys who were merely involved 

in the investigation this case, have no percipient knowledge of the facts underlying the SEC’s 

allegations. Rather, they examined the same documents and witnesses that were available to 

Defendants, drew conclusions and developed litigation strategies from that work that resulted 

in charges against Defendants. Thus, they do not have first-hand testimony to offer at trial.   

Notably, courts have repeatedly held that 30(b)(6) depositions of Commission staff 

seeking the factual basis for the Commission’s allegations are improper because the 

                                                            
6 Defendants have listed the SEC’s 30(b)(6) witness Elisha Frank as well as SEC investigative 
attorney Linda Schmidt on their witness list. 
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Commission has no independent knowledge of facts and such knowledge is derived solely 

from investigation that staff attorneys take in anticipation of litigation. See SEC v. Monterosso, 

2009 WL 8708868 at *1-2 (S.D. Fla. June 2, 2009); SEC v. Jasper, 2009 U.S. Dist. LEXIS 

46678 (N.D. Cal. May 25, 2009); SEC v. SBM Inv. Certificates, 2007 WL 609888 at *22-23 

(D.Md. Feb. 23, 2007); SEC v. Buntrock, 2004 WL 1470278 (N.D. Ill. June 29, 2004); SEC v. 

Rosenfeld, 1997 U.S. Dist. LEXIS 13996 at *5 (S.D.N.Y. Sep. 16, 1997); Morelli, 143 F.R.D. 

at 46-47.  Although the SEC did not object to its 30(b)(6) deposition being taken,7 in doing so, 

it did not waive its arguments that such testimony should not be used at trial, as the SEC staff 

has no first-hand knowledge to offer as a trial witness.  

Such testimony from non-percipient SEC staff is also improper under Federal Rule of 

Evidence 602, which makes clear that a “witness may testify to a matter only if evidence is 

introduced sufficient to support a finding that the witness has personal knowledge of the 

matter.” Fed. R. Evid. 602 (emphasis added).  A witness has personal knowledge of a fact only 

if the witness “had an opportunity to observe, and has actually observed, a fact.” United States 

v. Owens, 789 F.2d 750, 754 (9th Cir. 1986), rev’d on other grounds, 484 U.S. 554, 108 S. Ct. 

838. “Personal knowledge of a fact cannot be based on the statement of another.” Id.   

Here, the SEC’s 30(b)(6) witness, Elisha Frank, and staff attorney Linda Schmidt have 

no personal knowledge of the facts of this case. Thus, the testimony of the SEC’s 30(b)(6) 

witnesses and its investigative attorney should be excluded from presentation at trial.  See SEC 

v. Revolutions Medical Corp., Case No., 1:12-cv-03298-LMM (N.D. Ga. Oct. 22, 2015) 

(minute order ruling that SEC lawyers would not be required to testify at trial). 

5. Whether Par Funding Did Merchant Cash Advances or Loans and the 
Legality of the Merchant Cash Advance Business is Irrelevant 
 

 Defendants continue to raise irrelevant issues concerning whether the transactions 

between Par Funding and the merchants should be referred to as “loans” and the legality of the 

merchant cash advance (“MCA”) businesses.  Indeed, in their Motion for Summary Judgment, 

                                                            
7 Any such objection would have been futile.  Under the Magistrate Judge’s standing order, 
“the Court typically will decline to rule on objections made in advance of a Rule 30(b)(6) 
deposition of a corporate representative.”  See also DE 628 (denying SEC and LaForte’s 
request for a discovery hearing in advance of the deposition). 
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Defendants spend pages arguing whether their product was a loan vs. a cash advance to 

argue that they were not engaged in “unlawful loan practices.”  Similarly, Defendants’ witness 

list includes attorneys from the MCA industry who will presumably testify about the legality 

of MCA businesses.  Such witnesses and arguments are a red herring, not relevant to the issues 

in this case, and should be excluded from trial.   

            Whether the cash advances are labeled “loans” or “cash advances” is irrelevant to the 

SEC’s case as is the underlying legality of the MCA business. The SEC has not brought a case 

regarding the legality of the MCA industry.  Indeed, Defendants admit in their Motion for 

Summary Judgment that the SEC has stated on the record, more than a year ago, that it is of 

no import whether the Defendants were marketing loans or cash advances and that the nature 

of what they were selling “is not at issue in this case. What is at issue is the securities offering 

and the representations made.” (DE 193, Tr. at 29:13-18).   

            Indeed, the Court stated its agreement in open court on August 17, 2020 that the 

argument regarding whether to call the cash advances is irrelevant, stating “I agree 

wholeheartedly that it is not really a feature of the case. Whether or not we’re dealing with 

MCAs or loans is not the basis for the SEC’s regulatory action.” (DE 192, Tr. at 30:18-20).  The 

Court expanded, “It’s not what kinds of products they were and how they worked in the 

marketplace because, to me that’s again, it’s [the] subject of different litigation but it’s not 

really in the relief that been requested by the SEC in their initial complaint and other filings, 

quite honestly. The focus has never been on the nature of the product or the actual loan or 

MCA, it’s really more about how they approach investors …” (DE 192, Tr. at 31:3-12).  The 

Court concluded, “I don’t really see why, and this is for everyone’s edification, why we’re 

going to spend any time tomorrow unnecessarily discussing the nature of this business.” (DE 

102, Tr. at 32:21-23).  Nonetheless, Defendants continue to raise this issue.  

            As the Court has already found, the false dispute of whether Defendants were engaged 

in the loan vs. cash advance business and whether the MCA business is legal, is not at issue 

here.  Such arguments and evidence do not have any tendency to make a fact more or less 

probable, and should be precluded at trial as they will confuse the jury and waste time. In 

addition, presenting attorneys at trial as witnesses to explain the merchant cash business or its 
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general legality would constitute improper expert testimony and invades the role of the Court.  

Thus, the Court should prohibit any further argument regarding same in front of the jury.  

6. MCA Industry Standards is Irrelevant and Should be Precluded 

 For the reasons detailed above, Defendants should be precluded from introducing 

evidence and witnesses regarding MCA industry standards as they simply are not at issue here.  

In several instances throughout these proceedings, Defendants have raised compliance with 

MCA industry standards and currently have on their witness lists, several attorneys who 

specialize in the MCA business, who will presumably testify as to MCA industry standards. 

Again, this case is not about meeting MCA industry standards.  Rather, this case is about 

Defendants’ violation of the securities laws, and the SEC does not claim that defendants made 

a misrepresentation about Par Funding’s compliance with industry standards.  Nothing these 

lawyers (or others) could testify about regarding MCA industry standards has anything to do 

with whether Defendants violated the securities laws.  Thus, these witnesses and evidence 

relating to MCA industry standards should be precluded from admission at trial. Allowing such 

irrelevant evidence will waste time, confuse the jury, and constitutes improper expert 

testimony that invades the role of the Court.   

7. Defendants’ Invocation of the 5th Amendment Privilege Precludes Them From 
Introducing Evidence in Support of Their Affirmative Defenses 
 

 During their depositions, Defendants LaForte and McElhone refused to answer 

questions, instead asserting their Fifth Amendment privilege against self-incrimination.  Thus, 

they should be precluded from introducing evidence in support of their affirmative defenses, 

and the SEC is entitled to an adverse inference against them. 

 When a defendant refuses to testify about the factual basis of his affirmative defense 

based upon an assertion of a privilege, he gives up his right to prove or present evidence about 

that defense. SEC v. Benson, 657 F. Supp. 1122, 1129 (S.D.N.Y. 1987) (when the defendant 

refused to testify about the factual basis of his affirmative defenses based on an assertion of 

his Fifth Amendment privilege against self-incrimination, “he gives up his right to prove 

them.”). As Benson explained, “it would be an abuse of the Fifth Amendment privilege to 

allow a civil litigant to use it to offer proofs while denying the adversary discovery of his 
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contentions.” Id. at 1129. See also SEC v. Brown, 579 F. Supp. 2d 1228, 1235 (D. Minn. 2008) 

(ruling otherwise “would allow him to manipulate the discovery process….”); cf. Immuno 

Vital, Inc. v. Telemundo Group, Inc., 203 F.R.D. 561, 564-65 (S.D. Fla. 2001) (Defendant 

precluded from introducing evidence in support of defense of advice of counsel when he 

asserted attorney-client privilege in response to questions about basis for defense); Pena v. 

Handy Wash, Inc., 114 F. Supp. 3d. 1239, 1245 (S.D. Fla. 2015) (“Defendants are not permitted 

to use the attorney-client privilege as both a sword and a shield. Defendants refused to produce 

the very evidence they need to support their lack of willfulness and good faith defense, 

including, what advice was sought, what disclosures were made by the defendants to their 

counsel, whether the legal advice was reasonable, and whether the defendants strictly complied 

with the legal advice.”).  For these same reasons, the Court should preclude LaForte and 

McElhone from presenting evidence to support affirmative defenses for which they asserted 

the Fifth Amendment. They should not be permitted to refuse to testify about the basis of their 

affirmative defenses and then present evidence regarding the same defenses at trial.   

8. The Court Should Apply An Adverse Inference for LaForte and McElhone’s 
Invocation of the Fifth Amendment 

 
 The Court should apply an adverse inference given LaForte and McElhone’s invocation 

of the Fifth Amendment. In a civil action, a finder of fact is free to draw adverse inferences 

from a defendant’s decision to invoke the Fifth Amendment. See Baxter v. Palmigiano, 425 

U.S. 308, 318 (1976); United States v. Two Parcels of Real Prop. Located in Russell Co., 92 

F.3d 1123, 1129 (11th Cir. 1996).  The Supreme Court has held that “silence in the face of 

accusation is a relevant fact not barred from evidence by the Due Process Clause.” Baxter, 425 

U.S. at 319. The Supreme Court continued that “silence is often evidence of the most 

persuasive character” and “failure to contest an assertion is considered evidence of 

acquiescence if it would have been natural under the circumstances to object to the assertion 

in question.” Id. (citations and internal punctuation omitted).  

 An adverse inference from a party’s exercise of the Fifth Amendment privilege against 

self-incrimination is particularly appropriate on issues where the defendant bears the burden 

of proof, because a defendant cannot use the privilege against self-incrimination as a “sword 
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whereby a claimant asserting the privilege would be freed from adducing proof in support of a 

burden which would otherwise have been his.” United States v. Rylander, 460 U.S. 752, 758 

(1983); accord Arango v. Dep’t of Treasury, 115 F.3d 922, 926-27 (11th Cir. 1997). The 

assertion of the privilege against self-incrimination “has never been thought to be in itself a 

substitute for evidence that would assist in meeting a burden of production.” Rylander, 460 

U.S. at 758.  Therefore, “[t]hose who choose to remain silent ‘must bear the consequence of a 

lack of evidence.’” Arango, 115 F.3d at 927 (quoting United States v. Taylor, 975 F.2d 402, 

404 (7th Cir. 1992). 

 Based upon Defendants LaForte and McElhone’s assertion of their Fifth Amendment 

privilege during their depositions, the Commission is entitled to an inference that if these 

Defendants had answered the questions asked, the answers would have been adverse to their 

interests. See e.g. Two Parcels of Real Prop., 92 F.3d at 1129. The jury should be instructed at 

trial that it may draw an adverse inference with respect to any questions these Defendants 

avoided answering by way of the Fifth Amendment during their depositions. Id. 

9. Spousal/Marital Privilege 

 During her deposition, McElhone invoked both her Fifth Amendment privilege to some 

questions and spousal testimony privilege in refusing to answer questions about her and her 

husband’s (LaForte) roles at Par Funding and questions regarding Par Funding’s operations.  

The SEC anticipates that McElhone and LaForte may try to improperly assert spousal privilege 

at trial instead of answering questions or invoking the Fifth Amendment. Neither Defendant 

should be permitted to refuse to answer questions based on spousal privilege. The spousal 

privilege is not applicable to matters involving corporate actions, and neither McElhone nor 

LaForte should be able to avoid questions through invoking the privilege (and the 5th 

Amendment inference to which the SEC would be entitled should they instead refuse to answer 

questions based on the Fifth Amendment privilege).  

 Generally, the adverse spousal testimony privilege can only be invoked in criminal 

proceedings. United States v. Premises Known as 281 Syosset Woodbury Rd., 862 F. Supp. 

847, 851-52 (E.D.N.Y. 1994), aff’d sub nom. United States v. Premises Known as 281 Syosset 

Woodbury Rd., Woodbury, N.Y., 71 F.3d 1067 (2d Cir. 1995). See also Ross v. Santa Clara 
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County Sheriff’s Department, 2015 WL 4484152, at *3 (N.D. Cal.) (July 22, 2015); Knepp v. 

United Stone Veneer, LLC, 2007 U.S. Dist. LEXIS 65423 (M.D. Pa. Sept. 5, 2007). This is not 

a criminal proceeding. Therefore, Defendants may not validly assert the spousal testimony 

privilege. 

 The marital communications privilege would also not apply here.  As a general matter, 

this privilege may protect “information privately disclosed between husband and wife in the 

confidence of the marital relationship.” Trammel v. United States, 445 U.S. 40, 51 (1980).  

However, among other limitations, the communication must be made in confidence and must 

not have been waived. SEC v. Lavin, 111 F.3d 921, 925 (D.C. Cir. 1997).  

 Here, the marital privilege is not being invoked to protect information privately 

disclosed between spouses in the confidence of a marriage, but instead is being used to refuse 

to testify about Defendants’ business operations and the roles each spouse served at companies 

they owned.  Federal courts have held that spousal communications relating to business matters 

such as these are not privileged. See, e.g., G–Fours, Inc. v. Miele, 496 F.2d 809, 813 (2d 

Cir.1974) (applying New York privilege law); Hanger Orthopedic Group, Inc. v. McMurray, 

181 F.R.D. 525, 530 (M.D. Fla. 1998) (applying Florida privilege law). Similarly, this Court 

should not permit the Defendants to improperly invoke the marital privilege to avoid testimony 

about each spouse’s role in Defendants businesses or other business matters.  

10. Evidence Regarding Remedies or Damages Defendants May Incur 

 Evidence of and references to any alleged injury or damages that Defendants might 

claim to have suffered, or which they might suffer as a result of the Commission’s investigation 

or this litigation should be prohibited. The jury’s role as trier of fact is to determine whether 

Defendants violated the federal securities laws. The collateral effects on Defendants of any 

investigations, charges, litigation, or remedies that might be imposed should not enter into the 

jury’s deliberations. See SEC v. Moran, No. 95 Civ. 4472, 1995 WL 785953 at *1 (S.D.N.Y. 

Oct. 31, 1995) (excluding as irrelevant “evidence regarding hardship or loss which the 

defendants suffered as a result of these charges being lodged or that may result from the court’s 

verdict.”).  As the Court reasoned in Moran: “There is no relevant basis under which such 

proof could be offered. It is well settled that the trier of fact must consider only the factual 
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issue of liability without regard to any potential consequences which may befall a defendant.” 

Id. at *1. See Shannon v. United States, 512 U.S. 573, 579(“information regarding the 

consequences of a verdict is  . . . irrelevant” for the finder of fact to consider); Rogers v. United 

States, 422 U.S. 35, 40 (1975) (verdict must be reached “without regard to what sentence might 

be imposed”). Thus, evidence of this kind may not be admitted. See Fed.R.Evid. 402.  

 Moreover, evidence of perceived hardship to Defendants would be unfairly prejudicial 

under Rule 403, which provides for the exclusion of relevant evidence “if its probative value 

is substantially outweighed by a danger of one or more of the following: unfair prejudice, 

confusing the issues, misleading the jury, undue delay, wasting time, or needlessly presenting 

cumulative evidence.”  Under Rule 403, evidence is unfairly prejudicial when it has “‘an undue 

tendency to suggest decision on an improper basis, commonly, though not necessarily, an 

emotional one.’” Old Chief v. United States, 519 U.S. 172, 180 (1997) (quoting Advisory 

Committee’s Notes on Fed. R. Evid. 403).   

 Here, introduction of evidence concerning the alleged adverse impact of the 

investigation or litigation would be unfairly prejudicial. It would represent an attempt to 

improperly influence the jury by an appeal to sympathy.  For example, Defendants might argue 

that a finding of liability on the Commission’s Exchange Act Section 10(b) claim would cause 

damage to their careers and professional opportunities. Such an argument would be irrelevant 

to the issue of whether Defendants violated the securities laws, and its only intended effect 

would be to generate sympathy. Thus, such argument would be unduly prejudicial. See SEC v. 

Saul, No. 90 C 2633, 1991 WL 218061 at *1 (N.D. Ill. Oct. 16, 1991) (excluding testimony 

regarding possible penalties and other consequences because “[s]peculation about the 

consequences [the defendants] might suffer from a jury finding against them would likely 

distract the jury from the allegations of the SEC’s complaint and encourage deliberation based 

upon emotional considerations which are improper”).  

 Here, the only issue to be tried to the jury is whether Defendants committed the 

securities law violations with which they are charged.  It is for the Court – not the jury – to 

determine appropriate remedies. SEC v. Lipson, 278 F.3d 656, 662 (7th Cir. 2002) (“[I]t is for 

the judge to decide, consistent with the jury’s finding of liability, not only what equitable relief 
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to impose, but also the amount of the civil penalty.”).  Any specific arguments about or 

references to the specific relief that might be granted would be irrelevant to the jury’s 

determination of liability and should be excluded. 

11.   Evidence that Defendants Relied on Accountants and Lawyers Who Were 
Not Ultimately Retained Who Did Not Give Advice on Issues in Litigation 
 

 Any evidence or argument by Defendants regarding their purported reliance on the 

advice of professionals, such as lawyers and accountants, should be precluded from admission 

at trial.  First, Defendants cannot establish all of the elements of such a defense. Because 

Defendants cannot establish the elements of this defense, evidence or argument regarding it is 

irrelevant to this action, would cause juror confusion, and would prejudice the SEC if 

introduced. Second, many of these professionals were not retained by the individual 

Defendants, which is essential to establishing any such Defense. Therefore, the SEC moves to 

exclude such evidence or argument from being offered to the jury by Defendants. 

 In their Amended Answers and Affirmative Defenses, Defendants state their intention 

to rely on advice of counsel and other professional experts including accountants.  

Additionally, in their Motion for Summary Judgment (DE 804) at 3-4, Defendants state that 

the SEC cannot prove Defendants acted with scienter based on their reliance on attorneys for 

advice to Par Funding regarding their new plan to sell notes to Agent Funds and failure to make 

disclosures about regulatory and criminal actions.   

  In order to avail themselves of a reliance on counsel (or accountants) defense, 

Defendants must show that they (1) made a complete disclosure to [the professional]; (2) 

requested [the professional]’s advice as to the legality of the contemplated action; (3) received 

advice that it was legal; and (4) relied in good faith on that advice.  SEC v. Huff, 758 F. Supp. 

2d 1288, 1349 (S.D. Fla. 2010); see also United States v.Vernon, 723 F.3d 1234, 1269 (11th 

Cir. 2013) (“[A] defendant bears the burden of proof on the issue [of advice of counsel].”). 

Here, however, Defendants fail to argue or present sufficient evidence as to any of these 

elements. 

 There are three separate theories on which Defendants’ reliance defense appears to be 

premised: 1) the claim they sought advice from an outside attorney, Philip Rutledge, to draft 
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the note purchase agreements for Par Funding and that he never told them to disclose any 

regulatory history, 2) since Defendant Vagnozzi had a lawyer, the other Defendants thought 

the operational scheme had passed Vagnozzi’s lawyer’s approval, and 3) they relied on the 

advice of counsel in failing to disclose LaForte’s criminal history.  All three arguments fail to 

meet the required elements of the reliance defense as defendants cannot show they disclosed 

the relevant facts to the attorneys or sought the specific advice on which they rely on as a 

defense. See United States v. Masat, 948 F.2d 923, 930 (5th Cir. 1991) (rejecting reliance 

defense when defendant did not fully disclose all relevant facts to attorneys); SEC v. McNamee, 

481 F.3d 451, 456 (7th Cir. 2007) (“It isn’t possible to make out an advice-of-counsel defense 

without producing the actual advice from an actual lawyer.”); SEC v. Wyly, 950 F. Supp. 2d 

547, 565 (S.D.N.Y. 2013) (rejecting advice of counsel defense when defendants could not 

establish they provided full disclosure, requested specific legal advice, or received advice that 

their conduct was legal); Enterprises Sols., Inc., 142 F. Supp. 2d at 576 (rejecting defense of 

reliance on advice of counsel because defendant failed to seek specific advice about whether 

to disclose material information on a Registration Statement); LNC Invs., Inc. v. First Fid. 

Bank, Nat'l Ass'n, 1997 U.S. Dist. LEXIS 12858, at *87 (S.D.N.Y. Aug. 27, 1997) (rejecting 

reliance of counsel defense because defendants were unable to produce evidence of specific 

advice, such as “written advice summarizing legal research, the analysis of counsel, or 

counsel’s advice as to what course was prudent”). 

 Critically, the Defendants here have not shown that they requested the professional’s 

advice as to the legality of the contemplated action of which the SEC complains or made full 

disclosures regarding same.  Indeed, as testified to by Mr. Rutledge, the attorney to whom they 

point to in support of the advice of counsel defense: 

• Par Funding hired him sporadically, on an as-needed basis between 2018 and 2020. He 
was not outside general counsel, and was not hired to monitor Par Funding. 
 

• Par Funding hired Mr. Rutledge to draft one note purchase agreement (not a disclosure 
document) in 2018 – before the first regulatory Order was entered against Par Funding.  
 

• In 2018, while defending Par Funding in the Pennsylvania securities regulators’ 
investigation, and before any Order was entered, Mr. Rutledge advised the Defendants 
in writing that if Pennsylvania entered an Order against Par Funding it could give rise 
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to a disclosure requirement.  After Mr. Rutledge advised Par Funding of this disclosure 
issue, Par Funding did not hire him to draft its disclosure documents in 2018 or 2019.  
 

• Had Par Funding hired Mr. Rutledge to draft its disclosure documents after a regulatory 
Order was entered, he would have advised them to disclose the regulatory history.  
 

•  Par Funding hired Mr. Rutledge in 2020 after the Texas regulators entered an 
Emergency Cease-and-Desist Order against Par Funding, alleging securities fraud for, 
among other things, failure to disclose the Pennsylvania and New Jersey regulatory 
actions against Par Funding.  
 

• Having been caught, Par Funding hired Mr. Rutledge to draft disclosure documents to 
disclose the Pennsylvania and New Jersey Orders against Par Funding - and for the first 
time ever, some investors were provided these disclosures. Prior to the Exchange Note 
offering of April 2020, Par Funding had never asked Mr. Rutledge to draft any 
disclosures. 8 
 

 Nor can Defendants claim “advice of counsel” for counsel’s silence. The defense of 

reliance on advice requires more than “such a complacent attitude. A defendant must establish 

that he actively sought and relied on the advice of counsel.” SEC v. Scott, 565 F. Supp. 1513, 

1535 (S.D.N.Y. 1983). Even the act of providing counsel with information is insufficient to 

establish the defense of reliance without requesting specific advice about whether a fact needs 

to be disclosed. Enterprises Sols., 142 F. Supp. 2d at 576. 

 Similarly, in their Motion for Summary Judgment, Defendants allege they lacked 

scienter in failing to disclose LaForte’s criminal record to potential investors, on the grounds 

they relied on the advice of counsel.  In support, they rely exclusively on an email from counsel 

Mr. Rutledge that was sent in March 2020. Defendants cannot claim reliance on advice of 

counsel for conduct they engaged in before receiving that advice.  In addition, Mr. Rutledge 

testified that he never knew that LaForte was involved in Par Funding and that he had asked 

about LaForte’s role and was told LaForte was not involved in Par Funding. Mr. Rutledge went 

on to testify that had he known, he would have advised Defendants to disclose it. But they lied 

to him to, and thus he never knew – not even in March 2020 when he wrote that email message. 

                                                            
8 McElhone admits that Par Funding never sought legal advice as to whether or not to disclose 
Par Funding’s regulatory history. (DE 816-4 at paragraph 6). 
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Thus, both this email and any claims of reliance on same should not be presented to the jury, 

as it will confuse the issues and Defendants have not properly provided evidence of this 

defense. See United States v. Langston, 590 F.3d 1226, 1235-36 (11th Cir. 2009) (failure to 

instruct on reliance defense proper when no evidence that defendant actually relied on a legal 

opinion because he did not even ask the lawyer questions until after disputed transaction). 

 Here, Defendants’ proffer regarding advice of counsel does not meet even one of the 

requirements to establish a reliance of counsel defense, much less all four requirements. 

Defendants have had months of discovery to establish their reliance of counsel defense and 

have simply failed. The Court should not allow Defendants to waste court time and confuse 

the jury with such evidence.  The presentation of same would turn into a “trial within a trial.”   

 Defendants similarly attempt to rebut evidence that they acted with scienter as to the 

misleading information they gave to investors regarding Par Funding’s default rate because 

professional accountants worked on the Financial Analysis Report.  Although the Defendants 

argue they hired accounting professionals, they have never identified the subject matter of any 

they purportedly sought, what disclosures they made in seeking the advice, what advice they 

purportedly received, and whether they followed it. Thus, for the reasons stated above, the 

Court should not allow testimony or evidence regarding accountants. 

12. The Court Should Admit Defendants’ Testimony From Other Lawsuits 

 Defendants LaForte and Cole have given depositions in private lawsuits and before 

other regulators.  The SEC moves this Court to allow the designated portions of their prior 

sworn testimony to be admitted and read to the jury.  This prior sworn testimony is directly 

relevant to the SEC’s claims of securities fraud under Federal Rule of Evidence 401, 

admissible under Rule 402, and is not hearsay under Rule 801(d)(2). United States v. 

Killough, 848 F.2d 1523, 1528 (11th Cir. 1988) (“Under Fed. R. Evid. 801(d)(2)(A), a 

defendant’s own statements are not hearsay and are admissible against him in court”); Fed. 

R. Civ. P. 30(a)(8) (prior deposition may be used as permitted by Federal Rules of Evidence).  

It is particularly important for the SEC to be able to introduce all of these prior statements, 

because, during his litigation deposition, LaForte invoked his Fifth Amendment rights and 

refused to provide substantive testimony in response to virtually all questions asked 

Case 9:20-cv-81205-RAR   Document 929   Entered on FLSD Docket 11/10/2021   Page 19 of 21



20 
 

during that deposition. Thus, it will be valuable for the jury to consider the substantive 

testimony that Defendants did provide before he invoke the Fifth Amendment.  

13.  The Court Should Exclude Glick From Testifying As to Irrelevant Topics 

 The SEC also moves to preclude the testimony of Defendant’s expert Joel Glick, to the 

extent that he intends to discuss: 1) whether the LIBR analysis or a FIFO analysis is the proper 

way to  track the cash flow of Par Funding’s business model, 2) Par Funding’s business model 

or the MCA business model in general and 3) the Receiver’s efforts at running ParFunding.   

Such testimony should be precluded as it is not irrelevant, to prove or disprove the SEC’s 

allegations at issue here-whether Defendants made misrepresentations or omissions in the 

marketing and sales of the Notes to investors.  

 Any such testimony or argument should be excluded as it is irrelevant to this case and 

will only serve to confuse the jury.  Fed. R. Evid. 401, 402, 403.  Expert evidence, like all other 

evidence, may also be excluded under Federal Rule of Evidence 403 if it is confusing or 

misleading, or if its probative value would be substantially outweighed by the risk of unfair 

prejudice.  United States v. Henderson, 409 F.3d 1293, 1302 (11th Cir. 2005).  Misleading and 

confusing expert testimony is at odds with the very purpose of expert testimony contemplated 

by Rule 702.   

 Clearly, Glick’s opinions about Par Funding’ business model and the proper accounting 

method is irrelevant to the allegations brought by the SEC and is more likely to confuse the 

jury than focus them on the true issues in this case. Similarly, the Receiver’s efforts in running 

Par Funding since the filing of this case, have nothing to do with the Defendants’ liability. 

Thus, Glick should be precluded from wandering into these irrelevant areas.  

IV. CONCLUSION 

For all of the foregoing reasons, the Commission asks the Court to grant this motion in 

limine and exclude testimony, documentary evidence, and argument about issues listed above. 
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CERTIFICATE OF CONFERRAL 

Pursuant to Local Rule 3.01(g), undersigned counsel hereby certifies that they 

conferred with counsel for Defendants in a good faith effort to resolve the issues presented in 

this motion by agreement, but were unable to reach an agreement on the issues.  

 

       Respectfully submitted 

November 10, 2021      

         
 
        S/_Alise Johnson 
        Alise Johnson 
        Senior Trial Counsel 
        Fla. Bar No. 0003270 
        Telephone: (305) 982-6385 
        Facsimile: (305) 536-4154 
        E-mail: johnsonali@sec.gov 

 
            

       ATTORNEYS FOR PLAINTIFF 
       SECURITIES AND EXCHANGE 
       COMMISSION 

       801 Brickell Avenue, Suite 1950 
       Miami, Florida 33131   
       Telephone: (305) 982-6300 
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counsel present. We feel there is no relevance to this. If

they have as -- as we have seen in their papers, tried to make

the SEC's investigation part of this process, this will turn

into a trial about the SEC's investigation. With our

investigators here, our accountants here, some rebuttal

witnesses, the SEC is simply not on trial. And while we

recognize that their -- people's prior sworn testimony may be

utilized in this case, there is no evidence in the record about

any notes from informal interviews, anything else that can be

utilized in this -- in this trial that's part of the record,

none whatsoever.

THE COURT: Yes, the SEC investigation is not

relevant, and if there's any area that the defense seeks to go

into that touches on it, you'll have to tell me why you're

going there, and we can have a discussion before the evidence

is presented.

MS. BERLIN: All right.

THE COURT: Is there anything else?

MS. BERLIN: Your Honor, I wonder since -- we have

nothing else on the motion in limine. I'm not sure if the

defense does before I spoke.

MR. COLE: The Court's ruled. Thank you.

MS. BERLIN: Your Honor, I wonder -- I apologize for

even inquiring, but I wonder if we have a sense of when we will

know with any certainty about our trial date. I think all the
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Is that something that we should -- some information that we

should provide to your chambers in advance or just wait until

the calendar call?

THE COURT: I think at calendar call, if you all tell

me you'd rather start the second week of the trial period, I

wouldn't have a problem with that. And then we'd know that --

and it will certainly take us over Labor Day weekend, but we

all observe Labor Day, so we wouldn't be here.

MS. BERLIN: Thank you.

THE COURT: Okay. Any other questions from the

defense side?

MR. COLE: Nothing. Thank you.

THE COURT: No? Okay. Thank you very much.

And you all have a good weekend.

MR. KUEHNE: Thank you, Judge. You too.

(The proceedings adjourned at 11:57 a.m.)

C E R T I F I C A T E

I hereby certify that the foregoing is an

accurate transcription of the proceedings in the
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DATE STEPHANIE A. McCARN, RPR

Official United States Court Reporter
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AO 88A  (Rev. 02/14) Subpoena to Testify at a Deposition in a Civil Action 

UNITED STATES DISTRICT COURT
for the

__________ District of __________

)
)
)
)
)
)

Plaintiff
v. Civil Action No.

Defendant

SUBPOENA TO TESTIFY AT A DEPOSITION IN A CIVIL ACTION

To:

(Name of person to whom this subpoena is directed)

Testimony: YOU ARE COMMANDED to appear at the time, date, and place set forth below to testify at a 
deposition to be taken in this civil action.  If you are an organization, you must designate one or more officers, directors,
or managing agents, or designate other persons who consent to testify on your behalf about the following matters, or
those set forth in an attachment:

Place: Date and Time:

The deposition will be recorded by this method:

Production:  You, or your representatives, must also bring with you to the deposition the following documents, 
electronically stored information, or objects, and must permit inspection, copying, testing, or sampling of the
material:

The following provisions of Fed. R. Civ. P. 45 are attached – Rule 45(c), relating to the place of compliance;
Rule 45(d), relating to your protection as a person subject to a subpoena; and Rule 45(e) and (g), relating to your duty to
respond to this subpoena and the potential consequences of not doing so.

Date:
CLERK OF COURT

OR

Signature of Clerk or Deputy Clerk Attorney’s signature

The name, address, e-mail address, and telephone number of the attorney representing (name of party)

, who issues or requests this subpoena, are:

Notice to the person who issues or requests this subpoena
If this subpoena commands the production of documents, electronically stored information, or tangible things before
trial, a notice and a copy of the subpoena must be served on each party in this case before it is served on the person to
whom it is directed. Fed. R. Civ. P. 45(a)(4).

         Southern District of Florida

Securities and Exchange Commission

20-CV-81205-RAR
Complete Business Solutions Group, Inc.

dba Par Funding, et al

Joel Glick
c/o Alejandro Soto, Esq

✔

Webex Internet Platform
Thursday, July 29, 2021 at 10:00 am

video and stenographically

✔

See Attachment A - documents due July 16, 2021 via Accellion

June 24, 2021

s/Amie Riggle Berlin

Securities and Echange Commission

Amie Riggle Berlin, Esq. 801 Brickell Avenue, Suite 1950, Miami, FL 33131, berlina@sec.gov, 305-982-6322

DEPOSITION
EXHIBIT 

88
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AO 88A  (Rev.  02/14) Subpoena to Testify at a Deposition in a Civil Action (Page 2)

Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 45.)

I received this subpoena for (name of individual and title, if any)

on (date) .

I served the subpoena by delivering a copy to the named individual as follows:

on (date) ; or

I returned the subpoena unexecuted because:

.

Unless the subpoena was issued on behalf of the United States, or one of its officers or agents, I have also
tendered to the witness the fees for one day’s attendance, and the mileage allowed by law, in the amount of

$ .

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc.:

20-CV-81205-RAR

0.00
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Federal Rule of Civil Procedure 45 (c), (d), (e), and (g) (Effective 12/1/13)

(c) Place of Compliance.

  (1) For a Trial, Hearing, or Deposition. A subpoena may command a
person to attend a trial, hearing, or deposition only as follows:
    (A) within 100 miles of where the person resides, is employed, or
regularly transacts business in person; or
    (B) within the state where the person resides, is employed, or regularly
transacts business in person, if the person
        (i) is a party or a party’s officer; or
        (ii) is commanded to attend a trial and would not incur substantial
expense.

  (2) For Other Discovery. A subpoena may command:
    (A) production of documents, electronically stored information, or
tangible things at a place within 100 miles of where the person resides, is
employed, or regularly transacts business in person; and
    (B) inspection of premises at the premises to be inspected.

(d) Protecting a Person Subject to a Subpoena; Enforcement.

  (1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney
responsible for issuing and serving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on a person subject to the
subpoena. The court for the district where compliance is required must
enforce this duty and impose an appropriate sanction—which may include
lost earnings and reasonable attorney’s fees—on a party or attorney who
fails to comply.

  (2) Command to Produce Materials or Permit Inspection.
(A) Appearance Not Required. A person commanded to produce

documents, electronically stored information, or tangible things, or to
permit the inspection of premises, need not appear in person at the place of
production or inspection unless also commanded to appear for a deposition,
hearing, or trial.

(B) Objections. A person commanded to produce documents or tangible
things or to permit inspection may serve on the party or attorney designated
in the subpoena a written objection to inspecting, copying, testing, or
sampling any or all of the materials or to inspecting the premises—or to
producing electronically stored information in the form or forms requested.
The objection must be served before the earlier of the time specified for
compliance or 14 days after the subpoena is served. If an objection is made,
the following rules apply:

(i) At any time, on notice to the commanded person, the serving party
may move the court for the district where compliance is required for an
order compelling production or inspection.

  (ii) These acts may be required only as directed in the order, and the
order must protect a person who is neither a party nor a party’s officer from
significant expense resulting from compliance.

  (3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court for the district where
compliance is required must quash or modify a subpoena that:

        (i) fails to allow a reasonable time to comply;
(ii) requires a person to comply beyond the geographical limits

specified in Rule 45(c);
(iii) requires disclosure of privileged or other protected matter, if no

exception or waiver applies; or
(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a
subpoena, the court for the district where compliance is required may, on
motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development,
or commercial information; or

(ii) disclosing an unretained expert’s opinion or information that does
not describe specific occurrences in dispute and results from the expert’s
study that was not requested by a party.

(C) Specifying Conditions as an Alternative. In the circumstances
described in Rule 45(d)(3)(B), the court may, instead of quashing or
modifying a subpoena, order appearance or production under specified
conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be
otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(e) Duties in Responding to a Subpoena.

  (1) Producing Documents or Electronically Stored Information. These
procedures apply to producing documents or electronically stored
information:

(A) Documents. A person responding to a subpoena to produce documents
must produce them as they are kept in the ordinary course of business or
must organize and label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified.
If a subpoena does not specify a form for producing electronically stored
information, the person responding must produce it in a form or forms in
which it is ordinarily maintained or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The
person responding need not produce the same electronically stored
information in more than one form.

(D) Inaccessible Electronically Stored Information. The person
responding need not provide discovery of electronically stored information
from sources that the person identifies as not reasonably accessible because
of undue burden or cost. On motion to compel discovery or for a protective
order, the person responding must show that the information is not
reasonably accessible because of undue burden or cost. If that showing is
made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.
(A) Information Withheld. A person withholding subpoenaed information

under a claim that it is privileged or subject to protection as trial-preparation
material must:

(i) expressly make the claim; and
(ii) describe the nature of the withheld documents, communications, or

tangible things in a manner that, without revealing information itself
privileged or protected, will enable the parties to assess the claim.
(B) Information Produced. If information produced in response to a

subpoena is subject to a claim of privilege or of protection as
trial-preparation material, the person making the claim may notify any party
that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified
information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the
information if the party disclosed it before being notified; and may promptly
present the information under seal to the court for the district where
compliance is required for a determination of the claim. The person who
produced the information must preserve the information until the claim is
resolved.

(g) Contempt.
The court for the district where compliance is required—and also, after a
motion is transferred, the issuing court—may hold in contempt a person
who, having been served, fails without adequate excuse to obey the
subpoena or an order related to it.

For access to subpoena materials, see Fed. R. Civ. P. 45(a) Committee Note (2013).
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ATTACHMENT A 

1. All documents containing facts or data which Joel Glick considered in preparing 

his April 2020 Declaration (DE 535-1) (“Declaration”). 

2. All documents that identify facts or data that Joseph LaForte (“LaForte”), Joseph 

Cole Barleta (“Barleta”), or Lisa McElhone (“McElhone”), or their counsel, provided to Mr. 

Glick that Mr. Glick considered in preparing his Declaration. 

3. All documents that relate to or reflect compensation to Mr. Glick for his 

Declaration or other time spent on this matter. 

4. All documents that relate to or reflect the time Mr. Glick spent form the date of 

retention in this litigation through and including preparation of the Declaration. 

5. The documents identified in items 14(d), (e), (f), (g), and (h) of the Declaration. 

6. All documents that identify assumptions LaForte, Barleta, McElhone, or any of 

their counsel, provided to Mr. Glick and that he considered or relied on in preparing the 

Declaration. 

7. All expert reports and testimony transcripts in any matter in which Mr. Glick was 

retained to give expert testimony in the last four years. 

8. All expert reports and testimony transcripts in any matter in which Mr. Glick was 

retained to give expert testimony involving a Ponzi scheme, as that term is defined in the 

Declaration. 

9. All expert reports and testimony transcripts in any matter in which Mr. Glick was 

retained to give expert testimony involving a merchant cash advance business. 

10. All expert reports and testimony transcripts in any matter in which Mr. Glick was 

retained to give expert testimony involving underwriting. 
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11. All expert reports and testimony transcripts in any matter in which Mr. Glick was 

retained to give expert testimony involving factoring agreements. 

12. All expert reports and testimony transcripts in any matter in which Mr. Glick was 

retained to give expert testimony regarding reliance on auditors and/or accountants. 

13. Any notes Mr. Glick took in connection with interviews of LaForte, Barleta, 

McElhone, or any Defendant or third party in connection with this case. 

14. All correspondence with Barleta and/or his counsel. 

15. All correspondence with McElhone and/or her counsel. 

16. All drafts of the Declaration. 

17. All work papers created by Mr. Glick and those employees, agents, and 

contractors he supervises, prepared in connection with this case. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

 
CASE NO.: 20-cv-81205-RAR 

 
SECURITIES AND EXCHANGE 
COMMISSION, 
 
 Plaintiff, 
 
v. 
 
COMPLETE BUSINESS SOLUTIONS 
GROUP, INC. d/b/a PAR FUNDING, et al, 
 
 Defendants. 
         

 
 
 
     

 
NONPARTY JOEL  GLICK’S OBJECTIONS AND RESPONSES TO 

THE SEC’S SUBPOENA FOR DOCUMENTS  

Nonparty Joel Glick, pursuant to Fed. R. Civ. P. 45, submits the following objections and 

responses to the Securities & Exchange Commission’s subpoena for documents. 

RESPONSES TO REQUESTS  

1. All documents containing facts or data which Joel Glick considered in 
preparing his April 2020 Declaration (DE 535-1) (“Declaration”). 

RESPONSE: The documents Mr. Glick relied on in preparing his 
Declaration are listed therein. Several of those documents are on the court 
docket and therefore equally available to all parties.  Those documents that 
are not on the court docket will be electronically produced 
contemporaneously with the service of this response. 

2. All documents that identify facts or data that Joseph LaForte (“LaForte”), 
Joseph Cole Barleta (“Barleta”), or Lisa McElhone (“McElhone”), or their 
counsel, provided to Mr. Glick that Mr. Glick considered in preparing his 
Declaration. 

RESPONSE: The documents Mr. Glick relied on in preparing his 
Declaration are listed therein. Several of those documents are on the court 
docket and therefore equally available to all parties.  Those documents that 
are not on the court docket will be electronically produced 
contemporaneously with the service of this response. 

DEPOSITION
EXHIBIT 

89
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3. All documents that relate to or reflect compensation to Mr. Glick for his 
Declaration or other time spent on this matter. 

RESPONSE. Responsive documents will be electronically produced 
contemporaneously with the service of this response. 

4. All documents that relate to or reflect the time Mr. Glick spent from the 
date of retention in this litigation through and including preparation of the 
Declaration. 

RESPONSE. Responsive documents will be electronically produced 
contemporaneously with the service of this response. 

5. The documents identified in items 14(d), (e), (f), (g), and (h) of the 
Declaration. 

RESPONSE. Responsive documents will be electronically produced 
contemporaneously with the service of this response. 

6. All documents that identify assumptions LaForte, Barleta, McElhone, or any 
of their counsel, provided to Mr. Glick and that he considered or relied on in 
preparing the Declaration. 

RESPONSE. None. 

7. All expert reports and testimony transcripts in any matter in which Mr. 
Glick was retained to give expert testimony in the last four years. 

RESPONSE. Any such reports to the extent in Mr. Glick’s possession will be 
electronically produced contemporaneously with the service of this response. 
Copies of testimony transcripts are equally available to the SEC upon 
request to the court reporter who transcribed the testimony.  

8. All expert reports and testimony transcripts in any matter in which Mr. 
Glick was retained to give expert testimony involving a Ponzi scheme, as that 
term is defined in the Declaration. 

RESPONSE: Any such reports to the extent in Mr. Glick’s possession will be 
electronically produced contemporaneously with the service of this response. 
Copies of testimony transcripts are equally available to the SEC upon 
request to the court reporter who transcribed the testimony. 

9. All expert reports and testimony transcripts in any matter in which Mr. 
Glick was retained to give expert testimony involving a merchant cash 
advance business. 
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RESPONSE: None. 

10. All expert reports and testimony transcripts in any matter in which Mr. 
Glick was retained to give expert testimony involving underwriting. 

RESPONSE: None. 

11. All expert reports and testimony transcripts in any matter in which Mr. 
Glick was retained to give expert testimony involving factoring agreements. 

RESPONSE: Any such reports to the extent in Mr. Glick’s possession will be 
electronically produced contemporaneously with the service of this response. 
Copies of testimony transcripts are equally available to the SEC upon 
request to the court reporter who transcribed the testimony. 

12. All expert reports and testimony transcripts in any matter in which Mr. 
Glick was retained to give expert testimony regarding reliance on auditors 
and/or accountants. 

RESPONSE. None. 

13. Any notes Mr. Glick took in connection with interviews of LaForte, Barleta, 
McElhone, or any Defendant or third party in connection with this case. 

RESPONSE. None. 

14. All correspondence with Barleta and/or his counsel. 

RESPONSE.  Mr. Glick objects on the ground of work product with the 
exception of any such communications that relate to his compensation for his 
study or testimony, identify facts or data that he considered in forming the 
opinions to be expressed, or identify assumptions that he relied on in 
forming the opinions to be expressed.  Mr. Glick has no such 
communications in his possession. 

15. All correspondence with McElhone and/or her counsel. 

RESPONSE:  Mr. Glick objects on the ground of work product with the 
exception of any such communications that relate to his compensation for his 
study or testimony, identify facts or data that he considered in forming the 
opinions to be expressed, or identify assumptions that he relied on in forming 
the opinions to be expressed, which will be produced electronically 
contemporaneously with the services of this response. 

16. All drafts of the Declaration. 
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RESPONSE: Drafts of Mr. Glick’s Declaration are protected from 
disclosure under Fed.R.Civ.P. 26(b)(4)(B).  

17. All work papers created by Mr. Glick and those employees, agents, and 
contractors he supervises, prepared in connection with this case. 

RESPONSE: Mr. Glick objects on the ground of work product as the work 
papers he created for his Declaration constitute drafts protected from 
disclosure under Fed.R.Civ.P. 26(b)(4)(B).  Any schedules prepared in final 
and used to support Mr. Glick’s opinions will be electronically produced 
contemporaneously with the service of this response. 

Dated: August 23, 2021    Respectfully Submitted,  

Alejandro Soto, Esq. 
Attorney for Lisa McElhone 
Fridman Fels & Soto, PLLC 
2525 Ponce de Leon Blvd., Suite 750  
Coral Gables, FL 33134 
(305) 569-7701 
asoto@ffslawfirm.com  
 
/s/  Alejandro O. Soto    
ALEJANDRO O. SOTO  
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14

110:13 BY MS. BERLIN:

2 Q. Did you produce all of the documents

3 that -- I'm showing you the Attachment A to the

4 subpoena that was issued to you.

510:13 Do you see that on your screen?

6 A. I do.

7 Q. Did you produce all of the documents

8 requested in Attachment A?

9 A. I believe, to the best of my ability, I

1010:13 did, to the best of my knowledge.

11 MS. BERLIN: Can we scroll down to the

12 next page, please, and scroll down to Item 17,

13 please.

14 BY MS. BERLIN:

1510:14 Q. Do you see where Item 17, you were

16 subpoenaed to produce all of your work papers?

17 It says, "All work papers created by

18 Mr. Glick and those employees, agents, and

19 contractors he supervises prepared in connection

2010:14 with this case."

21 Do you see that?

22 A. I do.

23 Q. Okay. Did you -- did you produce all of

24 your work papers?

2510:14 A. I believe I produced all the work papers I
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110:14 felt were relevant to my declaration.

2 Q. Do you have work papers that you did not

3 produce because you deemed them not relevant?

4 A. Well, I had -- I had work papers related

510:14 to other -- other reports or -- or declarations that

6 weren't requested in this subpoena.

7 Q. So this subpoena is asking you for all of

8 your work papers prepared in connection with this

9 case.

1010:15 You see that, right?

11 A. Well -- well, if you want to go to the

12 top, the subpoena is actually a little confusing

13 because you defined the term "declaration" and it's

14 used throughout, so I assumed that this was related

1510:15 to my original declaration.

16 Q. Well, Mr. Glick, the word "declaration"

17 doesn't even appear in Item 17. I'm going to read

18 it for the record. Item 17, you were subpoenaed to

19 produce, quote, "all work papers created by

2010:15 Mr. Glick and those employees, agents, and

21 contractors he supervises prepared in connection

22 with this case."

23 Did I read that correctly?

24 A. You did.

2510:15 Q. Okay. So I'm going to ask again, are
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110:15 there any work papers that were prepared in

2 connection with this case that were not produced?

3 A. I'm sure --

4 MS. BERLIN: I hear a clicking sound. I'm

510:16 not sure whose phone that is, but I wonder if

6 you could mute yourself. Thank you.

7 BY MS. BERLIN:

8 Q. Mr. Glick, can you answer the question?

9 A. I did. I said -- I said I believe that.

1010:16 Q. I didn't hear you.

11 A. My guess is there probably are.

12 Q. Okay. So what additional work papers did

13 you -- do you have that were not produced? Can you

14 describe them?

1510:16 A. Off the top of my head, no, because, as I

16 said -- is I've issued two declarations, a report

17 and a rebuttal report, and there were a lot of

18 schedules for each one of those. So off the top of

19 my head, I couldn't tell you what was or -- what

2010:16 does currently exist or doesn't exist.

21 Q. Well -- and so let me -- I'll -- I'll tell

22 you that you produced three things. One was a

23 true/false chart that's six pages long, and then

24 yesterday, we received two other schedules, and that

2510:17 is all.
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110:17 So are there more than those three

2 documents that you produced that reflect your work

3 paper for work done in connection with this case?

4 MR. SOTO: Objection. Asked and answered.

510:17 A. The answer was yes, there are.

6 BY MS. BERLIN:

7 Q. And who made the decision not to -- to

8 produce them? Did you -- did you -- did you decide

9 on your own not to turn them over?

1010:17 A. I already explained how I -- how I

11 interpreted the subpoena to relate to the

12 declaration.

13 Q. Right. But you now see that this request

14 does not reference your declaration at all. Request

1510:17 Number 17 does not reference your declaration at

16 all, Mr. Glick.

17 Do you read it -- do you see the word

18 "declaration" in there? I just want to make sure

19 we're looking at the same document on the screen

2010:18 because I'm not the one sharing the screen?

21 MR. SOTO: Objection. Form.

22 Argumentative.

23 A. We are looking at the same document, and

24 for the fourth time, no, the word "declaration"

2510:18 doesn't appear in Item Number 17, but I take the
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110:18 subpoena to mean the word "declaration."

2 BY MS. BERLIN:

3 Q. Okay. So if I understand correctly, you

4 didn't produce when the subpoena required it because

510:18 you didn't have the subpoena until more than a month

6 or at least a month after the date your documents

7 were due, and you have additional work papers that

8 are responsive to Item 17 that you haven't yet

9 produced; is that fair?

1010:18 A. That's a correct statement.

11 Q. Okay. And you don't recall -- sitting

12 here, you can't tell us off the top of your head,

13 sitting here today, what those work papers are that

14 have not been produced.

1510:19 Did I understand you correctly?

16 A. That is correct.

17 Q. Okay.

18 MS. BERLIN: I wonder if we could please

19 show Exhibit 89.

2010:19 (Thereupon, marked as Exhibit 89.)

21 BY MS. BERLIN:

22 Q. Have you seen -- I'm showing you

23 Exhibit 89, which is -- says, "Nonparty Joel Glick's

24 objections and responses to the SEC's subpoena for

2510:19 documents."
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110:19 Do you see that?

2 A. I do.

3 Q. Okay.

4 MS. BERLIN: And I wonder if we could

510:19 please scroll to the end of this document and

6 continue to the last page. Thank you.

7 BY MS. BERLIN:

8 Q. And this is dated October 23, 2021?

9 A. August 23rd.

1010:20 Q. I'm sorry, August 23, 2021?

11 A. It is.

12 Q. Did you review the responses in

13 Exhibit 89?

14 A. I did.

1510:20 Q. Okay. Are these responses true?

16 MR. SOTO: Objection. Some of these

17 responses are legal responses.

18 A. I was actually going to say, I was going

19 to read it. But any reference to Rule 26 is -- I'm

2010:20 not a lawyer, so that would be -- I'm not going to

21 question counsel's knowledge of the law, so if he

22 references a legal statute...

23 BY MS. BERLIN:

24 Q. Okay. So do you see here for Item 17

2510:21 what -- we just looked at that in the subpoena. Do
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110:21 you see that your response to Item 17 is, quote,

2 "Mr. Glick objects on the grounds of work product,

3 as the work papers he created for his declaration

4 constitute drafts protected from disclosure under

510:21 Federal Rule of Civil Procedure 26(b)(4)(B). Any

6 schedules prepared in final and used to support

7 Mr. Glick's opinions will be electronically produced

8 contemporaneously with the service of this

9 response."

1010:21 Do you see that?

11 A. I do.

12 Q. Okay. So when this response was -- was

13 served to the SEC, you produced one schedule which

14 was a true/false schedule.

1510:21 Is that the only schedule that you relied

16 on in preparing the declaration that you're

17 referencing in your response to 17?

18 A. No, I believe, as you mentioned earlier,

19 that there were two other schedules that were also

2010:22 provided, and again, as it relates to the

21 declaration, those were the three that I thought

22 were responsive to your request.

23 Q. Okay. So the two schedules that you

24 produced yesterday to us, am I understanding you

2510:22 correctly that those were prepared in connection
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110:22 with a declaration and not in connection with your

2 expert report?

3 A. They were prepared in connection with the

4 April declaration which was referenced in the

510:22 subpoena.

6 Q. Okay. And then there are -- in addition

7 to those three, you have additional work papers and

8 schedules for the -- for the declaration?

9 A. I don't --

1010:23 MR. SOTO: Mischaracterizes his testimony.

11 A. I don't believe to the declaration. I

12 believe I answered, for the declaration, I sent -- I

13 provided what I believed was responsive. What I

14 didn't produce was any similar type of schedules or

1510:23 work papers, as you call them, responsive to my

16 second declaration in my report or my rebuttal

17 report.

18 BY MS. BERLIN:

19 Q. Okay. So I'm sorry, I'm confused. So

2010:23 we're just going to break this down.

21 With respect to your declaration, so your

22 first declaration, that was dated as April 2020; is

23 that right?

24 A. April '21. It was a typo, but yes.

2510:23 Q. Okay, April '21, yeah? Okay. So for the
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110:23 April '21 declaration, are we correct in

2 understanding that you prepared the three schedules

3 that you have produced, the one true/false schedule

4 and then the two additional schedules that you

510:24 produced yesterday, and that you have additional

6 schedules in connection with that April 2021

7 declaration that you chose not to produce?

8 MR. SOTO: Objection to form.

9 BY MS. BERLIN:

1010:24 Q. Am I understanding you correctly?

11 A. No, you're not.

12 Q. Okay. So why don't you explain it again?

13 MR. SOTO: Objection. Asked and answered.

14 BY MS. BERLIN:

1510:24 Q. I don't think it's clear. We're trying to

16 understand, you have additional schedules or work

17 papers for the April 2021 declaration other than --

18 other than the three that you produced, and I wonder

19 if you could just give us a clear answer on that?

2010:24 MR. SOTO: Objection. His answer was

21 clear. Objection to the form. Objection.

22 Asked and answered.

23 You can answer, Mr. Glick.

24 A. I'm just going to wait until you guys are

2510:24 done, that's all.
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110:24 MR. SOTO: You can answer, Mr. Glick.

2 A. I think this response is -- is clear as a

3 position that's being taken, which is, the three

4 documents that you received fit into that last

510:25 sentence: Any schedule prepared in final and

6 used -- used as support for my opinions was

7 provided. Anything that's draft was not provided

8 because it's considered a draft. It goes along with

9 a draft report.

1010:25 BY MS. BERLIN:

11 Q. So the three schedules that you produced

12 are the only final schedules that you prepared in

13 connection with the April 2021 declaration; is that

14 correct?

1510:25 A. Yeah. Everything else was a table or a

16 snapshot in the report itself.

17 Q. And then you have -- for your subsequent

18 declaration and your expert report, you produced

19 none of your work papers; is that accurate?

2010:25 A. We've established that, yes.

21 MS. BERLIN: We're going to have to take a

22 five-minute, ten-minute break at this point,

23 and we'll go off the record. Thank you. We'll

24 come back at 10:40.

2510:26 THE VIDEOGRAPHER: The time is now
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Berlin, Amie R.

From: Alejandro Soto <asoto@ffslawfirm.com>
Sent: Friday, October 1, 2021 11:51 AM
To: Berlin, Amie R.
Cc: Levenson, Robert K.; Johnson, Alise; Jacqmein, Victoria
Subject: RE: Joel Glick

CAUTION: This email originated from outside of the organization. Do not click links or open attachments unless you 
recognize the sender and know the content is safe. 
 
 
Amie, 
 
I guess we have a different recollection of that call.  I did agree to produce Mr. Glick's work papers to you, but I don't 
recall agreeing that you could resume his deposition after that.  Mr. Glick explained on the record his rationale for 
producing the documents he did prior to his deposition and said he would produce the additional work papers you 
wanted if he received another subpoena clarifying your request.  I told you after the deposition that we would produce 
the additional work papers you requested during the deposition given your clarification during the deposition without 
the need of an additional subpoena, but I did not agree to any additional time.  You used the 7 hours you were allotted 
for his deposition. I assume this also answers your question on our position regarding the cost to resume his deposition 
and the need to extend the Daubert motion deadline. 
 
Ms. Davis also failed to produce work papers prior to her deposition. Unlike Mr. Glick, she did not suggest that the 
subpoena was unclear; she just failed to produce everything requested.  For that reason, I reserved about an hour to 
permit a resumption of her deposition without the need to exceed 7 hours. You agreed we could resume her deposition 
after the discovery period ended, once we received those work papers form her.  This is my best recollection of where 
we left the issue. 
 
Best, 
Alex 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Berlin, Amie R. <BerlinA@sec.gov> 
Sent: Friday, October 1, 2021 10:54 AM 
To: Alejandro Soto <asoto@ffslawfirm.com> 
Cc: Levenson, Robert K. <LEVENSONR@SEC.GOV>; Johnson, Alise <johnsonali@sec.gov>; Jacqmein, Victoria 
<JacqmeinV@SEC.GOV> 
Subject: Joel Glick 
 
Alex, 
 
I hope you’re doing well. I’m writing to follow up about 3 things. 
 
First, on the last day of discovery we discussed on the phone the issue of Joel Glick not producing documents before his 
deposition, and agreed to resume his deposition after we received them, outside of the discovery period and limited to 
issues raised in the documents produced post‐deposition. I wonder if we can do that the week of October 25 and if you 
could provide dates or availability for then. 
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Second, I wonder if your client or Mr. Glick will bear the cost of the deposition since it is necessitated by Mr. Glick’s 
failure to timely produce documents responsive to the SEC’s subpoena in advance of the deposition. If we had the 
documents when they were due, we would not have to conduct this second deposition. 
 
Third, we would like to ask the court to extend the Daubert motion deadline until after we conduct the limited 
deposition. We would have no objection if you wanted to extend the deadline for your client’s Daubert motion as well. 
 
Please let us know your client’s position on these three items. 
 
Thank you, 
Amie 
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