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Adoption of ODR by Government Departments and Ministries

Recognition for Technology Solutions through Judicial Precedents in ODR

In the recent past, Government ministries and departments recognized the potential of Online Dispute
Resolution (ODR) and started programs to resolve disputes in government sectors. ODR means using
technology to assist in conventional Alternative Dispute Resolution (ADR) mechanisms via online platforms,
thereby mitigating the necessity of physical interaction.  National Internet Exchange of India (NIXI) has
adopted, In “Domain Name Dispute Resolution Policy” (INDRP), which sets out the terms and conditions for
resolving a dispute regarding registration and use of the Internet Domain Name. Under its procedure,
complaints can be filed online via email at “postmaster@[the contested domain name]” and disputes are
decided by an arbitrator/s on the basis of written submissions[1]. In 2017, the Department of Justice initiated
by releasing a list of ODR platforms and urging Government Departments to resolve their disputes online[2].
In 2019, the Nandan Nilekani led High-level Committee on Deepening Digital Payments, established by the
Reserve Bank of India recommended the setting up of a two-tiered ODR system to handle complaints
arising out of digital payments[3]. On 6 August 2020, the RBI introduced ODR for resolving customer
disputes and grievances pertaining to digital payments, using a system-driven and rule-based mechanism
with zero or minimal manual intervention. Subsequently, Payment System Operators (PSOs) have been
advised to put in place ODR processes for resolving disputes involving failed transactions.[4] Although the
development of ODR is in its early stages, yet Government Departments have started leading the way in
ODR integration. 

The Supreme Court, in Shakti Bhog v Kola Shipping[5], and in Trimex International v Vedanta
Aluminium Ltd.[6], recognized the validity of the use of technology in the arbitration process. The
court also upheld the validity of online arbitration agreements entered upon via emails, telegram or
other means of telecommunication which provide the record of the agreement. The Supreme Court
in Grid Corporation of Orissa Ltd. v AES Corporation[7] allowed consultation amongst people
through electronic media and remote conferencing for the purpose of appointing arbitrators.
Recently, considering the restrictions in physical service of summons during the lockdown period,
the Supreme Court, in a suo moto writ petition In re Cognizance for Extension of Limitation[8]
directed all service of summons, notices and pleading to be effected by email, facsimile and
commonly used instant messaging applications, such as WhatsApp, Telegram and Signal. The
Supreme Court in M/S Meters and Instruments Pvt. Ltd. vs. Kanchan Mehta[9] identified that
complete reliance could be placed on technology tools to resolve disputes. The court observed that
some cases could partly or entirely be concluded ‘online’ and recommended the resolution of
simple cases like those concerning traffic challans and cheque bouncing through online
mechanisms.

Sneek Peek into ODR & its Acceptance
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Challenges faced in Adoption of ODR

Handling Matrimonial Disputes made easier through ODR

New Legislation for ODR suggested by Sikri Panel

Though ODR holds immense potential to provide for efficient and effective dispute resolution, its
integration in the mainstream dispute resolution ecosystem holds several challenges. These
challenges include online impersonation, breach of confidentiality by the circulation of documents
and data shared during ODR processes, tampering of digital evidence or digitally delivered awards/
agreements. ODR requires a basic level of digital literacy as a prerequisite and digital literacy often
varies across age, ethnicity and geography. This digital divide needs to be addressed to ensure
that ODR is adopted by society at large and not remain limited to urban areas. A broad base
adoption of ODR will require essential technology infrastructure across the country. This includes
access to computers, smartphones and medium to high bandwidth internet connection for at least
the length of time it takes to conduct meaningful hearings. These requirements may disadvantage
those who have limited access to the digital infrastructure[10]. Globally, there exists a gender
divide with respect to access to technology. Such a gender divide in accessing the internet might
result in uneven access to ODR services, thereby exacerbating the gender divide that already
exists in terms of access to justice through traditional courts[11]. It is essential that targeted
attempts are made to bridge this divide to truly be able to deliver the benefits of ODR to all citizens. 

With the occurrence of a global pandemic, everything had gone online, likewise Matrimonial
disputes this year were also taken up online. The success of online mediation of matrimonial
disputes was impressive to the point that it has been considered a viable option even after the
pandemic improves. Mediation is already a cost-effective and speedy dispute resolution method in
general and the lack of formalities that are generally present in litigation. Online mediation
accelerates the benefits of mediation as now clients and attorneys can virtually hold sessions from
any location cutting down on travel expenses as well. Matrimonial disputes involve issues that are
of sensitive nature and clients prefer such matters to be handled privately and in a safe space that
is one that assures them confidentiality with regards to their problems and freedom of expressing
their issues. This is where online mediation plays a big role in making it easier for families to
connect with their attorney especially in cases where there is a hostile environment in the family
and where children are involved[12]. 

On 25th January 2021, The committee headed by Justice A.K Sikri for the advancement of Online
Dispute Resolution (ODR) has recommended inclusive legislation supporting ODR, tax incentives
for start-ups in the space, a regulator-like national platform with sufficient budget allotment and
mandatory pre-litigation mediation for categories of disputes like family, inheritance, and consumer
issues. The report consisting of the above recommendations will soon be sent to the Prime
Minister’s office. It is not unknown that the judiciary has an alarming number of vacancies in
contrast to the huge number of pending cases. The success of this legislation would allow people
to approach private firms for their issues which would reduce the burden on the courts[13].
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Regulations of EU on Online Dispute Resolution (ODR) of Consumer Disputes 

Impact on Access to Justice system by the convergence of ADR and ODR

The European Union (EU) enacted the legislation of 2013 with a directive on Alternative Dispute
Resolution (ADR) on which the regulations on Online Dispute Resolution (ODR) is based[14]. The
ODR regulation specifically applies to consumer disputes regarding online purchases and in
accordance with it, a European ODR platform (a web portal[15]) has been set up, through which
consumers can file for an out-of-court resolution of disputes online in the cross-border issues. This
has been done to make the resolution of consumer disputes smooth and uniform throughout the
EU. The ODR platform has been operational since February 2016 and it can be used for any
contractual dispute arising from online purchases of goods or services where the trader and
consumer are both based in the EU. The aim is to promote ADR through ODR with the motto that
increased trust on part of consumers results in a boosted business for traders. According to a
recent report published by European Commission[16], the levels of compliance with the
requirements mentioned in regulation on ODR is relatively high, however, the consumer awareness
on the right to ask for ODR is comparatively low. This shows that there is a higher acceptance of
ADR through ODR on part of traders and retailers but a lesser acceptance on part of consumers. 

The influence of two global movements – the modern ADR movement and the more recent
development of ODR has had a significant impact on access to the justice system. The earlier
forms of ODR were predominantly utilized for small-value e-commerce disputes, with eBay being
the most renowned example. However specifically in reference to the UK, USA and Canada, there
has been a distinctive development in the quality of ODR in the last decade, including the shift to
online instead of face-to-face communication, The change from a human “third party” to technology
being the “fourth party”; and the shift to a mentality of no collection of data to processes that revolve
around data[17]. The most significant change has been the shift from creating mere online tools to
the establishment of a systematic legal system of ODR in ADR. The preliminary phase of the
current ODR systems guides the potential litigant in understanding his or her case better so that
self-help and different types of ADR can be explored at the earliest moment. The ODR system has
“democratized the provision of dispute resolution services to those who have barriers accessing the
traditional civil justice system” given the rapid growth of internet usage[18]. Thus, the major change
that the ODR system has brought in accordance with ADR is the proportionality in costs according
to the duration and effort needed to resolve the dispute. Additionally, another common obstacle to
access to justice has also been addressed by the current ODR systems, which are informational
deficits. This obstacle also includes a lack of understanding of the opponent’s circumstances. By
providing mechanisms and making it mandatory to exchange information at the earliest instance,
the ODR systems address a major obstacle to early settlement, hence creating proper space for the
people to accept and adapt to the system of convergence of ADR and ODR.
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ODR: THE FUTURE OF DISPUTE RESOLUTION

Online Dispute Resolution, or simply ODR, is a dispute resolution mechanism that builds upon the basic
premise of traditional Alternate Dispute Resolution (or ADR) and integrates it with information
communication technology (ICT) developments – such as video conferencing et al. to provide for a swift
and convenient justice dispensation mechanism armed with the benefits of ADR and convenience of the
disputing parties. Put simply, ODR is resolving disputes online[19]. 

In recent times the volume of disputes, commercial and otherwise, have risen to unprecedented levels
by virtue of growing business transactions, in terms of both – Volume and Value, primarily attributable to
the development in Information technology. Further, Information Technology has led to a situation
where distance is not an obstacle anymore – Trading partners are now no more required to be in the
same town, city or country anymore, businesses can now choose to trade with entities separated by
thousands of miles, all thanks to information technology[20]. 

This has posed a unique problem – How to resolve disputes that arise in course of business
transactions when businesses are miles apart? If one were to follow the path of traditional ADR- one
could reduce the cost and time when compared to the conventional courts, however, this would still
require the parties to interact physically. However, if one was to adopt ODR, they would do away with
this requirement, and substitute the need for physical interaction with the convenience of virtual
interaction. 

Not only this, ODR by itself is cheaper than traditional ADR mechanisms due to the fact that it
dispenses away with the requirement of maintaining physical infrastructure by the ADR facilitator, which
contributes a major chunk in the reduced cost of resolution due to sky-high prices of real estate in the
metros. Further, ODR is an eco-friendly alternative to ADR as it reduces the carbon footprint of the
disputing parties by taking away the necessity of transportation. 

The COVID pandemic, which has adversely affected the functioning of the ADR mechanisms and
conventional courts primarily due to the intrinsic need of physical interaction, has brought ODR
mechanisms to the forefront of dispute resolution highlighting its advantages in terms of no-physical
contact and distance dispute resolution.

However, it not be misunderstood that ODR was non-existent before the COVID Pandemic. Particularly
in India, the government had been promoting ODR even before the COVID Pandemic which is reflected
by the fact that the in 2006 National Internet Exchange of India INDRP (.IN Domain Name Dispute
Resolution Policy) which provides for Online Dispute Resolution, in 2017 The Ministry of Law and
Justice issued a statement to urge Government agencies to resolve disputes through online arbitration,
in 2018 – The Ministry of MSME launched SAMDHAAN portal to address delay of payments to MSMEs.
Furthermore, in recent times, the GoI launched Vivaad se Vishwaas Scheme for the resolution of tax
disputes through ODR. The most significant steps signifying the impetus being put by the govt. on ODR



mechanisms come in the form of the establishment of a committee under the Chairmanship of Justice
(retd.) A.K. Sikri in 2020 to broad-base the use of ADR in India, and a further report by Department
related Parliamentary Standing Committee on Personnel, Public Grievance, Law and Justice called for
the introduction of technology in arbitration and conciliation proceedings[21]. 

In a stakeholders’ meeting titled “Catalysing Online Dispute Resolution in India” organized by NITI
Aayog on June 12, 2020[22], Justice Indu Malhotra delivered a note on the advantages of ODR as an
expeditious and cost-effective mechanism for dispute resolution. She mentioned its potential for
commercial disputes, particularly concerning Micro, Small and Medium Enterprises and disputes under
the Insolvency and Bankruptcy Code, 2016. At the same meeting, Justice D.Y. Chandrachud appraised
the utility of ODR as a service to avail justice and thereby use technology to promote a sense of
inclusive justice. He noted that ODR can also provide dispute containment and dispute avoidance
services, in addition to dispute resolution. Further, while discussing the nationwide implementation of
ODR, Justice Sanjay Kishan Kaul acknowledged the potential of ODR to address disputes arising due
to the COVID-19 pandemic as well as other personal and commercial disputes. In another stakeholder
meeting organized by NITI Aayog, titled ‘Unlocking Online Dispute Resolution to Enhance the Ease of
Doing Business’ Justice (Retd.) B.N. Srikrishna noted that ODR systems will prevent the cluttering of
courts by resolving a large number of disputes[23].

Further, several acts, such as – The Family Courts Act, 1984[24], Legal Services Act, 1987, The Code
of Civil Procedure, 1908[25], Commercial Court Act, 2015[26], Consumer Protection Act, 2019[27],
Companies Act, 2013[28], already provide for adopting ADR Mechanisms, and since it has already
been mentioned that ODR builds on the basic premise of ADR, it can be understood that ODR can be
applied in scenarios where any dispute arises in terms of these acts.  

Furthermore, Sections 65-A and 65-B of the Indian Evidence Act, 1872 have provided a fertile ground
for cultivating ODR practices by recognizing electronic evidence. Similarly, Sections 4 and 5 of the
Information Technology Act, 200 provide for the recognition of records and electronic signatures. 

At this juncture, it is imperative to mention that these provisions of law deal generally with either – ADR
or electronic evidence. However, for complete acceptance of ODR mechanisms as an alternative to the
already established ADR and Conventional Courts, it is necessary that the government come up with
ODR specific framework, either in terms of new legislation altogether, or by suitable ODR targeted
amendments in the already existing legislation. However, only legislative measures by themselves
cannot alone guarantee the widespread propagation and acceptance of ODR as an effective means of
dispute resolution, to ensure this a holistic approach must be adopted. 

In India, there is a huge divide between urban and rural areas. Known as the digital divide, the urban
areas are much more developed in terms of digital infrastructure in comparison to their rural
counterparts. There are still rural areas that are devoid even of the basic necessities for ODR, such as
– Electricity, Internet Connection, Computer Literacy etc.
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Further, like any other novel idea, for ODR to be successful, it would need the benefit of people’s
favorable opinion as an efficient mechanism of dispute resolution. This by itself is a huge task and
would require consistent efforts by the Government, Judiciary and all the major stakeholders. 

Apart from the Digital Infrastructure and People’s acceptance, for ODR to be successful, the
Government will have to draw up ODR targeted specific framework, to provide for the resting of
ambiguities that might crop up in the due course of time. 

ODR is the future of dispute resolution, in India and abroad, and it is only a matter of time before ODR
is accepted as the norm of dispute resolution. However, before this could happen, it is important for the
government to fill in any gaps that might come up in due course of time – giving rise to unnecessary
litigation. 
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