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SNEAK PEEK INTO ART RELATED ARBITRATION
- DAKSHITA DUBEY AND NISHI RATHORE

 

ALL ABOUT THE COURT OF ARBITRATION FOR ART, CAFA: 

FUNCTIONS AND ADVANTAGES OF SOLVING ART DISPUTES BY ARBITRATION: 

THE VENICE CHAMBER OF ARBITRATION: 

CAfA (Court of Arbitration for Arts) is a specialized International Arbitration and mediation tribunal
comprising of art experts, solving art disputes involving critical/sensitive art pieces, like their
originality, ownership, copyright, etc. It was jointly established in 2018 by Netherlands Arbitration
Institute (NAI) and the Authentication in Art foundation (AiA), for artistic disputes of the world. The
reason a separate Court for art disputes was needed is that the art industry had justified concerns,
(such as lack of expertise in the field and more focus on the judicial aspect of the dispute) in
accepting a National Court’s judgment. It aims at providing speedy, cost-efficient and fully
confidential resolution of art disputes.

Functions of solving art disputes by arbitration of art include providing a forum for dispute resolution
comprising experts of the art industry chosen by the parties. This method of resolution holds many
benefits for all parties involved and the art community as a whole, as it is cost-effective, speedy,
comprised of experts in the field and most importantly is confidential. Confidentiality is an important
aspect in art disputes, as even a question on the authenticity of a renowned painting harms its
value apart from harming the reputation of the parties involved as well as that of the artist.

Venice National and International Chamber (VENCA), formed in July 1990 by the Chamber of
Commerce of Venice, Founding Partner and Bars, Charters of Accountants and Trade Associations
of the Venice Provence, is a private, non–profit organization. The guiding principle of the arbitration
chamber is the concept of focusing on aspects relevant to arbitration for the art sector. It ensures
the procedural advantages with optimum guarantees of confidentiality, effectiveness, rapidity and
flexibility of the procedure, to formulate an international instrument that supports the market in
resolving disputes. The new Regulations on Arbitration in the Art Sector of the Venice Chamber of
Arbitration were published in July 2020. The purpose of which was to establish in the city of the
lagoon, a special section, of an international nature, exclusively dedicated to the resolution of
disputes relating to the art world and market. The Regulations govern arbitration proceedings
concerning disputes over art – understood in its broadest sense, including every creative human
activity carried out individually or collectively or as a business enterprise, regardless of the form of
expression such as, by way of example, visual arts, music, theatre, design, antiques and
collectibles. The initiative, the first in Italy of its kind, continues to promote arbitration as an
international instrument for the resolution of legal disputes in the art world with the utmost
guarantees of efficiency, effectiveness and confidentiality for the parties that decide to make
recourse to it.



 PAGE 2 PAGE 2

THE STATUS OF ART ARBITRATIONS IN INDIA:

LANDMARK JUDGEMENTS: 

There are legal uncertainties, frauds, lack of transparency and support for infrastructure in the
Indian Art Industry which makes it a fertile ground for disputes. The continuous expansion of the
Indian art market, expected to reach USD 195-260 million global turnover in the 2020s. It
contributes to the continued growth of the number of high nets worth individuals and to the increase
in online auctions. Art conflicts typically encompass title and authenticity disputes, testamentary
disputes, art fraud and copyright. In the case of Booz Allen & Hamilton v. SBI Home Finance ltd
(2002) [1], 1.the Supreme Court laid down the test for arbitrability. It can be inferred that the art
conflicts resulting from will and succession are uncommon. Moreover, the arbitrariness of an art
fraud issue would be conditional upon facts, as the court precedent favors the arbitrability of art
fraud in the internal affairs of parties while at the same time conflicting with the arbitrability of
criminal charges and other complicated art fraud instances. In Indian law, the Intellectual Property
Appellate Board (IPAB) is a quasi-judicial entity that has the ability to settle issues relating to resale
royalties pursuant to Section 53A of the Copyright Act. However, the IPAB for most of its history
has remained ineffective and lacks the infrastructure and staff needed to handle disputes
efficiently.

The test of arbitrability was laid down in the landmark case of Supreme Court, Booz Allen  &
Hamilton v. SBI Home Finance ltd [2], wherein it was laid down that by the bench comprising of
Justices R.V. Raveendran and J.M. Panchal, “Generally and traditionally all disputes relating to
rights in personam are considered to be amenable to arbitration; and all disputes relating to
rights in rem are required to be adjudicated by courts and public tribunals, being unsuited
for private arbitration.” Therefore, to decide the arbitrability in Intellectual Property cases (herein,
the art-related disputes), the matter which relates to actions in personam i.e. refers to actions
determining the rights and interests of the parties themselves in the subject matter of the case, are
capable of being resolved via arbitration. However, the matter which is related to action in rem i.e.
refers to right exercisable against the world at large, are incapable of being resolved through
arbitration. 

Further, in the case of Thome v. Alexander & Louisa Calder Foundations [3], it was decided by
the New York Appellate Court that a major step towards tapping into the economic potential of
Indian art is by understanding and strengthening the dispute resolution mechanism for dealing with
it. Courts themselves are of the opinion that they are not best suited to resolve art authenticity
issues. Therefore, a decision given by a specialized art tribunal is far more likely to be revered and
accepted by the art market.

In the case of SR Kiran v. CBI [4], where the antiquity of the paintings was in question, the
Archaeological Survey of India concluded their opinions without conducting any forensic tests, thus
raising the issue of reliability of such opinions. Moreover, the issue of public policy and provisions
of the Antiquities and Art Treasures Act, 1972 (AATA) as a significant bar to arbitration. AATA was
specifically enacted by the government to protect the Indian cultural heritage which directly hits
issues of public policy. 
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ART ARBITRATION AND THE ANTIQUITIES AND ART TREASURES ACT, 1972
(“AATA”): 

The 1972 Act was enforced by the Indian Government to control the trading of antique art
pieces and art treasures of the country. “Antique” as per the Act are paintings older than 100
years, and the same has to be checked by the Archaeological Survey of India (ASI). The
aforementioned was upheld in the case of Kiran Nadar v. State & Ors [5], which questioned the
authenticity of the painting of Ravi Raj Varma. The arbitrator in the present case sided with the
certificate of antiquity provided by the ASI. Since then the competency of ASI has been
questioned on various grounds, such as their failure to use appropriate forensic tests, its non-
conformity to rules, etc. Therefore, the Courts also now rely on experts outside of ASI while
rendering an award. Further, it is important for the arbitration cases to be in consonance with
public policy and saving the culture and heritage of India which is the main function of the 1972
Act. In the case of NAFED v. Alimenta [6], 1.the Apex Court held that since a foreign award
violated an Indian Government order it cannot be entertained on Indian soil, as it is part of
India’s public policy.

ARBITRATION IN ART DISPUTES: A ROADMAP TO
THE FUTURE
- SIDDHI KHAMBAYAT AND NISHI RATHORE

Art law is a growing field and the likelihood of art-related disputes is also on the rise. Moreover, the
international nature of the art market along with the cultural, immaterial and financial value of the
artwork increases the likelihood of involving complex legal and ethical issues. Many buyers of
artworks and artifacts are concerned about the lack of proper terms and conditions of sale provided
by the dealers. This becomes a major problem when disputes arise out of sales made outside the
dealers’ premises such as at the art fairs or online via e-commerce. In order to understand the
loopholes in arbitration in the art sector, we must first understand what issues do the buyers of such
products face. 

Firstly, there occurs a variety of problems/ defects in art sale transactions on regular basis because
of provenance claims, hidden defects issues, lack of resemblance between the description of
artwork set out in an auctioneer’s catalog and the real artwork released to the buyer on delivery, or
complete destruction of the artwork during storage and/or transport to its new owner. Hence, having
poorly drafted T&C would make it difficult for the parties to solve their dispute and an arbitral body
can be involved if it has been provided so in the arbitration clause set out in the T&Cs. 

Secondly, the stakeholders in the art sector want experienced arbitrators who have knowledge of
the workings of art transactions, so as to resolve their disputes in a timely and cost-efficient manner.
This calls for an established arbitration body in the art sector in order to operate economies of scale
to keep arbitration costs down.
 
Thirdly, time has a vital role in such disputes, and the arbitral award must be fully enforceable, 
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through the New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards
1958. It is pertinent for parties to have the award enforced in the country where the art dealer or
auction house has its assets located. Lastly but most importantly, the arbitration proceedings and
the enforceable arbitral award must remain confidential.
Arbitration in Art Sector in India

The art market in India is diverse and still evolving and having a specialized arbitral tribunal gives a
unique opportunity for the development of art law in the country. At present art galleries and
museums tend to rely mostly on in-house legal counsel and law firms for contract mediation.
However, with the evolution of arbitration institutions in the industry, stakeholders would opt for the
resolution of disputes through the Court of Arbitration for Art (CAfA). 

Since the art culture in India is expanding, it is apparent that the industry would face challenges like
forgeries, lack of transparency, sale disputes, lack of governing rules and regulations, lack of
infrastructure, exploitation of artists and buyers, quality of products and ownership. Efficient
adjudication of such disputes becomes an important aspect for the industry so that these do not
pose an obstacle to art investment.  

In order to understand the role of arbitration in art disputes, significant observations were made in
the case of Thome v. Alexander & Louisa Calder Foundations [7], wherein the US Court
observed that “Determination of authenticity of art disputes are complex and involve subjective
assertions. These disputes are ill-suited to be done through declaratory judgments”. The
authenticity and integrity of the art and the artist becomes a hallmark of the field of art as was noted
in Greenberg Gallery Inc v. Bauman [8], by the District Court of Colombia, where the legal battle
ensued regarding authenticity issues of artwork, dramatically dropping the price of the artwork in
the market. 

The state of Art arbitration in India is quite perplexing but the rising toll of arbitration in India,
essentially with the 2019 Amendment Act could help in achieving its true potential and goals.
Through sound legislation and administrative assistance in India, the Indian art industry would help
promote culture and heritage. Therefore, opening doors for effective and efficient dispute resolution
mechanisms would help in regulating trade and business transactions involving art in a better and
structured way. 
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