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SNEAK PEEK INTO CONSTITUTIONALITY 
- PARIDHI RUNGTA AND LAVANYA SREEDHARAN

 

S. Ravi Shankar v. Union of India Through Ministry of Law and Justice W.P (C) No.
76/2020

Hindustan Construction Company v. Union of India WP (Civil) No. 1074 of 2019

Delhi High Court rejects the petition challenging constitutionality of Arbitration and
Conciliation Act, 1996. 

Constitutional validity of Section 13 of the Arbitration and Conciliation Act, 1996
upheld by Delhi Court

This column provides for various instances before the Hon'ble courts of India and how
they have upheld the validity of the Arbitration and Conciliation Act 1996 in light of the
principles of the Constitution and Ethos of Alternative Dispute Resolution.
 

The Writ petition dated 15.10.19 placed before the Hon'ble Bench of the Chief Justice od India,
challenged the constitutionality of Sections 2(ca), 45, 87, Schedule VIII of the Arbitration and
Conciliation Act, 1996, which primarily didn't provide for foreign Arbitrators in International
Arbitrations seated in India on the grounds that they are unreasonable, biased and do not satisfy
the principle of intelligible differentia thus violating Articles 14 and 19 of the Constitution. The
matter is sub-judice before the court.

This Writ Petition challenged the insertion of Section 87 by the Arbitration and Conciliation
(Amendment) Act 2015 on the grounds that it went against Articles 14, 19(1)(g), 21 and Article
300-A. The Court held that Section 87 nullified the clarification that the Amendment is of a
prospective nature and the changes brought about in the position vis-a-vis the erstwhile
automatic stay against enforcement was retrospectively applicable given on automatic stay of
awards in the BCCI v. Kochi case and that it results in the insolvency of the award holder, thus
the Section was struck down.

In the order dated 08-02-2007, the Delhi High Court in the case of Dharam Prakash v Union of
India & Anr, AIR 2007 Del 155 clarified that the remedy for an absent provision regarding
removal of arbitrator during the arbitral proceeding on grounds of biasness can be provided after
an arbitral award has been granted. It stated that the constitutionality of Section 13(4) and 34 of
the Arbitration and Conciliation Act, 1996 cannot be challenged in the present case as an
absence of provision cannot make the relevant statutes ultra vires to the constitution of India.
The court emphasized on harmonious interpretation of the challenged sections in order to
promote legislature’s intent instead of frustrating it, hence dismissing the writ petition.

The Division bench of Delhi High court upheld the constitutional validity of Section 13 of the
Arbitration and Conciliation Act, 1996 in the case of Bharat Heavy Electricals Limited v. CN
Garg & Ors, (2000) 3 Arb LR 674 as the arbitral award was not yet granted. The court while
stating that Section 34(2) (b) (ii) covers a challenge of bias and prejudice on the part of an
arbitrator held that the arbitral award can be set aside if the impugned allegations satisfy the 



 PAGE 2 PAGE 2

Lexicon Finance Ltd. Unit No.3, Mumbai v. Union of India, 2003(2) RAJ 316 (Kar)

court. For that matter, the petitioner has the right to appeal before court under section 34 of the
Act after an arbitral award has been granted.

Section 16(5) of the Arbitration and Conciliation Act, 1996 was challenged in this case on the
ground that it is unfair and violates the principle of natural justice as an aggrieved party has no
remedy which forces them to undergo the entire trial. The court held that statutory remedy is
available to the aggrieved party through the provision of Section 34 that allows the award debtor
to challenge the award and merely going through a full trial does not violate the fundamental
rights of the petitioner hence, no basis for declaring 16(5) as ultra vires were found.

 

 

ADR FROM A CONSTITUTIONAL PERSPECTIVE
- ABHISHEK ROHATGI

The Indian Constitution is a masterpiece produced by the drafting committee with a
commitment to the people of the country to fulfill their aspirations, and the constitution of India
has followed through this promise in its due course of existence with aid from the judiciary and
the legislative wings of the government. This article will be discussing the inhere connection
between the Constitution and Alternative Dispute Resolution (ADR), and how ADR has been
furthering the causes set forth by the Constitution. 

In layman's terms, ADR means any mechanism by which people who have a conflict of interest
are able to settle their difference outside the courtroom. Put simply, ADR provides justice
without the intervention or with the limited intervention of the judicial system. The Constitution
in its very beginning, i.e. the PREAMBLE, mentions securing ‘JUSTICE – Social, Economic
and Political’ for the citizens of India. Although the rights and liabilities of the people are
established by the Parliament vis-à-vis by legislative enactments, once these rights are
violated, it is the prerogative of the judiciary to restore the balance of these rights via
punishment in terms of civil or criminal remedies. However, the judicial system in India has its
own lacunae in terms of long-drawn court battles and litigation costs. Various judicial
pronouncements [1] have themselves noted that there has been a tendency of inordinate delay
in the justice dispensation system in the country due to over-burdened courts.

 ADR in its various forms helps the litigants from these follies and provides justice to the
people. ADR further provides a fertile ground to uphold other tenets of the preamble like –
LIBERTY, EQUALITY AND FRATERNITY [2].

Article 21 of the Indian Constitution deals with the Right To Life stating that- “No person shall be
deprived of his life or personal liberty except according to procedure established by law” Various
Notable judgments [3] as stated above have recognized the fact that the delay in courtroom
proceedings in certain cases may amount to infringement to that FUNDAMENTAL RIGHT TO LIFE
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enshrined under Article 21 ADR provides a platform to the parties in such cases an opportunity
to redress their grievances outside the courtroom in a speedy manner. For example, certain
criminal offenses are compoundable in nature, [4] i.e. the complainant can negotiate (either
absolutely or with the limited intervention of the courts) with the accused in terms of money to
settle the dispute. Another example can be found in Section 89 [5] of the CPC wherein the court
can in certain cases refer a dispute to Arbitration, Conciliation, Judicial settlement through Lok
Adalats, or Mediation. These provisions inculcated in the procedural laws illustrate the
importance that is placed on the ADR mechanisms by the Judiciary and the Legislature.
 
ADR mechanisms also have a role to play in implementing The Directive Principles of State
Policy (DPSP) which were inserted in the constitution of India as a commitment by the state to 
provide its people a progressive society and a welfare state. The DPSPs can be seen as an
extension of the Preamble in the sense that it provides the guidelines along which the country is
to be governed. There are certain DPSPs in the constitution that directly or indirectly employ the
use of ADR mechanisms to achieve the ends envisioned therein. 
Article 39A [6] provides that “the State shall promote justice with the aim of administering
Justice on the basis of equal opportunity”. ADR is a means of dispute resolution that provides a
cost-effective procedure to resolve disputes when compared to regular litigation, thus providing
justice even to the sections of citizens which are devoid of economic resources.

Article 42 [7] provides for “Securing just and humane work and maternity relief.” Various
provisions of the Industrial Disputes Act employ ADR mechanisms to resolve disputes between
Employer-Employer, Employee-Employee, And Employer-Employee, thereby securing the ends
envisioned by Article 42. 

The certain States have also established Village Courts or ‘Nyaya Panchayats’ [8] in furtherance
of Article 40 [9] which provides for the ‘Organization of Panchayats’. These Nyaya Panchayats
employ various ADR techniques to dispense justice to their subjects thereby saving judicial time
and litigation costs.
Furthermore, Article 51(d) explicitly mentions ‘Arbitration’ as a mode of resolving international
Disputes. 

CONCLUDING REMARKS

As discussed and elaborated above, the implementation of Alternative Dispute Resolution
mechanisms to settle disputes in India is in line with the ethos of the constitution as pronounced
by its three most important parts – The preamble, The Fundamental Rights, and The Directive
Principles of State Policy. With the march of time, the importance of ADR is only going to
increase as an aid to uphold the very ethos of the Indian Constitution.
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 INDUSTRIAL INSIGHTS
MEDIATION: A BOON OR A BANE IN THE
ACHIEVEMENT OF THE CONSTITUTIONAL
OBJECTIVES
- MR. AVINEET SINGH CHAWLA

The introduction of mediation in the modern era also carried quite a few challenges with it. At one
end, mediation was being seen as one of the most efficiently growing means of settling disputes
amicably worldwide whereas, at the other end, it was seen as a mechanism providing "privatized
justice" [10] which was the decentralization of public power to private authorities and reflected a
degradation of the judicial system.

Well, to verify whether mediation is really a devolution of public power or not, in India, I could not
find a better place to look for the answer than in the Constitution of India.

The concept of ‘Rule of law’ is one of the integral parts of the Indian Constitution which can be
found in Part III under the heading ‘Fundamental Rights’. Article 14 provides 'Right to Equality
which includes equality before the law and equal protection of the law. In my view, if we talk about
the wider interpretation of this article, it is a right of every citizen to get equal access to the law,
whether through a judicial setup or through a private mechanism. It merely states that ‘no man is
above law.’ Further, mediation definitely acts as a tool, though privately, to fulfill this objective of
providing equal opportunities to all the citizens to get justice.

Article 21, provides ‘Right to Life and Personal Liberty’ which also includes a ‘Right to Speedy
Justice.[11] In my view, this article too provides that it is every citizen’s corresponding duty to fulfill
this objective, and mediation, as one of the ADR mechanisms, provides a speedy justice, though
outside the judicial courts, which aids further in fulfilling this objective of the Indian Constitution.

This understanding might seem a bit different, but it is definitely far more consistent than the
nuanced approach stating that ADR mechanisms are degradation of the judicial system. In fact,
ADR mechanisms, especially mediation, are an aid to the judicial system which is assisting them in
reducing the workload of the courts and also reducing the already piled up cases. Moreover, a
significant portion of the ADR mechanisms is built upon the foundation of the Indian Constitution.
I would like to conclude with the words said by Justice A.K Sikri at the International Alternative
Dispute Resolution Summit. [12]

He says, ‘The objective of mediation is to deliver justice and stay true to the law, and it is not only
about taking the burden off the courts. 
Justice means to give every man the opportunity to put his word forward and then decide what the
best decision is. 
It is to give every man what's due to him.
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The only reason behind mediation is not to take the burden off the courts but to deliver justice and
stay true to the law. 
He said mediation talks about what is right, whereas judicial system talks about who is right.’
Thus, to fulfil the constitutional goals of providing justice and equality to every situation, mediation is
definitely a boon and not a bane.
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