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RETURN STRUCTURE, CONFLICT OF INTEREST AND DISCLOSURE IN THIRD
PARTY FUNDING : 

TPF TO MAKE PURSUING EPC SECTOR[4] DISPUTES FINANCIALLY FEASIBLE : 

In recent years, with increasing costs in arbitration and with curbs being placed on legal budgets incorporate
companies, there has been a huge rise in demand for Third-Party Funding (hereinafter referred to as
“TPF”). A TPF providing “non-recourse” funding usually expects to make multiple returns on the capital
invested. This shows both the high-risk nature of the investment as well as the Internal Rate of Return
expectations of the funders. The funder’s return or the success fee is usually based on a percentage of
claim proceeds[1]. Claim proceeds refer to the amount recovered by way of damages or settlement. The
growing concerns with respect to potential arbitrator’s conflict of interest have increased due to many
leading arbitrators having taken up Ad- Hoc consultant roles with the funders along with its inter-dependent
relationship between funders and law firms. It has raised several issues on disclosures. However, with the
growing demand for transparency in arbitrations, arbitral institutions like SIAC[2] and HKIAC are introducing
mandatory disclosures, with ICC Rules, 2021[3] being the most recent. From the Fifth Schedule of the
Arbitration and Conciliation Act, 1996 (hereinafter referred to as “A&C Act”), wherein an arbitrator’s indirect
interest has been considered, it can be deduced that TPF may be envisaged. Therefore, in light of the
recent global financial slowdown due to the Covid-19 pandemic, it has become difficult for most parties to
pursue their claims due to a liquidity crunch. Hence, if TPF is permitted properly, it will help India in
achieving its Pro-Arbitration Scheme.

It is a well-known fact that the disputes arising from major energy and infrastructure projects are
exceptionally complex, lengthy and expensive. With the rise of TPF, there is a chance that the
burden on parties to a potential dispute maybe is alleviated and resolved in the most beneficial and
cost-saving manner. The construction and engineering sector seems to be an attractive sector for
TPF to the funders[5]. In the context of construction arbitration, the use of TPF arrangements is in
its early stages[6] as early-stage funding can enable a claimant to obtain the necessary evidence
and help in the development of the claim. This makes the probability of success higher. The most
obvious benefit of TPF is that it can enable parties to make claims and initiate disputes that they
would otherwise not have funding or time for[7]. In most construction disputes where settlement is
sought, TPF is beneficial as having a Third-Party Funder implicitly demonstrates the worth of the
claim to the other party because the counterparty will be aware of the extensive scrutiny conducted
by the funder during the application process and thus the funder will act as a pressure point for
settlement. Although construction cases are universally seen as higher in cost, this can constitute a
business opportunity for funders that can alleviate the financial burden for claimants and expect
equally higher rewards in doing so. A funder or an investor helping the parties to pursue their
dispute will have two-fold benefits. First, it would allow them to stay in business. Secondly, it will let
them get ready to continue conducting their core business[8], i.e., construction.

THIRD PARTY FUNDING IN ARBITRATION 
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DEVELOPMENTS IN TPF IN INDIA : 

LEGITIMACY OF TPF IN THE INDIAN LEGAL LANDSCAPE : 

 Recently, the Supreme Court of India in Bar Council of India v. AK Balaji[9] clarified the legal
permissibility of TPF and opined that “There appears to be no restriction on non-lawyer third parties
funding the litigation and getting repaid after the outcome of the litigation.” This implies the legal
stance of the Indian judiciary on TPF, that there might be a proper regulation on TPF, especially in
arbitration in the near future.

Additionally, a legal start-up in India named ‘Advok8’ aims to create a TPF market by aiding
potential parties[10] for their lawsuits through crowd funding[11]. Moreover, if arbitration is being
funded by a foreign third-party funder or if the funder is seated in India, whereby there is remittance
of foreign exchange from India, then the provisions of the Foreign Exchange Management Act[12]
(FEMA) will be pulled in[13]. In the Indian landscape, two public domain companies, Hindustan
Construction Company Limited (HCC) and Patel Engineering, have transferred the entire portfolio
of arbitral claims to third-party funding either by creating a subsidiary along with the fund or by
following the SPV route[14]. India does not have any deterrents by way of statutory provisions
barring TPF from entering into the commercial market. As long as TPF contracts are not opposed
to public policy or in any capacity unlawful, India should manage TPF by following different models
set by leading jurisdictions in arbitration, nationally as well as internationally.

TPF has achieved acceptance globally in the field of International Arbitration, debate still
persists with respect to regulation of TPF, especially in India. While the Doctrine of
Champerty and Maintenance provides significant roadblocks, TPF is not prohibited in India.
This notion can be backed by judgments dating as far back as the 19th Century. In the case
of Chedambara Chetty v. Renga Krishna Muthu Vira Puchaiya Naickar[15] James W.
Colvile, J. of the Privy Council held that the statute of champerty was a part of the statute of
laws in England but held no effect in India. Privy Council, in Ram Coomar Coondoo v.
Chunder Canto Mookerjee[16] held that while champertous agreements were void as per
the statute of champerty in England, the principal is not applicable to India, except in cases
that were “inequitable, extortionate and unconscionable and not made with the bona fide
objects of assisting a claim.” TPF is not expressly barred in India but is restricted as per
rules on champerty and maintenance of the Bar Council of India. The Supreme Court of
India in the case of ‘G’ a Senior Advocate[17] held that non-advocate cannot be restricted
by the rules of a profession/ ‘club’ they are not a part of. In civil suits, TPF is recognized
through Civil Procedure Code, 1908 Order 25 Rule 1[18] (As amended by the states of
Maharashtra, Gujarat, Uttar Pradesh and Madhya Pradesh.) However, as A&C Act., which
governs arbitration in India, remains silent on the subject. Thus, there exists no law that
expressly prohibits or permits TPF in arbitration in India.
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DOCTRINES OF CHAMPERTY AND MAINTENANCE : BRIEF HISTORY 

SHAPING TPF IN ARBITRATION: ROLE OF JUDICIARY AND LEGISLATURE 

Maintenance refers to the funding of legal action through a non-associated third party. Champerty is
when a third-party funds legal proceedings for a share in the proceeds. The historical common law
doctrines of champerty and maintenance bar any individual or entity from financing litigation to
which they had no personal interest. These principles started evolving with the Criminal Act of 1976
in order to make way for TPF in England and Wales. While champerty and maintenance were
barred in England, India had no such prohibitions owing to the absence of any law on the
subject[19]. However, one form of champertous agreement is expressly prohibited in India i.e.
Agreements by legal practitioners. Litigants/ Legal Practitioners are expressly barred from funding
litigation and legal proceedings, including fees contingent on success.

In light of the lack of a law to prohibit or govern TPF in arbitration in India, the supposed
disadvantages of TPF become apparent and real. It would not be prudent to assume that the
legislature would intend to make new provisions regarding issues such as the extent of powers of a
funder in order to protect autonomy. Assuming the fact that TPF becomes legal in India; it is
probable that for the interim being, the courts will have a more prominent role while shaping TPF
viz. reinterpreting existing provisions[20]. It is often opined that the funding industry is self-
regulatory, however, as the industry matures, the judiciary and legislature must work hand in hand
to eliminate any discrepancies that arise in public policy, existing laws, judicial pronouncements and
the new industry.
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THIRD PARTY FINANCING : A STRIDE IN THE
RIGHT DIRECTION ? 

Third-Party Financing (TPF) is often referred to as litigation financing. It is an arrangement between a
party to a dispute and a Third Party, wherein the Third Party offers to bear the costs associated with the
dispute resolution process – conventional or otherwise, in lieu of share in the rewards if any, that party
to a dispute may earn/realize vis-à-vis to the concerned dispute[21]. The characteristic feature of such
an arrangement is the complete absence of any interest of the Third Party in the concerned dispute[22].

The concept of TPF is neither alien nor unchartered territory to the legal landscape. The concepts of –
‘Maintenance’ and ‘Champerty’, which are - in essence, TPF, have been dealt with extensively by the
common law courts which provides an exhaustive jurisprudential position over these sorts of
arrangements[23]. Under Law of Torts, ‘Maintenance’ means an arrangement wherein a person agrees
to bear the cost of litigation to which he has no connection or interest, and ‘Champerty’ means where
such an arrangement is succeeded by the fact that the disputing party agrees to pay a part of his legal
award to the person who had initially borne the cost of litigation[24].

In India, the legal position on ‘Maintenance’ and ‘Champerty’ has been well settled. In the landmark
case of Ram Coomar Coondoo & Anr. v. Chunder Canto Mukerjee[25], the Privy Council held that-

“…… a fair agreement to supply funds to carry on a suit in consideration of having a share of the
property, if recovered, ought not to be regarded as being, per se, opposed to public policy. Indeed,

cases may be easily supposed in which it would be in furtherance of right and justice, and necessary to
resist oppression, that a suitor who had a just title to property, and no means except the property itself,

should be assisted in this manner.”

This observation, though almost a century and a half old holds true, precisely highlights the advantages
of TPF in the dispute resolution process. Despite the abundant efforts of the government, dispute
resolution and access to justice still remain a luxury that can only be afforded by the affluent of society.
Long-drawn legal battles, the cost of engaging experienced legal professionals et al. still poses an
excruciating monetary burden to a litigant. However, the progression of popularity and acceptance of
TPF offers promising solutions capable of changing the situation. This will not only benefit the
downtrodden and economically dilapidated segment of the society but will also present an attractive
opportunity to institutions that find their funds tied up in varied dispute resolution processes. Adopting
TPF will help corporates allocate their funds more appropriately in revenue-generating ventures and
thereby fuel the growth of the economy and help them fulfill the mandate of their constitution.



Although the road to widespread adoption of TPF is still a long way to go, however, the seeds for it
have already been sown. Upholding the precedent set in Ram Coomar Coondoo Case[26], the
Supreme Court in its more recent judgment in the case of – Bar Council of India v. A.K. Balaji[27],
has reiterated that there is no apparent bar in law against TPF in India. Furthermore, several states like
– Maharashtra, Gujarat, Madhya Pradesh and Uttar Pradesh, have amended the Code of Civil
Procedure, 1908 to incorporate specific provisions regulating TPF[28].  Apart from these efforts, several
stakeholders, in their varying capacities, have come together for the promotion of TPF. For example, a
Legal-tech startup – “advok8”, a crowd-funding platform for litigation financing is already operational in
India[29]. Further, a group of experienced jurists and litigation finance professionals had come together
in February 2021 to set up and launch – “Indian Association for Litigation Financing” to promote the
adoption of TPF in India[30].

However, like any other development, TPF has its own pitfalls. The single biggest disadvantage of such
an arrangement is the loss of autonomy suffered by a disputing party that agrees to TPF to fund their
legal (mis)adventures. In any arrangement of TPF, it is natural that the third party is in a dominant
position with respect to the disputing party by virtue of its strong financial position, and the possibility of
the third party misusing its position cannot be completely ruled out. Furthermore, since there is no
formal framework for regulating TPF, there can be instances where the third party might have a clash of
interests, which it might be inclined to exploit for wrongful gains. Apart from the ethical considerations
that might arise in due course, the Indian judicial landscape is also not very conducive to the growth
and widespread adoption of TPF due to the lack of judicial precedents awarding ‘Exemplary Damages’,
thereby curtailing incentive for third parties to get involved in the dispute resolution process.
Furthermore, although TPF is not illegal per-se, by virtue of Rule 21 Section II Chapter II Part VI of the
Bar Council of India Rules, practicing advocates are barred from providing funding to disputing parties.
Although, this might seem like a minor inconvenience, however, it has far-reaching consequences in
terms of non-institutional litigants embroiled in low-valued disputes availing the benefits of TPF which is
usually offered by institutions targeting high-valued disputes. This debarment has the effect of
restricting the benefits of TPF to large corporates, for whom TPF is only a convenience, unlike non-
institutional litigants for whom this might have to be a potential tool for accessing justice.

From the above discussion, it can be gathered that TPF has unprecedented advantages and opens up
a plethora of opportunities, especially for big-corporates and institutions, to allocate their economic
resources more appropriately to generate revenue. However, to utilize the complete potential of this
sort of arrangement, it is absolutely necessary that the government come up with a proper framework to
regulate TPF. To conclude this article, it is only imperative to reproduce an important observation made
in the historic Ram Coomar Coondoo case[31] -
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“A fair agreement to supply funds to carry on a suit in consideration of having a share of the property, if
recovered, ought not to be regarded as being per se opposed to public policy. But agreements of

such a kind ought to be carefully watched, and when extortionate, unconscionable, or made for
improper objects, ought to be held invalid.”
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