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The amendment has added a proviso under
Section 36(3) that if the court is prima facie
satisfied that, the relevant contract or the
making of the award is induced, or effected by
fraud/corruption, it shall grant an
unconditional stay on the enforcement of such
arbitral award, and pending disposal of a
challenge, having a retrospective effect,
deemed effective from October 23, 2015. 
On the other hand, the Amendment also
substituted Section 43J (added by 2019
Amendment) as “The qualifications, experience
and norms for accreditation of arbitrators shall be
such as may be specified by the regulations” without
defining regulations in the Act and omitted the
Eighth Schedule from the Act, 1996, giving
parties freedom to appoint arbitrators
regardless of their qualifications, providing
greater flexibility to the ACI and promoting
institutional arbitration.

1.    What it is all about: The Arbitration and
Conciliation Act, 1996 has been amended multiple
times in the past decade with an intent to make
India a hub for Arbitration. The Amendment Act
of 2021  has incorporated two primary changes in
the Act. Firstly, it enables automatic stay on
awards in cases where the court has prima facie
evidence that the contract on which award is based
was influenced by 'fraud' and 'corruption'.
Secondly, the Eighth Schedule's (inserted by 2019
Amendment) omission from the Act, providing an
exhaustive list for accreditation of arbitrators. 

2. Major changes introduced by the 2021
Amendment Act: 

3. Pre and post 2021 Amendment Act: Prior to the
2015 Amendment, an automatic and unconditional
stay under Section 36 was granted on an
application made under Section 34, leading to
delay in enforcement of the award. Therefore, a
proactive approach to curb this issue was taken,
whereby the 2015 Amendment stipulated that an
application under Section 34 would not make the
award unenforceable by granting an automatic
and unconditional stay. 

4. Part 1A of the 2019 Amendment Act: The 2019
Amendment has established a Council by adding
Part IA to the Act and also stipulated recognition
of professional institutes providing accreditation
of arbitrators, as an essential function of the
Council. There is obscurity in framing norms of
accreditation of arbitrators as the Council
practically doesn’t exist as Part IA hasn’t been
notified. It is cardinal that provisions of Part IA
are notified by the Government and the
regulations viewed by the Amendment Act are
framed by the Council in talks with the Central
Government to give effect to the Amendment.
The regulations specified under Section 43J of the
Amended Act are also awaited to provide clarity
on this issue. 

5. International perspective: India aims to
become a hub of international arbitration.
Stakeholders have expressed concerns for Indian
arbitral institutions to be on par with
international institutions. The omission of the
Eight Schedule from the Act will draw
international arbitrators towards India. The
omission of the Eight schedule has removed the
restrictions but the "regulations" for specifying the
qualifications, experience and norms for
accreditation of arbitrators have not been framed
yet.

6.Comparative analysis to arbitration laws of
other states: Under Section 68(2)(g) of the
Arbitration Act, 1996 of UK, states that one of the
grounds constituting a serious irregularity is
where the award is obtained by fraud or the
award, or the way in which it was procured is
contrary to public policy. Similarly, in the
Arbitration Act, 2001 of Singapore, under Section
48(1)(a)(vi) exists a provision to set aside awards if
induced by fraud or corruption. The 2021
Amendment Act has added proviso for the same
on the recommendation of the report of the High-
Level Committee (2017), though an attempt has
been made to be at par with international
standards but the amendment might become a
reason for the delay in enforcement of awards.
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Scope of Qualification of arbitrators: The amendment made in this respect can be said to be one
of the much-needed amendments as after the omission of the Eighth schedule, the scope for
arbitrators has widened not only for the domestic arbitrators but also for the qualified foreign
lawyers acting as arbitrators in India. The main reason to omit this section was to remove the
roadblock created by the Eight Schedule in projecting India as a global hub of International
Arbitration. The schedule also established minimum requirements for certificated personnel
with ten years of experience in scientific or technical processes. In addition to professional
qualifications, the Eighth schedule also provided general criteria applicable to the recognition of
arbitrators, such as fairness, integrity, impartiality, and neutrality. These qualifications and
criteria were very broad. Among other things, this section limited the ability of qualified foreign
lawyers to act as arbitrators in India. This was seen as a huge hurdle compared to countries that
have established an arbitration-friendly environment. Other than this, the amendment would
also give parties more power to choose the arbitrator of their choice irrespective of their
qualifications. Moreover, this would be in favor of India being a seat for international
arbitrations. 

The law maker's intent has always been to make India a hub for International Arbitration to keep up
with the dynamic changes happening around the globe. Similarly, in the terms of the Arbitration
and Conciliation (Amendment) Act, 2021 (“Act”), the aim has been to widen the scope of Arbitration
in India. But, with every change comes to its consequences. The Act plays the role of a mixed
blessing. Firstly, the constant changes pose questions on the authenticity of the legislative wisdom
and also bring about a chaotic environment. Secondly, somewhere in bringing a good impact of
Alternative Dispute Resolution mechanism on the International level, it might lose its sanctity on
the domestic front. Further, scrutinizing how the major changes made by the Amendment act as a
two-edged sword: 

Stay on arbitral awards: The 2021 Amendment Act has added proviso in Section 36(3), wherein the
terms “fraud and corruption” have been mentioned and the court can put an unconditional stay on
the award pending disposal of the challenge[1]. Alternative Dispute Resolution mechanisms are
known for the expeditious disposal of the cases and for relieving the courts from the burden of
cases. Contrary to the very essence of Alternative Dispute Resolution, the amendment is putting a
blanket stay on the awards which will open a floodgate of litigation resulting in delaying the
enforcement of the Arbitral Award. This not just becomes an exhausting process but also a time-
consuming one. Moreover, the amendment is burdening the already overburdened courts, because
of the Act’s retrospective nature. Therefore, rather than reducing the number of litigation cases and
the cost incurred in the process, it is doing the exact opposite. 

The Hon'ble Law Minister, when being criticized about the same, stated that the Government
wanted to promptly prevent parties’ collusive attempts to seek the benefit of an award tainted with
corruption. Hence, there is not just a dark sight to this amendment as this will also help the people
who are affected with a deceptive arbitral award and not jeopardize the rights of any party to
Arbitration. The example of Venture Global Engineering v. Satyam Computer Services Ltd.[2], has been
the most discussed case in this respect, wherein the fraud was detected after three of the
enforcement of the award and the award had to be set aside.

 

[1] http://egazette.nic.in/WriteReadData/2021/225832.pdf
[2] 2007 4 SCC 190 
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Firstly, active judicial intervention is required in order to avoid misuse of this provision and to
avoid burdening the courts with litigation that Arbitration is supposed to curb.

Secondly, the Arbitrator through legislative framework must be authorized and duty-bound to
make disclosures upon suspicion or knowledge of corrupt practices to the relevant authorities,
which could also be appointed for the matter. In furtherance, the legislative framework should
grant an exemption from liability for any breach of confidentiality obligations in matters of such
disclosures. Various Institutional rules also recognize compulsion of law as an exception to the
duty of confidentiality, thus the same should also be incorporated in the Arbitration and
Conciliation Act 1996.

Thirdly, to give due respect to the finality of arbitral awards, most leading arbitral jurisdictions
construe the public policy exception narrowly and recognize that it is only in cases where there
has been a clear violation of fundamental rules of public policy that an award should be set aside
or refused enforcement, which would be comprising fundamental rules of natural law, principles
of universal justice, jus cogens in public international law, and the general principles of morality
accepted by civilized nations.

The reason being, cross-border transactions involving Indian parties are on the rise leading to a
concomitant rise in cross-border disputes involving Indian parties. Choosing India as a seat would
also aid Indian clients as they are more familiar with the Indian legal regime. 
The Amendment Act, 2021 has in it some enigmatic use of terms such as “fraud and corruption”,
which make it difficult to accept that this move will not be exploited by the losing party. This is like
moving two steps forward and one step backward. Therefore, to look at the bright side still means
moving one step forward. As earlier stated every change brings a loophole with it, we need to
understand how to control it from damaging the structure. Lastly, all that required is to make a
planned approach and consider thinking about the consequences so as to contain the damage which
could be done in the future. 

 
A few suggestions can be made to curb the uncured evil of Corruption under the Arbitration and
Conciliation Act 1996. 
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On 11th March, 2021, an amendment to the Arbitration & Conciliation Act, 1996 (hereinafter
referred to as the “A&C Act”) was passed by the parliamentary assent, replacing the Ordinance of
04th November, 2020. It is believed that the amendment is one of the steps being taken to rectify
the mischiefs identified and resulting out from the amendment of 2019. The two material
amendments of 2021 are (i) Automatic Stay on Awards; and (ii) Widening the Scope of Qualification
of Arbitrators. 

The Hon’ble Law Minister claimed that the object and purpose behind the said amendment is in
pure benefit of the stakeholders, notwithstanding, the amendment has raised many eyebrows
questing the bona fide usage of the said amendment. It is observed that that the language of the
amended provisions is quite ambiguous and may result in being misused by the parties.

The 2021 amendment has brought in a substantial change in the laws of enforceability of the
arbitral awards by inserting a proviso to Section 36(3). The proviso ensures that if an application to
set aside an arbitral award is filed under Section 34 (claiming fraud or corruption as the ground) and
such award is made out of an arbitration agreement or contract (which is the basis of the award) and
the Court has reason to believe that such award is passed by fraud or corruption, that shall cause an
unconditional stay on the enforcement of the award pending disposal of the application.
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It's an absolute license for the award debtor to stay the enforcement of the award for a prolonged
period of time by merely alleging that the award is induced by fraud or corruption; causing
unjust enrichment.
Nowhere in the Act has the terms “Fraud” and “Corruption” defined so as to understand its scope
in terms of the provisions of the A&C Act;
It overburdens the Court, putting an eclipse to the essence of the Arbitration Law, i.e. providing
an alternative mechanism to the parties to resolve their disputes instead of knocking the doors of
the Court;
It is hard to believe that the award debtor won’t approach the Court of Law in order to put an
automatic stay on the enforcement of the award by alleging fraud or corruption; 
No parameters have been identified or standards formed for the party approaching for such stay,
as to how to prove their case alleging fraud or corruption by the award holder, or on what basis
the Court will have reason to believe the same.

Moreover, this amendment is effective from 23rd October, 2015, putting a retrospective effect to it.
This means that the provision applies to all the awards passed from 23rd October 2015, opening
gates for the parties to litigate and thereby overburdening the already overburdened Courts.
Perhaps, the intent behind such an amendment is bonafide, putting an absolute stay on arbitral
awards based on the submissions of the judgment debtor may give gruesome effects. Such effects
could be as follows:

It is understood that the said amendment is prompted by an alarming situation, faced in the case of
Venture Global Engineering LLC v. Tech Mahindra Ltd. & Anr., 2017 SCC Online SC 1272, wherein fraud
was found after three years of the enforcement of the award. But merely, inserting proviso and
blindly enacting the same without considering the devil’s sight, the amendment is being considered
as a regressive step by, instead of lessening the burdens of the court, has put more weight over it,
thereby weakening the complete dispute resolution system. 

The second very substantial amendment is the substitution of Section 43J and deletion of the Eighth
Schedule (both were inserted in 2019 Amendment), providing the parties free hand to appoint their
arbitrators, restoring Party Autonomy, which is one of the essential features of arbitration. Deletion
of the Eighth Schedule has opened doors for the appointment of foreign arbitrators, which was also
a matter in question post its insertion in 2019. Though it is quite a welcome step, however, it’s not
foreign to loopholes, as well. The substituted provision of Section 43J states as follows:

“the qualifications, experience, and norms for accreditation of arbitrators shall be such as may be specified by
the regulations.”

According to Section 2(1)(j) of the A&C Act, “regulations” means regulations that shall be made by the
Arbitral Council of India. As of today, no such “regulations” have been decided; therefore, putting a
question mark on the scope of qualification of the arbitrators, yet again. 

So, the real question is, is this really a step of rectification, or another mischief in disguise?
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