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PART I: Core Arguments  
 

1. Introduction  
 
Although in complying with admissibility requirements,  we have named individuals in our 
initial submission, we have intentionally placed significant emphasis on the New Zealand 
Government’s responsibility to prevent 1 genocide (as opposed to pursuing primarily the  
prosecution of  individuals), especially with our section on warning signs that may lead 
to genocide.   
 
Our most urgent concerns are to raise awareness of the genocidal nature of the policy and 
practice of genetic identification of Down syndrome, Spina Bifida and other conditions 
leading to routine selective prevention of births within the group; and to put an end to this  
practice and policy that at this present time continues to be implemented with legal 
impunity through the New Zealand Government’s Antenatal Screening for Down syndrome 
and other conditions - Quality Improvements (“the Programme”) and the New Zealand 
health system.   
  

2. Understanding Genocide:  Intent, Means and Consequences 
 
When the world finally named what had happened in Rwanda in 1994 a genocide, UN 
Secretary-General Boutros Boutros-Ghali explained that “for us, genocide was the gas 
chamber - what happened in Germany. We were not able to realize that with the machete 
you can create a genocide.” 2 
 
To paraphrase: for us, here in New Zealand, genocide was the gas chamber –what happened 
in Nazi Germany. We did not realize that with an ante-natal screening programme and a 
health system to provide routine abortion on identification of Down syndrome, Spina Bifida 
and other conditions we can create a genocide.  The medical technology for screening may 
be new and advanced but the ultimate intention for which it is being put to use is old and 
barbaric.  
 
The emphasis of our complaint is on consequences and intent, with genetic screening and 
selective abortion being the means. The situation now is that the group can be targeted 
through their identification in utero and births prevented through selective abortion. Today’s 
technologically sophisticated form of screening for selection for prevention of birth was not 
available when the Convention on the Prevention and Punishment of the Crime of Genocide 
(1948) (Genocide Convention) was written, but the intent and consequences are the same as 
pertained during the Nazi genocide.  
 
The intent is to identify unborn children with Down syndrome, Spina Bifida and other 
conditions so that births to the group can be prevented. The consequence is that a 
substantial part of the group is being systematically destroyed.  The screening programme 
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facilitates genocidal acts against the group, with abortion being the means of perpetrating 
those acts:    
 

Whether prompted by legislation, or overseen by politicians, doctors, lawyers, or cruel camp 
commanders, these are acts of genocide.  Like massive extermination or killings, the intent 
to suppress a group prior to its birth and reduce or decimate the membership to a 
designated purpose is a fundamental crime, one that the Genocide Convention, as 
recognized in Article II(d), seeks to prevent or punish.

3
 

 

3. Understanding Genocide:  Domestic Lawfulness No Defence 
  

Essentially what we are confronted with here in New Zealand is yet another case of what 
Hanna Arendt named “the banality of evil”4—a  genocidal practice and policy that 
masquerades as ordinary, good health care. The crime of imposing measures intended to 
prevent births within the group has become ‘banal’ precisely because it is being committed 
in a daily way, systematically, without being adequately named and opposed.  It has become 
for the perpetrators “accepted routinised and implemented without moral revulsion and 
political indignation and resistance”.5 
 
New Zealand public officials, medical practitioners and pregnant women who take part in 
this policy and practice do so under the misconception that it is legal.  As far as domestic law 
applies, the policies and practices appear to be legal. In the light of international law, 
however, current New Zealand law must be examined for failure to protect the right to 
existence of the group targeted by New Zealand’s Antenatal Programme for detection of 
Down syndrome and other conditions.   
 
New Zealand domestic law at present may tolerate identification and selection for 
prevention of birth on these grounds but so did Nazi domestic law.  The ‘racial 
hygiene’/medical policies of the Nazis appeared to be legal:  “Legislators codified policies 
into law…They were careful to construct racial policies in accordance with the rule of law.”6  
Hitler himself guaranteed legal impunity for doctors carrying out abortions on the grounds of 
suspected ‘hereditary taints’.7  
 
Thus, right from the beginning of the drafting history of the Genocide Convention, it was 
agreed that:  
 

 domestic law could never be invoked as a defense for non-fulfillment of an obligation under 
an inter-national convention. Therefore, if under a convention a State undertook certain 
international obligations, the domestic law would not be a defense for failure to fulfill such 
obligations. 

8
 (E/AC.25/SR.18)   

 
Nevertheless, the New Zealand Human Rights Commission, in their letter to us (1st March, 
2011) cited New Zealand domestic law (Right to Life New Zealand Inc. v Abortion Supervisory 
Committee (2008) and the New Zealand Bill of Rights Act (1990) and concluded :  
 

The fact that the Commission is not pursuing your complaint against the Ministry of Health 
for introducing antenatal testing to identify foetuses with Down Syndrome is because there 
are no legal grounds for us to do so. [Emphasis added]    

 
We would point out that right from the first drafting of the international human rights 
instruments, the legal language of human rights included repeatedly and consistently the 
terms "unborn children" and "the child…before as well as after birth".9 It is not valid to 
replace these international human rights legal terms with 'foetuses' and then claim that 
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these children have no right to “appropriate legal protection before as well as after birth”.  
Dehumanizing language cannot legitimize human rights violations. Giving the human child at 
the early stages of development medical nomenclature does not alter the child’s human 
nature or the child’s entitlement “by nature” to the “inherent dignity and inalienable rights 
of all members of the human family”.  
  

4. Children are to be protected before birth:  ICCPR and CRC   
 
In the same letter, the New Zealand Human Rights Commission claims categorically that 
“legally protected status as a human being begins at birth. This is the case both 
internationally and domestically” [emphasis added].  However, internationally, this has 
never been conceded10 and is even now being challenged.11  
 
The Commission claims, falsely, that:   
 

The preparatory debates on amendments to the International Covenant on Civil and 
Political Rights clearly indicate that the member states of United Nations decided not to 
protect the right to life from the moment of conception. The Convention on the Rights of 
the Child protects children from the moment of birth.  

 
The UN Convention on the Rights of the Child, however, read in the light of its Preamble, 
reaffirms what was agreed in the 1959 Declaration on the Rights of the Child that the States 
parties have a specific obligation to recognize the human rights entitlement of the child 
before as well as after birth:  

the child, by reason of his physical and mental immaturity, needs special safeguards and 
care, including appropriate legal protection, before as well as after birth…the need for such 
special safeguards has been…recognized in the Universal Declaration of Human Rights…

12
  

The International Covenant on Civil and Political Rights (ICCPR) also recognizes the unborn 
child as a member of the human family. The State, in order to protect the child’s inherent 
right to life, must prohibit and prevent the death penalty for the unborn child’s mother. The 
child, from the State’s first knowledge of that child’s existence, is to be protected:   
 

Sentence of death shall not be imposed for crimes committed by persons below eighteen 
years of age and shall not be carried out on pregnant women. [ICCPR Article 6(5)]  

 
This article was formulated precisely “in order to save the life of an innocent unborn child” 
when the child’s life is at risk.13 In the drafting history of the Convention on the Rights of the 
Child also, “(t)he focus was always on “the rights of the unborn child”14; and it was observed 
(significantly, without contradiction) that:  
 

…no State was manifestly opposed to the principles contained in the Declaration of 
the Rights of the Child and, therefore, according to the Vienna Convention on the 
Law of Treaties, the rule regarding the protection of life before birth could be 
considered as jus cogens since it formed part of the common conscience of 
members of the international community.15    

 

5. Selective abortion:  “a serious violation of human rights” 
 

In 2005, the UN Committee on the Rights of the Child (CRC Committee) signalled a 
reaffirmation of the Universal Declaration’s recognition of the need to provide legal 
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protection for all children before as well as after birth. In its General Comment No 7, entitled 
Right to Non-discrimination, the CRC condemns selective abortion as discrimination against 
children and as a serious violation of their rights, affecting their survival. The Committee 
denounces not only selective abortion of girl children on the grounds of sex discrimination, 
but also goes on in the same paragraph to condemn “multiple discrimination (e.g., related to 
ethnic origin, social and cultural status, gender and/or disabilities)”. 16 
 
Nehemiah Robinson, in his definitive work on the drafting history of the Genocide 
Convention, “The Genocide Convention: A Commentary” (1960), explains that not only must 
the destruction of the group 'as such' be intended but also that "there must be a specific 
motive for the act, deriving from the peculiar characteristics of the group."17 One specific 
motive for the early screening Programme to identify the peculiar characteristics of the 
group with Down syndrome is so that births to the group can be prevented.  As pointed out 
in our original ICC application, one of the purposes of the Programme is to abort unborn 
children diagnosed with Down syndrome.  Item 14 of the Memorandum to (New Zealand) 
Cabinet, dated 23 October 2007, details the purposes of the Programme as:  

 
Down syndrome occurs in approximately 1 in 700 births. The purpose of screening is to 
provide women with information about their pregnancy to enable them to make informed 
choices. This information may help women to:....  

 
.... (Second bullet) decide whether to continue with or terminate the pregnancy.   

 

 

6. Establishing the meaning of ‘group’ 
 

Again its letter to us (1 March, 2011), the Commission claims that: “People with Down 
Syndrome are not a national, ethnic, racial or religious group so the [Genocide] Convention 
does not apply to them.” [Emphasis added] 
 
Nehemiah Robinson points out that genocidal acts differ from “ordinary violations of the 
criminal code” primarily in “recognition of the necessity of international protection for 
power-less minority groups” where “such protection cannot be provided by domestic law: 
…the perception of this truth inspired the drafting of the Genocide Convention and its 
description of various acts as international law crimes."18  There can be few more “power-
less” minority groups than the group being targeted through the New Zealand Programme 
as having “Down syndrome and other conditions”. 
 
Doubts about ‘group’ status can be resolved in accord with Article 31(c) of the Vienna 
Convention on the Law of Treaties (1969) (Vienna Convention) which states that in 
interpreting a treaty, any subsequent agreement between the parties regarding the 
interpretation of the treaty or the application of its provisions shall be taken into account.  
Regarding ‘group’ status, the International Court of Justice (ICJ) in its 1951 Advisory Opinion 
has a pertinent clarification, reaffirmed in this excerpt from a recent  ICJ judgment (26 
February, 2007): 
   

The drafting history of the Convention confirms that a positive definition must be used. 
Genocide as "the denial of the existence of entire human groups" was contrasted with 
homicide, "the denial of the right to live of individual human beings" by the General Assembly 
in its 1946 resolution 96 (I) cited in the Preamble to the Convention. The drafters of the 
Convention also gave close attention to the positive identification of groups with specific 
distinguishing characteristics in deciding which groups they would include and which (such as 
political groups) they would exclude. The Court spoke to the same effect in 1951 in declaring as 
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an object of the Convention the safeguarding of "the very existence of certain human groups" 
(Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide, 
Advisory Opinion, I.C.J. Reports 1951, p. 23). Such an understanding of genocide requires a 
positive identification of the group. The rejection of proposals to include within the Convention 
political groups and cultural genocide also demonstrates that the drafters were giving close 
attention to the positive identification of groups with specific distinguishing well-established, 
some said immutable, characteristics. A negatively defined group cannot be seen in that way.  

 
That the NZ Ante-Natal Screening Programme operates on the very practical premise that 
‘positive identification’ of Down syndrome, Spina Bifida and the other conditions as a group 
can be sought and achieved is itself a tacit admission that positive identification of specific, 
distinguishing, well-established and immutable characteristics of this group is already 
recognized by the New Zealand Government.   

7. Establishing “a special meaning” for the term ‘racial’ in accordance with the Vienna 
Convention Articles 31 and 32 

Moreover, we shall examine the meaning and scope of  the term ‘racial’ in Article II of the 
Convention and seek to apply the rules of interpretation set out in the Vienna Convention 
Articles 31(1,2 & 4) and 32, which specify that treaties must be interpreted “in good faith in 
accordance with the ordinary meaning to be given to the terms of the treaty in their context 
*both the text and the preamble+ and in the light of its object and purpose”, that “a special 
meaning” shall  be given to a term “if it is established that the parties so intended”, and that 
supplementary means of interpretation, especially the preparatory work of the treaty, may 
be used to confirm the meaning.19    

 

We shall contend that our group with “Down syndrome and other conditions” being 
targeted for measures intended to prevent births within the group was included in the 
meaning of ‘racial’ in its original context of the then very recent and still raw atrocities of the 
Nazi genocide and in the light of the Convention’s object and purpose (—“in order to 
liberate mankind” from the “odious scourge” of genocide) expressed in the Preamble.  
Indeed, the ‘special’ meaning of ‘racial’ at the time of drafting is not to be constricted by the 
“ordinary” meaning of ‘racial’ today.  The special meaning as understood at the time related 
specially to the actual acts of genocide against groups that were targeted on ‘racial’ grounds, 
the meaning given as understood at that time. 

 

That the concept of  ‘race’ was extremely troublesome (even ambiguous or obscure)20 at 
that time is confirmed in that UNESCO was moved to attempt to clarify it in a special 
statement in 1950, even suggesting that ‘racial’ be abandoned for ‘ethnic’.  Appealing to 
“the conscience of all mankind”, UNESCO declared:  
 

Racism is a particularly vicious and mean expression of the caste spirit. It involves belief in 
the innate and absolute superiority of an arbitrarily defined human group over other equally 
arbitrarily defined groups…Concern for human dignity demands that all citizens be equal 
before the law, and that they share equally in the advantages assured them by law, no 
matter what their physical or intellectual differences may be. The law sees in each person 
only a human being who has the right to the same consideration and to equal respect.

21
   

 
From the drafting history and from the historical records of the genocidal persecution 
carried out in Nazi Germany and the Occupied territories, we shall show that the drafters of 
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the Genocide Convention may be said to have established “a special meaning  on the 
grounds that the parties so intended”. 
  

8. Original intent of the parties:  a broad understanding of ‘racial’ 
 

The parties so intended to leave room for interpretation of a ‘racial’ group in broad, 
inclusive, rather than exclusive, terms.   In the context of this Convention, a ‘racial’ group is a 
convenient short-hand description of a group of human beings identified and targeted for 
genocidal actions on racial grounds i.e. the intent to destroy in whole or in part the existence 
of this group of human beings because of their “offending” racial characteristics.  The 
adjectival term ‘racial’ pertains to race and race-like—it does not stipulate a particular race. 
Thus it was for ‘racial’ reasons, for reasons pertaining to race – the concept of a ‘master 
race’ – that the group of Jewish children and the group of ‘mongoloid’ children were 
identified and targeted for genocidal acts perpetrated precisely on a very specific ground 
that both groups threatened the “racial purity” of the “master race”.  
 
As Professor Paola Gaeta, Director of the Geneva Academy of International Humanitarian 
Law and Human Rights, has observed:  
 

In spite of …definitional discrepancies, the inclusion of the three adjectives *racial, national 
and religious]—which had been referred to in the proceedings of the International Military 
Tribunal at Nuremberg (IMT)—within Article II was apparently self-evident to the drafters 
who endorsed it without a vote.

22
   

 
The drafters were content to leave ‘racial’ undefined, no doubt because many of those 
present in the drafting sessions (as well as the IMT at Nuremberg) understood all too well 
the multiplicity of permutations of  lethal discrimination that guided the selection criteria for 
groups  targeted in Nazi genocidal programmes carried out with the intention of  
maintaining “racial hygiene”.  Both children with “mongolism” (Down syndrome) and 
“severely defective closure of the vertebral column” (Spina Bifida) were among the 
conditions listed by Nazi decree to be ‘selected’ for ‘euthanasia’.23  These children with 
“conditions considered a basis for killing” were subjected to genocidal attack in the name of 
“racial hygiene”. 24  Indeed, “handicapped children”, according to historian Henry 
Friedlander, was the very first group – the original “group” – and the genocidal measures 
developed in the “child killing programmes”  became the prototype for  the later genocidal 
programmes against adults with hereditary or congenital conditions and then against Jewish 
people.25  
 
In 1939 Hitler authorized the execution of handicapped children and then extended it to 
include handicapped adults.  From his in-depth study of the origin of Nazi genocide, 
Friedlander concluded: “Auschwitz was only the last, most perfect Nazi killing center. The 
entire killing enterprise had started in January 1940 with the murder of the most helpless 
human beings, institutionalized handicapped patients”.26   It would thus make no sense for 
the drafters of the Genocide Convention or the IMT at Nuremberg to have excluded this 
group from those groups selected for genocide on ‘racial’ grounds.  
 
We need not be surprised that the drafters of the Genocide Convention failed to spell out 
more clearly the meaning of ‘racial’ groups—to them it was still horribly self-evident.  They 
had a still immediate and graphic understanding of just how appallingly broad was the scope 
of the biological genocide exercised by the Nazis in the name of ‘scientific racism’ and ‘racial 
hygiene’.  Both the Nazi medicalised child killing programmes and the Nazi selective abortion 
programmes directed towards members of a group with suspected or recognizable 
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hereditary or congenital impairments were still fresh in the collective memory of many of 
the drafters of the Genocide Convention:     
 

…a denial of the right of existence of entire human groups… shocks the conscience of 
mankind… and is contrary to moral law and to the spirit and aims of the United Nations. 

27
  

 
Details of the atrocities were revealed to the world in the Nuremberg Trials; the Ulrich 
Greifelt/ RuSHA Case and the Doctors’ Trial were well publicized.  The prosecution in the 
Ulrich Greifelt/ RuSHA Case stated that “racial theory coordinated everything in public and 
private life according to the tenets of nazism” and on “the question of sifting and selecting 
the young…(t)he first consideration…will be whether the child is racially perfect”.28  
Prosecutor McHaney concluded that the Nazi abortion programme “was nothing more than 
another technique in furtherance of the basic crime of genocide”.29 
 

9. Locating “in the preparatory work” of the Genocide Convention and “in their context” 
the terms ‘group’, ’genocide’, ‘crimes against humanity’ and ‘abortion’ 

 
In the preparatory work of the treaty, a special concern was expressed to protect “those 
groups whose membership was inevitable” as distinct from “those of which membership 
was voluntary…the destruction of the first type appeared more heinous in the light of the 
conscience of humanity, since it was directed against human beings whom chance alone had 
grouped together...”30  And again, "Those who needed protection most were those who 
could not alter their status".31  Certainly there is here an understanding of the extreme 
vulnerability of members of the group with Down syndrome, Spina Bifida and other 
conditions which are ‘inevitable’—they are grouped together through no choice of their own 
but “by chance alone”.  
 
The term ‘groups’ is to be interpreted both in the context of  the text, i.e. “acts committed 
with intent to destroy, in whole or in part, a national, ethnical, racial or religious group” and 
in the context of the Preamble, i.e. “the declaration made by the General Assembly of the 
United Nations in its resolution 96 (I) dated 11 December 1946 that genocide is a crime 
under international law, contrary to the spirit and aims of the United Nations and 
condemned by the civilized world”.  
 
To be understood more clearly, UN General Assembly resolution 96 (I) in turn must be set in 
the context of UN General Assembly resolution 95 (I) passed on the same day (11 December 
1946).  In the Affirmation of the Principles of International Law recognized by the Charter of 
the Nuremberg Tribunal, Resolution 95 (1) of the United Nations General Assembly, the UN 
committee on the codification of international law was directed to establish a general 
codification of “the principles recognized in the Charter of the Nuremberg Tribunal and in 
the judgment of the Tribunal”.  The Genocide Convention was drafted on the foundation and 
in the immediate light of Nuremberg principles and judgments such as those enunciated in 
“the Doctors’ Trials” and the Greifelt/RuSHA Trial. 

10. Establishing meaning “in the light of its object and purpose”—the historical 
background to the Genocide Convention 

Establishing the meaning of terms and phrases such as ‘racial’ and ‘imposing measures 
intended to prevent births within the group’ in the light of the object and purpose of the 
Genocide Convention requires an appreciation of the historical background in which the 
Convention had its genesis.  It was painfully honest confrontation of the record of Nazi 
atrocities that led after World War II to a clear condemnation of abortion as “a crime against 
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humanity”.  This condemnation was made by the international community through inter alia 
the United Nations, the Nuremberg War Crimes Tribunals and the World Medical 
Association.32 

During  the first Trial of German Major War Criminals by the International Tribunal at 
Nuremberg (18 February, 1946) , a precedent was set to include crimes against unborn 
children:  Soviet Counselor, Colonel L. N. Smirnov, submitting  as  evidence Exhibit USSR 92, a 
directive from  the Administration of Food and Agriculture, entitled "Treatment of Pregnant 
Women of Non-Germanic Origin", explained:  “I refer this document to the Tribunal because, 
in their hatred of the Slav race, the German fascist criminals even attempted to murder the 
babe in the womb.”  The document affirmed that the birth rate was too high and asserted:  

Because of this difficulties have arisen, not only as to the use of these people for labour but, 
to a greater extent, because of the sociological menace which should not be under-
estimated….(t)hese institutions must compel the women to get rid of their children by 
resorting to abortion.

33
 

Historian Dr. John Hunt, researching the Nuremberg Trials involving abortion, has 
established that condemnation of abortion was not simply limited to the practice of forced 
abortions but included all abortions in the Nazi abortion programme.34  James McHaney, the 
Nuremberg prosecutor of the RuSHA/Greifelt Case declared that abortion is an “inhumane 
act” and an “act of extermination” and established that even if a woman's request for 
abortion was voluntary, abortion was still “a crime against humanity”.  McHaney sought and 
attained recognition of the unborn as children entitled to legal protection and it is now part 
of the Nuremberg record of the trial testimony that: "…protection of the law was denied to 
the unborn children".  

As part of the Nuremberg judgments, this principle of legal protection for unborn children at 
risk of abortion was mandated to be codified in the International Bill of Rights. [UN 
Resolution 95(1)35]. 

11. Depenalization of abortion:  evidence at Nuremberg for the count of crimes against 
humanity 

The Nazi record of depenalizing abortion in Poland and the Eastern Territories was still fresh 
in the public perception when the Genocide Convention was drafted.  At the Nuremberg 
Trials, Prosecutor McHaney stated:  
 

The Nazi theories of race led logically to a concern with pregnancies among Eastern women 
working in Germany and the incorporated Polish territories. As a means of biologically 
weakening the Eastern nations and of keeping the women available as labor, an abortion 
program was decided upon.

36
   

 
Instructions by Nazi authorities issuing directives to decriminalize abortion were furnished as 
evidence for the count of crimes against humanity: 
 

Abortion must not be punishable in the remaining territory… Institutes and persons 
who make a business of performing abortions should not be prosecuted by the 
police.37  
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Eastern women workers were induced or forced to undergo abortions. In addition to the 
charge of “compelling” abortions, there was also the charge of “encouraging” abortions 
among Polish women by removing abortion from prosecution in Polish courts: 

 
Abortions on Polish women in the General Government were also encouraged by the 
withdrawal of abortion case from the jurisdiction of the Polish courts. The defendants 
Greifelt, Creutz, Meyer-Hetling, Schwarzenberger, Hofmann, Hildebrandt, Schwalm, 
Huebner, Lorenz, and Brueckner are charged with special responsibility for and participation 
in these crimes.

38
 

 
Depenalization of abortion was judged and condemned at Nuremberg as encouraging 
abortions. The fact that the Nazi authorities had removed abortion from Polish domestic law 
did not nullify the fact that abortion was still judged “a crime against humanity”.  This was in 
accord with the working definition: 

 
Crimes against humanity: namely, murder, extermination…and other inhumane acts 
committed against any civilian population, before or during the war... whether or not in 
violation of the domestic law of the country where perpetrated. 

39
 

 
SS Lieutenant General Richard Hildebrandt, under direct examination by his attorney, 
protested that, "Up to now nobody had the idea to see in this interruption of pregnancy a 
crime against humanity."  His protest was rejected.  The Nuremberg Judgments broke new 
ground. Both Hildebrandt and Otto Hofmann were given a 25-year sentence.40 
 
Regarding the term ‘compelling abortions’, it is important to note that it is the abortion itself 
that is judged an atrocity against human life, against the lives of unborn children, not 
“racially perfect”, who should have been given “protection of the law”. Compulsion is an 
additional factor of rights violation, but it is clear from the Nuremberg Judgments that it 
does not constitute the whole violation.41 

12. Merging “Hippocratic ethics and human rights into a single code” 

The Hippocratic Oath with its age-old condemnation of doctors who perform abortions was 
still the yardstick of universal medical ethics both at the time of the Nuremberg Trials, and in 
1947-9 when the Geneva Doctors’ Oath and the International Medical Code of Ethics were 
being drafted more or less contemporaneously with the Genocide Convention (1948).  
Evelyne Schuster has perceived a critically important truth: 
 

The key contribution of Nuremberg was to merge both Hippocratic ethics and the 
protection of human rights into a single code.

42
   

 
Hippocratic medical ethics were referenced many times in the Nuremberg record.  Brigadier-
General Telford Taylor in his opening statement at the Doctors’ Trial (December 9, 1946) 
described the 20 physicians in the dock as ranging from leaders of German scientific 
medicine, with excellent international reputations, down to the dregs of the German 
medical profession.  He went on to say: 
 

All of them violated the Hippocratic commandments which they had solemnly sworn to 
uphold and abide by, including the fundamental principles never to do harm – "primum non 
nocere." 

43
  

 
Although Hippocratic ethics specifically precluded under this principle the practice of 
abortion, the medical profession cooperated in programmed evil and perpetrated arbitrary 
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deprivation of life against selected unborn children. For the Nazi leadership, depenalization 
of abortion was a significant tool in the genocidal program to prevent births in particular 
groups that were deemed “racially non-valuable”.  
 
Elements in the New Zealand programme today echo rather disturbingly the original Nazi 
concept of "a life unworthy to be lived" that was used to establish what Dr Tessa Chelouche 
describes as the "biomedical paradigm [which] provided the theoretical basis for allowing 
those sworn to the Hippocratic principle of nonmaleficence to kill in the name of the 
state".44 

This conceptual shift culminated in a medicalized killing programme that still today 
generates moral revulsion in all decent human beings.  The medical profession in Nazi 
Germany, like the Courts, were too easily seduced into accepting that the value of life is 
differential, and not equal, inherent and inalienable, as was subsequently recognized in the 
Universal Declaration principles and codified in all the human rights Covenants.   

The international medical community at the time of drafting the Genocide Convention was 
scandalized by these Nazi medical atrocities.   In 1947, the British Medical Association (BMA) 
had no qualms about condemning abortion, stating that the trials of medical war criminals 
had shown that the doctors who were guilty of these crimes against humanity lacked both 
moral and professional conscience and had “departed from the traditional medical ethic 
which maintains the value and sanctity of every individual human being”. The BMA went on 
to insist: “Although there have been many changes in Medicine, the spirit of the Hippocratic 
Oath cannot change.”  The international medical profession was urged to reaffirm:   
 

the duty of curing, the greatest crime being co-operation in the destruction of life by 
murder, suicide and abortion…

45
 

13. Disability cannot change the dignity of every human being 

And so the Covenants recognize that every human being has an immutable dignity, a dignity 
that does not change with external circumstances such as levels of ability or disability, 
independence, or prognoses of quality of life, or functionality or wantedness.  For the group 
with Down syndrome and other conditions, it is their essential and irrevocable humanity that 
entitles them to 'recognition of the inherent dignity and inalienable rights of all members of 
the human family'.  It is this recognition that obliges us to travel in human solidarity with 
them, to be attentive to their needs, to provide them with the best attainable care, in their 
homes, in local communities, in education and health facilities, in places of employment; and 
to correct, rather than encourage, entrenched attitudinal prejudice that condones 
prevention of births to the group. 
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PART II  

Additional arguments establishing that the group identified in the NZ Programme by the 
presence of ‘Down syndrome and other conditions’ is a protected group under the 
Genocide Convention 

  
1. The United Nations Charter affirms a commitment to human rights protection and to 

the importance of the rule of law. The second preambular paragraph of the UN Charter 
of Human Rights promises “…to reaffirm faith in fundamental human rights, in the 
dignity and worth of the human person.”46 The UN Charter Article 55(c) requires States 
to promote “universal respect for, and observance of, human rights”. The Convention 
on the Prevention and Punishment of the Crime of Genocide (1948) (Genocide 
Convention) is integral to the pursuit of these aims—to the role of the rule of law in 
protection of universal human rights and in maintaining universal “recognition of the 
inherent dignity and the equal and inalienable rights of all members of the human 
family…the foundation…of justice…in the world”47 .  Children with “Down syndrome 
and other conditions” are included in “all members of the human family” and are 
entitled to “appropriate legal protection before as well as after birth”. 48 

 
2. Programmes that enable and facilitate  a ‘legal choice’ to eliminate before birth some 

“members of  the human family” on grounds of  detection of the possible presence of 
“Down syndrome and other conditions” are deeply and irrevocably offensive against 
human dignity and worth.  Programmes that tolerate and affirm a subjective choice by 
individuals and their doctors to project prematurely a “negative value” 49 onto the lives 
of members of this group on these grounds are “contrary to the purposes and 
principles of the United Nations”. 50    

  
(i) Firstly, they offend against the inclusion principle: “the principle of the unity of the 

human race”.51  The antithesis of this founding premise of international law is to be 
seen in the New Zealand Programme’s reintroduction of the Nazi concept of 
‘selection’ for elimination of members of a group vilified as expendable on grounds 
of biological ‘inferiority’.  The exclusion in principle of the idea of humanity which 
constitutes the sole regulating idea of international law is the prerequisite for all 
race doctrines .52  In both purpose and consequence, the NZ Programme is mired in 
the ‘scientific racism’ and ‘racial hygiene’ of biological ‘selection’. Both in one of its 
purposes (identifying Down syndrome and other conditions in order to offer the 
‘choice’ [the Nazi term was ‘selection’+ to prevent birth) and in one of its ultimate 
consequences (the prevention of significant numbers of births within the group), 
the Programme is in direct contravention of the founding premise of human rights 
protection in international law: ‘the fundamental principle of the unity of the 
human race’.   

(ii) Secondly, such programmes facilitating selection for prevention of birth offend 
against the other foundation human rights principles of equality53, inherency54, 
inalienability55 and indivisibility56.  The NZ Programme is based on a 
consequentialist/utilitarian philosophy in which selection for prevention of birth is 
predicated on concepts of biological or genetic ‘inferiority’ and the prevention of 
associated ‘problems’ by preventing birth.  This is contrary to the deontological 
basis of the UN Conventions. 
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(iii) Detection of the presence of Down syndrome and other conditions and subsequent 
selection for genocidal ‘treatment’ such as the prevention of birth on these grounds 
contravenes the principle of equality.  “The notion of equality springs directly from 
the oneness of the human family and is linked to the essential dignity of the 
individual.  That principle cannot be reconciled with the notion that a given group 
has the right to privileged treatment because of its perceived superiority.  It is 
equally irreconcilable with the notion to characterize a group as inferior and treat it 
with hostility or otherwise subject it to discrimination in the enjoyment of rights 
which are accorded to others not so classified.  It is impermissible to subject human 
beings to differences in treatment that are inconsistent with their unique and 
congenerous character.” 57     

    
3. Genocide, defined by the United Nations General Assembly in 1946 as “a denial of the 

right of existence, of entire human groups”, was understood at the time of drafting and 
completing the Convention to include the group identified to have Down syndrome as 
a ‘human’ group.  The detailed historical records of World War II atrocities that 
motivated the Genocide Convention reveal that this group had a well-defined and 
documented place in that set of groups whose humanity was denied or discounted by 
the Nazi authorities and subjected to biological genocide.  Raphael Lemkin, one of the 
chief architects of the Genocide Convention,  placed great emphasis on “the biological 
aspect” of genocide, observing that Hitler’s conception of genocide was “based…upon 
biological patterns”.58  Lemkin described the  Nazi concept of ‘race’ as  “from the 
vantage point of biological superiority”—the  NZ authorities today may be said to deal 
with antenatally identified members of the group with Down syndrome and other 
conditions from just such a vantage point.  Lemkin in delineating the concept of 
‘biological genocide’ includes the adoption of measures calculated to decrease the 
“birthrate of the undesired group”.59  In 1945, Lemkin, working as foreign affairs 
advisor to the War Department, assisted Robert Jackson in London with the drafting of 
the London Charter.  The indictment issued on 6 October 1945 incorporated genocide 
via the third category of crimes: crimes against humanity.  All 24 defendants were 
indicted for conducting ‘deliberate and systematic genocide, viz., the extermination of 
racial and national groups, against civilian populations of certain occupied territories in 
order to destroy particular races and classes of people and national, racial or religious 
groups, particular Jews, Poles and Gypsies and others’.60   

 
4. Nazi authorities justified selective abortions as “racial emergency situations”: Lemkin, 

one of three experts on international law chosen to construct  the first draft of the 
Genocide Convention, wrote at the time of the drafting about the “recent Nuremberg 
proceedings against Nazi doctors who experimented on human beings in concentration 
camps”, and verified the understanding of abortion at that time as a form of killing: “… 
the defendants practiced experiments in order to develop techniques for outright 
killings and abortions.” 61  In the trial of Adolf Eichmann, “artificial abortion in every 
case and in all stages of pregnancy” at Theresienstadt and at Kovno Ghetto was 
identified in Count 4 of the indictment as one of the measures intended to advance the 
"Final Solution of the Jewish Question."62  Selective abortion was included in the Nazi 
genocidal measures calculated to decrease the birthrate of the group stigmatized as 
‘undesired’ on the grounds of possible hereditary ‘defects’: such abortions were 
classified by the Nazi authorities as “racial emergency situations”.    As early as 
September 1934, the Reich physician leader, Gerhard Wagner, had issued a circular 
advising physicians that the Fuhrer would grant them “amnesty for any abortions 
performed to prevent births of children with hereditary taints”.63  Henry Friedlander in 
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his study The Origins of Nazi Genocide: From Euthanasia to the Final Solution  observes 
that with a legal amendment which “required the consent of the pregnant woman”, 
the selective abortion ‘procedure’ was ‘regularized’:  “Thus the law requiring 
sterilization for the so-called unfit had been expanded into a law permitting abortion of 
the proscribed group."64   

              
5. Under the biological genocidal ‘health’ programmes of the Nazis, children were 

‘scientifically’ classified by the Nazi administrators and doctors as “racially valuable” or 
“non-valuable”.  Members of  one of the ‘racially non-valuable’ groups were identified 
has having  the physical traits associated with  Down syndrome and were subjected to 
lethal abuse of their human rights, precisely because of their membership in this 
distinctive group.  Dr Lifton documents the health administrators and professionals’ 
active participation in “a criminal aspect of positive eugenics known as Lebensborn, or 
“Spring of Life.” Heinrich Himmler had created this institution as part of his plan “to 
breed the SS into a biological élite ...” 65   The biological genocidal ‘health’ programmes 
involved killing, seriously harming, or interfering with the life continuity (by preventing 
births or forcibly transferring children) of  biologically inferior groups.66   

  
6. The biological focus of “scientific racism” enabled the Nazi genocidal programmes to 

extend to a readily identifiable victim group—children and adults with Down 
syndrome. “Making widespread use of the Darwinian term ‘selection’, the Nazis sought 
to take over the functions of nature (natural selection)… in orchestrating their own 
‘selections’, their own version of human evolution.  In these visions the Nazis 
embraced… a newer (nineteenth- and twentieth-century) claim to ‘scientific racism’.” 67  
Newborn infants with Down syndrome were identified at birth and placed on a register 
for lethal medical treatment after a perfunctory examination by a board of ‘specialist’ 
doctors: the Reich Committee for the Scientific Registering of Serious Hereditary and 
Congenital Illnesses (Reichsausschuss zur wissenschaftlichen Erfassung erb- und 
anlagebedingter schwerer Leiden), headed by Karl Brandt, Hitler’s  personal physician.68  
On August 18, 1939, the committee issued a decree that required reporting of all 
newborns and infants under the age of three with suspected “serious hereditary 
diseases.”  These “diseases” included Down’s syndrome, deformities, paralysis, 
deafness, blindness, and others. While physicians had been unofficially killing babies 
“unfit to live” since at least 1933, the creation of this committee officially authorized 
such killings.  Dr. Karl Brandt explained the aim: “The objective was to obtain 
possession of these abortions and destroy them as soon as possible after they had 
been brought into the world.”69 

  
7. The acts of genocide perpetrated by the Nazi regime against children with Down 

syndrome  (the term ‘mongolism’ was commonly used, as were other more gross and 
intentionally dehumanizing descriptions)  were clearly and repeatedly characterized in 
terms of a ‘faulty’ biological/racial profile.  Biologically, these children were perceived 
to be racially inferior, identified by their distinctive ‘inferior’ physical appearance and 
traits rendering them ‘unworthy’ of membership in the ‘master’ race. In effect, these 
children were targeted as an inferior racial group to be consigned to special 
programmes the purpose of which was “to destroy, in whole or in part, a … group as 
such”.  

 
8. Mongolism, no less than Jewishness, became the basis for a group identified as ‘racially 

inferior’ and destined for genocidal acts. The term ‘racial’ netted ‘Mongoloid’ and 
Jewish children alike and condemned them to the same fate with the same intention. 
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“…Conditions considered a basis for killing also expanded and came to include 
mongolism (not listed at the beginning...Jewish children could be placed in the net 
primarily because they were Jewish.” 70  In Nazi Germany, “sterilization courts could 
rule that pregnancy could be interrupted for eugenic reasons in a ‘racial emergency’ 
situation: that is, if the future child was likely to inherit certain defects or (in all 
probability) had mixed (Jewish and non-Jewish) parentage.”71  [Bold type added]  In 
Friedlander’s chapter entitled “Killing Handicapped Children”, he observes that  the 
euthanasia killings proved to be the opening act of Nazi genocide: “The mass murder of 
the handicapped precede that of the Jews and Gypsies; the final solution followed 
euthanasia…No substantive difference existed, however, between the killing 
operations directed against the handicapped, Jews, and Gypsies." 72 

 
9. The genocidal atrocities of World War II—the inspiration for the Genocide 

Convention—were the product of an ideology that tolerated and encouraged lethal 
contempt for groups whose physical characteristics identified them with 
biological/racial inferiority. Nazi perceptions of genetic inferiority and racial inferiority, 
both separately and operating together, provided the rationale for the “the eugenic 
and racial-biological measures of the National Socialist people’s state”.73  The genocide 
sought ”physical perfection” and selected for both genes and race which were, of 
course, inextricably intertwined.  Newborns, from all races including the German race, 
identified to have Down syndrome (or mongolism as it was called in the Nazi 
programmes) were considered genetically inferior and were eliminated on those 
grounds. The Nazi process of ‘selection’ has chilling similarities to what occurs in New 
Zealand today, where each member of the group at risk has to qualify biologically 
through antenatal testing for the individual right to exist, which becomes in the system 
a tentative right conditional on the pregnant woman’s subjective attitude towards 
members of the human group identified as having Down syndrome, Spina Bifida or 
other conditions sought out by the Programme.   
 

10. The Nazi directors of the German genocidal programmes embraced the concept of ‘life 
unworthy of life’.74  The history of propagation of this concept in Germany is revealing 
and essential to an understanding of what the Nazi leadership called ‘scientific racism’.  
In 1920, Hoche and Binding argued that “…the principle of ‘allowable killing’ should be 
extended to the incurably sick… The right to live must be earned and justified…Theirs is 
not a life worth living; hence their destruction is not only tolerable but humane.”75   In 
a 1930s publication The Face of the Germanic Doctor over Four Centuries, 
contemporary German scientists were hailed as having “created the foundation for the 
eugenic and racial-biological measures of the National Socialist people’s state.”76  The 
crucial work — “The Permission to Destroy Life Unworthy of Life” (Die Freigabe der 
Vernichtung lebensunwerten Lebens) — was published in 1920 and written jointly by 
two distinguished German professors: the jurist Karl Binding, retired after forty years at 
the University of Leipzig, and Alfred Hoche, professor of psychiatry at the University of 
Freiburg. Carefully argued in the numbered-paragraph form of the traditional 
philosophical treatise, the book included as “unworthy life” not only the incurably ill 
but large segments of the mentally ill, the feebleminded, and “retarded and deformed” 
children. More than that, the authors professionalized and medicalized the entire 
concept. And they stressed the therapeutic goal [i.e. the intention] of that concept: 
destroying life unworthy of life is “purely a healing treatment” and a “healing work.”77 
78 
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11. While selection for abortion was a Nazi tool for biological genocide, for prevention of 
births for eugenic reasons in ‘a racial emergency situation’, the selection process was 
far from scientific.79  When no genetic cause for a condition could be found, the term 
"congenital" was substituted for "hereditary."80  "The actual order to kill a child was 
issued by the Reich Committee. An official-looking document printed on the stationery 
of the fictitious Reich committee but signed by an official of the KDF, this killing order 
was euphemistically called an ‘authorization’ to ‘treat’ the child.  The term 
‘authorization’ [Ermachtigung] was used because the myth of euthanasia as ordered by 
Hitler was based on the deception that in implementing the program the state only 
facilitated and authorized an action a physician wished to take for humane reasons but 
which the archaic penal code prohibited....the physicians involved in the program 
assumed that the disabilities listed as warranting inclusion [in the euthanasia program] 
would prevent the infant from functioning independently in the adult world.  But even 
the chief physician of adult euthanasia found the procedures for making such a 
determination faulty; pointing to the case of the blind and deaf Helen Keller, he argued 
that infancy was much too early to reach a definitive conclusion about a child's future 
ability."81 

 
12. Yet, in New Zealand today, pregnant women are pressured to reach just such a 

conclusion, to make  ‘choices’ (eugenic selections) trying to guess the future quality of 
life for the human beings in utero who, as identified by the NZ Programme, would be 
born with Down syndrome or other conditions if their births are not ‘prevented’.  Many 
of their doctors, no doubt aware of the possibility of future litigation for “wrongful 
birth”, are telling us that they must be “careful” to urge participation in the 
Programme, in further testing, and must provide full information on the benefits of 
“the abortion option”. The attitudinal prejudice of many doctors today against 
honouring what Lemkin, writing in 1947, recognized as “a natural right to existence” 82 
for all groups as such must raise doubts about the claim by the NZ Ministry of Health 
that the NZ Programme is “voluntary”.  The Programme, with what promises to be a 
relentless attrition of births to this group, threatens over time to change for the worse 
the lives of the group with Down syndrome and other conditions and the community 
attitudes towards this group. Already our members have gathered a large quantity of 
anecdotal evidence that mothers who “choose” to bring to birth a child of this group 
are confronted with offensive questions such as  “Didn’t you have the test?” and even 
more offensive judgments: “Well, it’s your own fault—don’t expect taxpayers to help 
with the costs—you could have aborted the child”. Insidiously, this accusatory tone 
arises in encounters with those with disabilities who have survived the prenatal 
selection process.83  And survivors of this selection process are becoming fewer: 
 

…almost only Moslems and people with strong religions, who are not allowed to have 
abortions, are giving life to their babies with Spina Bifida and Hydrocephalus. 
The consequence of these actions is that hospitals are cutting down their budgets and closing 
interdisciplinary Spina Bifida teams. 
In the near future the small group of young survivors will not have access any more to the 
services for Hydrocephalus & Spina Bifida where our organisations fought for. 
We, the Spina Bifida and Hydrocephalus population, are like the Incas: a dying population.  
We are eliminated totally, probably because people have been influenced by the hidden 
message of primary prevention: that they should not been born anymore.

84
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PART III 
 
Additional arguments establishing that “Imposing measures intended to prevent birth 
within the group” includes both “direct” and “indirect” pressure 
 

1. Intention is the key element in recognizing as genocide the imposition of measures 
for enabling and facilitating the prevention of births within the group.The term 
‘imposing’ in “Imposing measures intended to prevent births within the group”85 did 
not exclude those measures intended to prevent birth which were exercised with 
less than absolute coercion in Nazi Germany and in Poland and the Eastern Occupied 
Territories. From the argument of the prosecution in the RuSHA/Greifeldt Case:   
“The Nazis paid lip service to the idea that all abortions were voluntary but this was 
obviously not the case. These unfortunate women…found themselves subjected to 
all manner of pressure, both direct and indirect.86  The ‘intent’ was always the 
critical factor87 while overt coercion was not always necessary to enact the intent. 

 
2. Thus in the crime of genocide, under the Genocide Convention it is not necessary 

that the imposition of measures have an element of compulsion—compelling 
measures intended to prevent births within the group is an additional offence 
against the group—it does not constitute the core offence, which is the intention. 
Nazi authorities understood that coercion was not necessary where careful shaping 
and manipulation of the attitudes of pregnant women towards (voluntary) abortion 
of the targeted group could serve the intention adequately if not quite as effectively.  
As Robinson observed: “Subparagraph *II+(d) may in practice give rise to the problem 
of whether the prevention of births within the whole group or only in a part was 
intended. Although this subparagraph speaks not of restriction but prevention, it 
may be granted that the intent of partial prevention suffices, since the requirement 
of total prevention would conflict with the definition of Genocide as relating not 
only to a whole group but also to a part of it.”88 It is the prevention of births that is 
the measure, not the “restriction”, and partial prevention suffices. Voluntary 
screening and selective abortion prevents births – based on the group’s identity. 
 

3. In the drafting history of the Genocide Convention, it should be noted that the term 
“imposing” was introduced specifically to assuage concerns that “birth control 
programmes” might be misconstrued as genocidal.89  The Nazi abortion 
programmes, however, were not accepted by the international community as “birth 
control” at time of drafting of the Genocide Convention.90  
 

4. In relation to the absence of overt coercion in the Nazi genocidal programmes, 
Robert Proctor in his study “Racial Hygiene: Medicine Under the Nazis” (1988) makes 
a pertinent point:  “The individuals involved in the "euthanasia" (read: 'murder':) of 
‘lives not worth living’ were never ordered to kill their patients. They were simply 
empowered to do so”.  Lifton also cites evidence that “*The Nazi doctors+ agree to 
euthanasia and its implementation.  It is a 'can' and not a 'must order'.”91  

 
5. Initially, at least, abortions to prevent births of children suspected to have 

‘hereditary taints’ were voluntary: "In September 1934, the Reich physician leader, 
Gerhard Wagner, had issued a circular advising physicians that the Fuhrer would 
grant them amnesty for any abortions performed to prevent births of children with 
hereditary taints...The amendment, which required the consent of the pregnant 
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woman, regularized the procedure...Thus the law requiring sterilization for the so-
called unfit had been expanded into a law permitting abortion of the proscribed 
group."92 [Bold type added] 
 

6. Just as in the Nazi Genocide, as Friedlander points out, "(t)he killing system 
depended on the cooperation of bureaucrats, physicians, and parents" 93, so 
cooperation, not coercion, characterizes the genocidal acts against the group with 
Down syndrome and other conditions being facilitated today through identification 
in the New Zealand Antenatal Screening Programme and perpetrated through the 
follow-up abortion programme offered through both private and public health 
facilities.    
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PART IV 
 

Evidence that the Nazi authorities understood that "encouraging" abortion can be an 
effective measure intended to prevent births within the group; the measures need not be 
restricted to "compelling" abortions.   

 

1. Encouraging abortion was condemned by the international community at 
Nuremberg: "…protection of the law was denied to the unborn 
children...Abortion was encouraged…” 94   As with Nazi programmes of 
identification and selection for possible elimination, the NZ programme does 
not operate in a vacuum but rather in a culture of prejudice that begins before 
birth.95 This cultural environment professing ‘good’ motives for preventing 
births within the group  is tolerated and condoned by law and even 
encouraged and defended by authorities such as the New Zealand Human 
Rights Commission (as a ‘legal choice’ and as “the right of prospective parents 
to make an informed choice whether to proceed with a pregnancy”96 ).  As Dr. 
Lifton concludes from his study of the psychology of “The Killing Professionals”: 
“Genocidal projects require the active participation of educated professionals 
— physicians, scientists…lawyers, clergy, university professors and other 
teachers — who combine to create not only the technology of genocide but 
much of its ideological rationale, moral climate, and organizational process….” 
97 
 

2. To ensure that the intention of the New Zealand Programme is adequately 
served, the mere provisioning of measures intended to prevent birth is 
sufficient. This is especially true given that this ‘non-judgmental’ Programme 
has been designed not only to identify members of the group with Down 
syndrome and other conditions but also to enable lethal prejudice to be 
enacted blamelessly, to ‘offer’ the ‘choice’ to request abortion because of 
membership of the ‘undesired’ group, such abortions being provided by 
accredited health professionals and in pleasant clinical surroundings.  
Genocidal ‘selection’ is sanitized. As with the charge at the Nuremberg Trials of 
“compelling and encouraging abortions” among women workers from Poland 
and the Occupied Territories, it may be judged not strictly necessary that an 
element of compulsion be applied. Himmler’s March 1943 decree coined the 
euphemism that “the pregnancy is being interrupted for reasons of social 
distress”.98  Abortion of “racially substandard offspring of Eastern workers and 
Poles” was presented as a benign measure: 

 
A pregnancy interruption should go off without incidents and the Eastern 
worker or Pole is to be treated generously during this period in order that this 
may get to be known among them as a simple and pleasant affair.

99
   

 

3. The line between coercion and voluntarism can be blurred. Both the intent and 
the consequences of the abortion programme were adequately served by 
making abortion “a simple pleasant affair”.  Just as with the New Zealand 
Programme’s careful use of euphemism for selective abortion on grounds of 
membership of an ‘undesired’ group, Nazi propaganda too was deviously 
persuasive.  In Poland, Russia and the Eastern Occupied Territories, Nazi 
ideologues had set about “encouraging” abortion of the unwanted: 
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 …the press, radio, and movies, as well as pamphlets, booklets, and lectures, must 
be used to instill… the idea that it is harmful to have several children.  We must 
emphasize the expenses that children cause, the good things that people could have 
had with the money spent on them.  We could also hint at the dangerous effect of 
child-bearing on a woman's health... It will even be necessary to open special 
institutions for abortion, and to train midwives and nurses for this purpose.  The 
population will practice abortion all the more willingly if these institutions are 
competently operated.  The doctors must be able to help out, there being any 
question of this being a breach of their professional ethics. 

100
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PART V 
 

Why Genocidal intention may be served by “imposing measures” and/or “facilitating 
measures”  

   
1. Whether individuals (“official capacity” is “irrelevant”101) are “imposing 

measures intended to prevent births within the group” or are merely 
“facilitating” measures intended to prevent births within the group, both acts 
of “genocide” and acts of “complicity in genocide” are punishable (and to be 
prevented). [Genocide Convention Article III (a) & (e) and Rome Statute Article 
25 (3)(c)] 
 

2. The NZ Programme leading as it does ultimately to the prevention of births 
within the group identified though the Programme to have Down syndrome 
and other conditions abrogates the principle of the State’s duty to protect.   
Nehemiah Robinson affirms that the term ‘complicity’ was taken over from the 
Ad Hoc Committee's draft of the genocide Convention, in which it was 
understood to refer to accessorship before and after the act, and to aiding and 
abetting in the commission of any of the crimes enumerated in the 
Convention.102 103 Article 25(3) (c) of the Rome Statute is relevant:    

 
In accordance with this Statute, a person shall be criminally responsible and 
liable for punishment for a crime within the jurisdiction of the Court if that 
person…For the purpose of facilitating the commission of such a crime, aids, 
abets or otherwise assists in its commission or its attempted commission, 
including providing the means for its commission. 

 
3. Persons within the  New Zealand Ministry of Health are implicated in genocide 

by “providing the means for its commission”: 

 providing a programme for ante-natal identification of members of 
the group and thus “facilitating the commission of such a crime”—an 
intended prevention  of births within the group—a crime against the 
group; 

 providing (i.e. establishing, regulating and presiding over) a 
nationwide health system comprised of both public and private health 
facilities and personnel who, upon ante-natal identification of conditions 
such as Down syndrome and Spina Bifida, continue to offer and enact 
routine prevention of  births within the group; in effect, the Health 
Ministry presides over a system where medical personnel are enabled to 
act as if 104 it were perfectly reasonable and ethical to perform abortions to 
prevent births of persons with Down syndrome and other conditions; 

 providing conditions such as an amoral environment conducive to the 
ongoing commission of  the crime of “destroying in part” the group at risk: 
clever dog-whistling sends subliminal messages in the Programme as 
follows:  
 

(i) no guilt is to be attached to the seriously discriminatory practice 
of preventing births within the group; neither the abortionists 
providing the destructive ‘service’ nor the pregnant woman 
requesting the destructive ‘service’ is to bear any guilt in the 
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prevention of births within the group; the Health Ministry 
supports  these destructive ‘services’ and condones the grounds 
for their commission. Dr Gerhard Wagner, head of the Nazi 
physicians in the 1930s, used the health of the adults to justify 
medical termination of the lives of their children who were 
deemed burdensome.  He asserted that it is the duty of the 
state to protect the people's health through legal measures: 

 
Allow us to form our German state according to our laws and 
needs… it is irresponsible that the state must provide the money 
for some genetically ill families who may have several family 
members in institutions costing thousands of marks annually. The 
National Socialist state cannot repair the failings of the past, but 
through the "Law for the Prevention of Genetically Ill Offspring," it 
has seen to it that in the future the inferior will not be able to 
produce more inferior children, saving the German people from a 
steady stream of new moral and economic burdens resulting from 
genetic illnesses…we prevent unhealthy life from being 
propagated, saving children and their children from new and 
enormous misery.

105
 

 

In authorizing the medicalized destruction of selected children 
(before as well as after birth), Nazi ideologues insisted there could 
be no guilt:   

 
This is necessary for the preservation and development of all that 
lives on this earth…I believe that we have a good conscience 
before the world when we eliminate life that is unworthy of 
life…

106
 

 

The Nuremberg Trials Record shows that even when confronted with 
the enormity of the crimes against humanity, there was stubborn 
denial of any crime:  
 

The activity of Lebensborn, however one may understand it, 
consisted of care for other people. Mistakes may have occurred, 
errors which one may only be able to judge today in retrospect. 
The basic motives, however, the basic motive for helping and 
assisting other people was predominant in every case. I personally 
at no time had any other motive, nor did I at any other time follow 
any other intentions.

107
 

 
Similarly, defendants insisted that their ‘work’ of terminating lives 
was only to ‘help’ women and children: 

 
I did not help women and children in order to be praised for it. I 
helped them because I wanted to help them, and because I had to 
help them. I never expected any thanks for that; but that I would 
be placed before a court because of my helping activities — that is 
something I never comprehended and I still cannot understand it 
— at the end of this trial. In the future it will never be 
comprehensible to me because I cannot believe that my work was 
ever a crime.

108
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Fundamentally, in the New Zealand Programme, approval is being 
given with the same two broad justifications that were proffered in 
Nazi Germany.    
 
The genocidal purpose of the Nazi abortion programme was 
rationalized as a ‘humane’ measure:  to prevent births to a group 
because it would be cruel to give them birth as their lives are “not 
worth living”;  and secondly because they are “a terrible, heavy 
burden upon their relatives and society as a whole."109    
  

(ii) deeply entrenched attitudinal prejudice against the birth of 
persons with Down syndrome is excused and condoned in the 
name of “freedom to make informed choices”; pregnant 
women’s ‘discrimination’ on grounds of identification of Down 
syndrome and other conditions is deliberately endorsed  as their 
‘right’ to make “informed choices”;  the language sanitizes the 
selective abortion ‘choice’ being made possible by the 
knowledge  provided  by the Programme with the express 
purpose of  providing that ‘choice’.  The quality or validity of 
that ‘informed choice’ remains unquestioned: no attempt is 
made to ascertain whether ‘choices’ resulting in selective 
abortions on the grounds of having identified Down syndrome 
and other conditions are ‘informed’ with prejudice or fear.  
There is no questioning of the objective rationality of such 
‘choices’—subjective prejudice leading to lethal discrimination 
in pre-natal treatments is presented as above reproof. 
  

(iii) a subtle invitation is extended (perhaps even a subversive 
incitement) to seriously consider the ‘choice’ to prevent births 
on the grounds of identification of Down syndrome and other 
conditions; the clear implication is that the possibility of 
abortion on these specific grounds is deemed by the Ministry of 
Health to be reasonable, unobjectionable and perhaps even 
desirable in the interest of advancing the range of women’s 
‘choices’. 

 
(iv) the Ministry of Health’s recommendation for ‘non-directive 

counselling’ would appear to signal undifferentiated levels of 
approval for both ‘choices’.  The Ministry of Health is careful to 
maintain a pretence of indifference to either outcome; the 
prevention of births within the group is just as easily tolerated 
as successful births within the group—both ‘choices’ have moral 
equivalence.  To prevent births within the group is just as good 
as to give birth; the only proviso is that the ‘choice’ be 
‘informed’.  In effect, the Ministry of Health discounts the very 
real possibility that an ‘informed’ choice may also be a gravely 
‘discriminatory’ choice in that the information makes possible 
the exercise of a destructive discrimination against births within 
the group.  
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PART VI 

Conclusion:  the urgent need to break the nexus between the Programme and genocide 

The current nexus between the Programme and the health system’s provision for the 
prevention of around 90% of the births of those identified to have Down syndrome or the 
other conditions targeted by the Programme is already very strongly established.  
 
The 2011 Convention on the Rights of the Child Status Report requires States parties to 
implement measures to prevent and eliminate all forms of discrimination against children 
with disabilities, that include: (i) prohibiting discrimination on grounds of disability in 
constitutional provisions and in specific anti-discrimination laws or legal provisions; and 
taking all appropriate measures, including legislation, to modify customs and practices that 
constitute discrimination against persons with disabilities. [57(b)(i)]   
 
Concerning legislative reform, the CRC Committee some time ago made a very significant 
recommendation which the New Zealand legislature continues to ignore:  

 
States should review and amend laws affecting disabled children which are not compatible 
with the principles and provisions of the Convention, for example legislation which denies 
disabled children an equal right to life, survival and development, including—in those States 
which allow abortion— discriminatory laws on abortion affecting disabled children… 
(CRC/C/69).  

 
As long as extremely liberal abortion laws in New Zealand operate to allow the current 
generation of abortion providers to continue to offer unrestricted abortions on the grounds 
of identification through the Programme of members of the group at risk of genocide, then 
that genocide will continue.   
 
The current absence of any due legal process whereby the genocide can be halted under 
New Zealand law is at the very core of our complaint to the ICC.  The victims (the targeted 
group) have at present no recourse to legal representation and, in the current deeply 
entrenched culture of discrimination, no realistic chance of success to stop the genocide 
through New Zealand courts. In this respect, domestic remedies have been exhausted. 
 
Nehemiah Robinson, in his invaluable history of the drafting of the Genocide Convention, 
points out that the draft of the Secretariat contained in Article IX an obligation of the parties 
to commit persons guilty of Genocide for trial to an international tribunal:  
 

 in the event they were unwilling to try them in domestic courts…or if the acts of Genocide 
were committed by individuals acting as organs of the State, or with the support or 
toleration of the State.

110
  

 
What we have in New Zealand is a genocide which the State party is “unwilling to try…in 
domestic courts” and “acts of genocide…committed by individuals *abortion providers in 
public hospitals] acting as organs of the State, or [abortion providers in private practice or 
facilities+ with support or toleration of the State”.  
 
We understand that ultimately it is the New Zealand government, as a State party to the 
relevant Conventions and the Rome Statute, who has responsibility to protect groups at risk 
of genocide.  Article 25 (4) of the Rome Statute declares:  
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No provision in this Statute relating to individual criminal responsibility shall affect the 
responsibility of States under international law.   

 
New Zealand’s domestic law, however, is denying human rights and legal protection to those 
at risk of genocidal treatment, where the distinction in treatment (procured abortion rather 
than giving birth safely) arises from a prohibited ground, the material ingredient for the acts 
of genocide being identification of membership in the group targeted for selective abortion 
by reason of their distinguishing biological characteristics.   Through the Programme and 
through extremely liberal abortion laws, the New Zealand government is facilitating, 
financing, tolerating and allowing to go unchecked and unpunished measures intended to 
prevent births.  Thus, it is implicated in the making of a genocidal policy.  
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