A NEW CHAPTER IN INDIAN ARBITRATION: An analysis of the Apex Court ruling in Bharat
Aluminium Co. v. Kaiser Aluminium Technical Service Inc.
In a ruling which would have far reaching implications on the development of international arbitration
disputes seated outside India, a Constitutional Bench of the Indian Apex Court in Bharat Aluminium Co.
v. Kaiser Aluminium Technical Service Inc (Bharat Aluminium) on 6 September 2012 overruled its
earlier decision in Bhatia International v. Bulk Trading S.A.1 (Bhatia).

BACKGROUND
In Bhatia’s case, the Court interpreted Part I of the Indian Arbitration and Conciliation Act, 1996 (Act) in
a manner which allowed Part I (which, amongst others, contains provisions relating to interim reliefs

and setting aside of arbitral awards) to be applied to international arbitration disputes seated outside
India. The ruling in Bhatia not only resulted in Indian Courts entertaining challenges to foreign awards
in India (See Venture Global v Satyam Computer Services 2) but interfered in appointment of arbitrators
in international arbitration disputes seated outside India as well ( See Indtel Technical Services v W.S.

Atkins 3). Although attempts were made to limit the applicability of Part I of the Act (See Dozco India v.
Doosan Infracore4, Videocon Industries Ltd v. Union of India & Ors.5 and Yograj Infrastructure v Ssang
Yong Engineering 6), it was widely accepted that the ruling in Bhatia required reconsideration.

APPLICABILITY OF PART I
Bhatia had concluded that since Section 2 (2) 7 of the Act did not specify that Part I applied ‚ only‛ where
the place of arbitration was in India, Part I would be applicable to arbitrations seated outside India as
well. The seminal question which the Court was required to consider in Bharat Aluminium was
whether Part I of the Act8 would be applicable to international arbitration disputes seated outside India.
The Court, in Bharat Aluminium, noted that the UNCITRAL Model Law had not been bodily adopted in
the Act and the mere absence of the word ‚ only‛ from Section 2 (2)9 would not extend the applicability
of Part I to arbitrations seated outside India. The scheme of the Act, the Court held, made it abundantly
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clear that the territorial principle, accepted in the UNCITRAL Model Law, had also been adopted by the
Indian legislature. The Court concluded that Section 2 (2) was a legislative declaration that Part I of the
Act applied to arbitration(s) seated in India and not to arbitration(s) seated outside India.
However, the ruling appears to suggest that where ‚ the parties have contractually imported from the

Arbitration Act, 1996, those provisions which are concerned with the internal conduct of their
arbitration and which are not inconsistent with the mandatory provisions of the English Procedural
Law/Curial Law‛ the same maybe given effect - even though the arbitration is seated outside India.

IMPLICATION ON ARBITRATIONS IN INDIA
In elucidating the definition of ‚court‛10, Bharat Aluminium, has clarified that the ‚subject matter of the

arbitration‛ was distinct from the ‚subject matter of the suit‛. Now, in domestic arbitrations, in
addition to the courts which ordinarily had jurisdiction, the courts where the arbitration is seated
would also enjoy jurisdiction over the arbitral proceedings. Such an interpretation is likely to have far
reaching consequences in domestic arbitrations, especially where the seat of arbitration is at a neutral
venue. However, for foreign awards, the court enjoying jurisdiction over the subject-matter of the
award would continue to be the court to which an enforcement application would lie.

RELATIONSHIP BETWEEN PART I & II
On the inter relationship between Part I and Part II of the Act, the ruling clarifies that while Part I
regulates the commencement and conduct of arbitration as well as the challenge and recognition or

enforcement of the award, Part Il regulates only the commencement of arbitration11 and recognition or
enforcement of the award12. Hence where the seat of arbitration is outside India, regulatory control
over the arbitration and challenge to an award would lie within the domain of the courts of the country
in which the arbitration is being conducted.

INDIAN COURTS AND FOREIGN AWARDS
In construing Section 48(1)(e)13 of the Act the Court observed that only the courts in the country in
‚which the award was made‛ and the courts ‚under the law of which the award was made‛ would be
competent to annul a foreign award. The latter category, the Court opined, is introduced as an
exception to the general rule, to challenge an award, only if the courts of the former category lacked
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powers to annul the award. Setting to rest prevailing uncertainties, the ruling clarifies that the
expression ‚under the law of which the award was made‛ does not confer any jurisdiction on Indian
courts to annul an award made in international arbitration disputes seated outside India and no such
power has been conferred by the Act.

INTERIM RELIEF
In light of the Court’s ruling that Part I of the Act would apply only to arbitrations seated in India, Indian
Courts would now be precluded from granting interim reliefs when the seat of arbitration is outside
India. The Court held that parties having voluntarily chosen arbitration seated outside India, knowledge
of the consequences would be imputed. The onus to remedy any perceived lacuna, resulting from such
an interpretation, would now lie exclusively within the legislative domain. The Court further clarified
that no suit for an interim injunction would be maintainable in cases where the seat of arbitration is
outside India.

CONCLUDING REMARKS
Enforcement of Interim Orders: Bharat Aluminium clarifies the extent to which Indian courts may
interfere in international arbitration disputes seated outside India but, simultaneously, raises
questions on enforcement of foreign interim orders (such as an order of injunction) against the losing
party in India. How does a successful party enforce an interim order passed by a foreign court or an
international arbitration tribunal against the counterparty in India?

Prospective Application of the Judgment: Given that the principles laid down in Bharat Aluminium
apply to arbitration agreements executed on or after 7 September 2012, clearly Bhatia will continue to
haunt parties whose arbitration agreements were executed prior to that date. Therefore, it would
result in a rather anomalous situation where the law laid down in Bhatia would continue to apply to
arbitration agreements executed before 7 September 2012; whereas the law laid down in Bharat
Aluminium would apply only to disputes arising out arbitration agreements executed post 6 September
2012. There will be two parallel and inconsistent legal regimes functioning in the arbitration field
depending on the date of the arbitration agreements which would naturally lead to more confusion.

Enforcement of Non-Convention Awards: The Bharat Aluminium ruling has put a question on the
status and enforcement of awards passed in non-convention countries (Non-Convention Awards). As
per Bhatia, Non-Convention Awards would be deemed to be domestic awards and Part I of the Act
would apply to such Non-Convention Awards. However, Bharat Aluminium has held that the intention
of the Legislature was not to include Non-Convention Awards within the Act. This means that there is
no law in India governing such arbitrations held in Non-Convention countries which certainly indicates
a lacuna in the Act.

This update does not constitute legal advice. Please separately seek formal advice for all transactions which may
be affected by the matters discussed in this update. VERUS neither assumes nor accepts any responsibility for
any loss, harm, or damage, arising to any person acting or refraining from acting on the material contained in
this update.
If you have any comments or queries please reach out to any of the following:

Krishnayan Sen

E: krishnayan.sen@verus.net.in
M: +91 97 69969950

Charles De Souza

E: charles.desouza@verus.net.in
M: +91 97 69939987

Souvik Roy

E: souvik.roy@verus.net.in
M: +91 98 19039983

24 M. C. C. Lane
Fort
Mumbai 400023
E: mumbai@verus.net.in
T: +91 22 22834130
F: +91 22 22834102

E-177 Lower Ground Floor
East of Kailash
New Delhi 110065
E: delhi@verus.net.in
T: +91 98 18778527

10 Old Post Office Street
Ground Floor
Kolkata 700001
E: kolkata@verus.net.in
T: +91 33 22487823

W: www.verus.net.in
© VERUS 2012

Chamber#103 Ground Floor
6-3-252/A/10 Sana Apartments,
Erramanzil
Hyderabad 500082
E: hyderabad@verus.net.in
T: +91 98 33818055

