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Laïcité English style 
 
John Bell 
 

1. Introduction 
 
My argument in brief is that British history has led to the adoption of different values and different 
laws. Although many of the same practical issues face both France and Britain, they do not reveal 
themselves as similar legal issues at all. This is a good area in which the presumption of similarity 
adopted by some comparative lawyers breaks down.1 In brief, the French have adopted the principles of 
secularism and the equality of individual citizens, whilst the British have adopted the principles of 
tolerance and respect for diverse communities. These two principles provided a root difference between 
the forms of liberalism adopted in the two countries. In that respect, the English share the approach of 
the Belgians, Swedes and Germans, rather than the French. 
 
So what are the problems? The first is allowing a variety of religions and none to co-exist. At one point 
in the early modern period, adherence to a religion was also a sign of political loyalty. To be part of 
another religion or not to conform was a threat to the régime. Wars of religion in France or religious 
persecutions in England and Ireland were consequences of this perception. The problem in the modern 
and contemporary sphere becomes not simply allowing the diversity of private religious practices, but 
how these practices can be exercised in the public sphere. 
 
The second issue is how to offer a range of public services that are neutral between those of different 
faiths. The traditional problem has been focused on the behaviour and attitude of the State or public 
body as provider. The more recent problems are about the behaviour of citizens in relation to each 
other in the public sphere. I would argue that this particular aspect has not been fully thought out in 
Britain, but that the liberal tradition has been tempered by historical residues. 
 

2. Tolerance and establishment 
In both Britain and France, we have to look to revolutions as watersheds in the modern law. Whereas 
equality as citizens was the key to the French Revolution of 1789, the British revolutions of 1649 and 
1689 had equality as subjects of God as its key. Catholics were suspect, but Jews were allowed back in 
1653. The period up to 1689 was one of gradual accommodation between the re-establishment of the 
churches in the four countries after 1660 and non-conformity. The English Toleration Act 1679 
provides an indication of the approach. The established church of England continued to exist, but 
individuals would no longer be punished if they did not belong to it. They could also set up chapels and 
could become members of Parliament. The easiest part was the freedom from prosecution, since it 
allowed non-conformity in the private sphere. Jews and Catholics would have to wait until 1829 for 
similar privileges. Because of the religious oath as a test of loyalty, it took a very long time for Jews 
and secularists to be allowed to express their beliefs on becoming members of Parliament.  
 
The underlying approach was that of Locke’s ‘Letter Concerning Toleration’ of 1689. His approach is 
to argue that the established Church should puts up with what is considers to be error in order to respect 
the freedom of opinion of others. The duty is on the State and its church to behave in a way that creates 
a free space for individuals to exercise their own freedom of opinion. The key stages of his argument 
are that the civil power is only concerned with the external actions of an individual, not the internal 
world of the state of a person’s soul: 

If any man err from the right way, it is his own misfortune, no injury to thee; nor therefore art 
thou to punish him in the things of this life because thou supposest he will be miserable in that 
which is to come.2 

So neither the ruler, nor private persons should punish another for what they consider to be a sin 
against God. Tolerance follows from this division of public and private spheres: 

These religious societies I call Churches; and these, I say, the magistrate ought to tolerate, for 
the business of these assemblies of the people is nothing but what is lawful for every man in 

                                                           
1 K. Zweigert and H. Kötz, An Introduction to Comparative Law (3rd edn, Oxford UP, 1998), p 31 
2 J. Locke, ‘A Letter Concerning Tolerance’. 



particular to take care of — I mean the salvation of their souls; nor in this case is there any 
difference between the National Church and other separated congregations.3 

Punishment is confined to acts that prejudice the rights of another or the public peace. In addition, ‘no 
opinions contrary to human society, or to those moral rules which are necessary to the preservation of 
civil society, are to be tolerated by the magistrate. But of these, indeed, examples in any Church are 
rare.’4  
 
Tolerance is primarily a duty imposed on the sovereign. But tolerance does not require equality of 
treatment. Thus it has been possible to maintain a privileged religious community in each country, now 
the Churches of England and Scotland,5 whilst allowing others to pursue their own religion within their 
own religious communities. As Joseph Raz points out, tolerance is essentially a restraint on action a 
person considers justified, not simply an indifference or a neutrality in relation to the actions of others: 

Tolerance is a distinctive moral virtue only if it curbs desires, inclinations and convictions 
which are thought by the tolerant person to be in themselves desirable. Typically a person is 
tolerant if and only if he suppresses a desire to cause another a harm or hurt which he thinks 
the other deserves.6 

The tolerant person restrains himself or herself from acting in what s/he considers a desirable way out 
of respect for the other, even when the conduct or ideas of the other are ones which s/he dislikes 
intensely.7 
It is perfectly consistent for the State to establish a particular religion as morally right and then to insist 
that others with different religious beliefs are tolerated. They may be wrong, but this falls in the private 
sphere in which neither the State nor established religion should interfere. That is a fundamentally 
different approach from the French principle of laïcité. That argues that the State should be neutral and 
not support any religion. Religion is expelled from the public sphere. 
 
Implications of tolerance 
 
The implication of adopting the tolerance principle is that the State has no problem in having religion 
in the public sphere. Take just two examples. First, as I have mentioned, there is the idea of the State 
religion. Religion is part of the civic fabric. The opening of the legal year, the celebration of a city’s 
mayor, the coronation or funeral of the Queen, all involve religious services. Oaths are taken normally 
with the Bible.  
 
Secondly, ever since the Education Act 1870 created state primary schools, there has been an 
obligation to have both religious instruction and a collective act of worship as part of school life. The 
requirement to have provision for religious education is repeated in very recent legislation.8 Local 
education authorities are obliged to have a Standing Advisory Council on Religious Education 
(SACRE) to help determine the programme of religious education in community schools and other 
voluntary schools without a specific religious character.9 Now, of course that religious education does 
not involve teaching the catechism that is distinctive of any one particular religious tradition.10 But the 
education must broadly reflect the Christian tradition. In addition, there is provision made for an act of 
collective worship.11 That act of worship must be related to the traditions of Christian belief.12 

                                                           
3 Ibid. 
4 See also JS Mill, On Liberty (1859) and more recently, Report of the Committee on Obscenity and 
Film Censorship(Cmnd 7727; 1979), para. 5.1: ‘no conduct should be suppressed by law unless it can 
be shown to harm someone’. Cf Declaration of the Rights of Man and of the Citizen 1789, art. 4. 
5 And, until 1914, the established Church of Wales and the Church of Ireland, both parts of the 
Anglican Communion. 
6 J. Raz, ‘Autonomy, Toleration and the Harm Principle’ in R.Gaveson, Issues in Contemporary Legal 
Philosophy   (1987), ch. 8 at p 320. 
7 Ibid, 321. 
8 School Standards and Framework Act 1998, Schedule 19; Education Act 2002, s 80 (1) and 101 (1). 
9 Education Act 1996, ss 375-399. 
10 The so-called ‘Cowper-Temple’ clause contained in Education Act 1870, s. 14: ‘no religious 
catechism or religious formulary which is distinctive of a particular denomination shall be taught in the 
school’. 
11 School Standards and Framework Act 1998, Schedule 20. 
12 R v Secretary of State for Education, ex p Ruscoe, unreported, 26 February 1993. 



Individual parents can opt out, by withdrawing their children from these religious activities within the 
school, and most schools will make some arrangements for parallel activities for those from non-
Christian faiths. In addition, there are ‘faith schools’. For over a century, churches have been allowed 
to set up schools, paying some part of the building and running costs, whilst most of the cost is borne 
by the local education authority. As a result, such churches have the right to nominate the majority of 
governors of the school and the governors determine the syllabus of religious instruction. There is a 
duty to consider requests for the establishment  new schools of this kind.13 
 
Communities or individuals 
  
Locke’s ‘Letter Concerning Tolerance’ focuses on societies of religious believers, what he calls 
‘churches’ for short. As in the medieval world, individuals belonged to different communities that lived 
alongside each other and had internal regulation. To a very important extent, Britain has not lost this 
vision of society as a plurality of communities. The French talk in terms of individuals who are treated 
as equal citizens. Indeed, in the recent decision on the European Constitution, the Conseil 
constitutionnel discussed the Charter of Fundamental Rights, which forms Part II of the European 
Constitutional treaty. It stressed that the French Constitution is opposed to the recognition of collective 
rights to groups identified by reference to religion, language or however. It interpreted the Charter as 
compatible with this approach.14 In France, everyone is equal as a citizen, not as a member of a group. 
That same decision, then goes on to show that the French conception of laïcité is in no way threatened 
by the Charter’s provisions on the freedom of religious expression.15 
 
The English approach has very much been community based. The current vogue term ‘faith 
communities’ reflects this. The creation of voluntary aided or voluntary controlled schools involves a 
community. The State has the duty to inspect private (independent) schools and to recognise them as 
‘efficient’ and ‘suitable’, i.e. as being good enough to justify parents not sending their children to state 
sector schools. The way the law requires the Secretary of State to proceed in this function reflects a 
community-based approach. In an illuminating decision in 1985, Woolf J (as he then was) decided that 
the education provided by a school is ‘suitable’ if it equips a child for life in the community of which 
he is a member, rather than for the way of life in the country as a whole, as long as this does not 
foreclose the child’s option later in life to adopt a different form of life.16 This is a classic example of 
tolerance with regard to communities in the provision of public services. The recognition of faith 
schools forms part of this. 
 
My basic argument is that tolerance and recognition of communities are the twin pillars of the actions 
of the state in the English tradition. There is established religion, but those of other faiths and none are 
tolerated. But the understanding of society as a collection of communities enjoins the state to give 
space that permits these communities to operate and bring up their children. Sometimes this involves 
the state in agreeing to the establishment of a voluntary school, sometimes it involves recognising the 
self-help of the community to be an acceptable substitute for what the state provides. 
 
 
Whose duty? 
 
Because English law does not traditionally express these ideas in rights terms, there is a right by the 
effect of the restrictions on the State, the absence of criminal sanction against those who decide to 
follow a non-state religion. In Hohfeldian terms, tolerance creates an immunity, with a disability on the 
part of the State to interfere. This approach does not consider what are the obligations of the citizens in 
relation to each other. If the State must tolerate all religious beliefs, private individuals remain free to 
discriminate on grounds of religion, for example in determining the purposes for a trust or other private 
ordering of money. You can choose which religion to support or you can discriminate specifically 
against a religious group. Provided there is no physical force or a disruption of public order, then there 
                                                           
13 R v Secretary of State for Education, ex p Yussuf Islam, The Times, 22 May 1992. 
14 CC decision n° 2004-505 DC of 19 November 2004, para. 16. 
15 Ibid, para. 18: Laïcité ‘prevents any person from relying on their religious beliefs to exempt 
themselves from the common regulations that govern the relationship between public bodies and 
individuals’ (my translation). 
16 R v Secretary of State for Education, ex p Talmud Torah Machziekei Hadas School Trust, The 
Times, 12 April 1985. 



is no offence. Locke, however, did see the duties of tolerance as binding both the State (and its Church) 
and other members of society. That is the fundamental approach of English law. 
 
Our problem occurs where one group tries to prevent another form expressing their opinion or carrying 
out their beliefs. The classic examples are Beatty v Gillbanks and Wise v Dunning17. In the first, the 
Salvation Army paraded in Weston-super-Mare. They were met by the “Skeleton Army” a group of 
protesters funded by the brewers. The magistrates tried to resolve the problem by banning the Salvation 
Army from adopting their proposed route to avoid problems of public order. A Salvation Army officer 
who disobeyed the instructions was prosecuted. It was held that the officer had not committed any 
offence, since the magistrates could not insist that the potential victim of unlawful violence should take 
steps to avoid it happening. On the other hand, in Wise v Dunning18, we have a protestant pastor 
preaching provocatively against Catholics. It was considered that he was aiming to stir up hatred and 
cause a breach of the peace. Both of these are criminal law, and thus public law, cases. The duty of the 
individual who objects to the beliefs of others is not a duty towards that other, but a duty to the 
community to maintain civil order. As long as you do not provoke the opponent to violence, or yourself 
commit a breach of the peace, then protest is lawful. 
 
The second problem is where the state does more than let people alone. If the state provides facilities or 
services, then to what extent does it have to behave neutrally? The French have such a principle 
applying to all the public services. There is no equivalent in England. In part, we have no general 
theory of public services. In part also, we have not started with the state or public bodies providing 
services. In relation to schools, it was the Church that first built primary and then secondary schools. 
The Church schools date from the early part of the 19th century, whereas the local authority (Board) 
schools, date from 1870. You then have the position of the state really relying on the existence of 
church schools to provide the range of coverage that was needed. When it comes to taking a more 
unified view of the public provision in the Education Act 1902, the state had to recognise that it could 
not make full provision without including the church schools. So we end up with a pragmatic solution 
− some schools are local authority schools and some are voluntary-aided, mixing some private finance 
to ensure a degree of private control of the organisation, but within a framework of public provision. 
The objection in 1902 was that ‘church schools’ would be ‘on the rates’. Nonconformists and others 
would be paying for Anglican and Catholic schools. There was clearly a political problem, but the state 
could not have taken over those schools, even if it wanted to. State provision in the secondary sector 
had to await the Butler Education Act of 1944, by which time the churches were already providing 
many grammar schools. These ways in which the service developed do not represent a secular state 
system. Rather, they represent a fragmented set of services that were eventually networked together. 
The ideology was that of education, not of secularism. In many ways, the state was supplementing what 
the private, religious sector had provided. After all, the obligation, even in state schools, to have an act 
of worship has long been maintained. Recognition of diversity has not detracted from the importance of 
certain religious values recognised by the state. 
 
The core values are thus of toleration, i.e. recognising as valid different religious beliefs, but also of 
partnership with religious communities, and having them involved in defining the services to be 
provided. There is more a sense of ‘inclusiveness’ than ‘secularism’. 
 
Where does that leave the veil? 
 
In terms of the Moslem veil, the starting point is the value of tolerance. Under that value, the school is 
expected to respect the diversity of religious faiths. Sikh turbans, Moslem veils and other necessary  
religious insignia have to be recognised. But, the head retains power to take steps to insist on common 
uniform where this is necessary for the operation of the school. A tradition of insisting on uniform 
perhaps underpins this. In the case of Mandla v Dowell Lee19, a private school headmaster was held to 
have discriminated on racial grounds because he did not allow Sikh boys to wear a turban in place of 
the normal school cap. This is not a direct authority in relation to religious discrimination, but it is 
indicative of the approach that is generally expected. Schools negotiate with parents and accommodate 
the beliefs of the families. Any decision on uniform or discipline is a matter for the discretion of the 
head or governors of the school. But they could be challenged on grounds of unreasonableness if they 
                                                           
17 Beatty v Gillbanks (1882) 9 QBD 308; Wisev Dunning [1902] 1 KB 167. 
18 [1902] 1 KB 167; also Jordan v Burgoyne [1963] 2 QB 744. 
19 [1983] 1 All ER 1062. 



did not respect the religious beliefs of pupils without good reason, e.g. in order to protect the safety and 
welfare of children. 
 
The French concern has been about proselytising, duties of the users of the service to respect the ethos 
and character of the service. The English really do not recognise any general duties of pupils towards 
each other. There are school rules, and the head will be allowed to enforce them with little interference. 
The school rules will include the duties to respect others and the religious beliefs of others, but this is 
not a matter of general regulation. 
 
Blasphemy 
 
The theme of tolerance fits with the way in which religious expression of opinion has been allowed. If 
the Toleration Act of 1679 allowed private practice of religion. But at the same time, the common law 
ensured that language attacking the established religion was punishable per se, without the need to 
show a threat to public order. The House of Lords confirmed this in R v Lemon20 in 1978. Here a poem 
about homosexual love towards Christ was held to be blasphemy. The Law Commission looked into 
the issue of the offence, and recommended its abolition, rather than extending it to other religions.21 
The demonstrations against Salman Rushdie’s The Satanic Verses, reinforced the debate, where it was 
reinforced that blasphemy covers only one religion22. The link to public order is a problem. The Law 
Commission’s view was that, if the real concern is that blasphemy will potentially provoke a reaction 
from the religion attacked, then public order offences would suffice. (That was seen long ago in Wise v 
Dunning.) The offence of blasphemy is redundant. To go back to Locke, his one exception to the 
principle of toleration covered the situation where an attack on religion was an attack on the 
foundations of society. In the 17th century, it might have been possible to say that an attack on 
Christianity would be an attack on the foundations of society, but that is no longer the case. He saw that 
as an extreme case, and this has become even more the case. Attacks on religion, however distasteful 
do not undermine society. The main concern is where this spills over into violence. By contrast, if the 
idea of blasphemy is to prevent certain kinds of speech that the established church finds offensive, then 
it seems inappropriate in an era of tolerance. Tolerance, after all, involves accepting as sayable that 
which you consider to be wrong. 
 
Conclusion 
 
France and Britain are liberal democracies. They recognise the freedom to practice religion and to hold 
and express different opinions. They also require that their citizens respect that liberty of others. But 
the debate on secularism does show profound differences in both history and the conception of society, 
which are reflected in the key values that deal with this are. 
 
In England, the persecution of minorities gave way to gradual toleration, first for nonconformist 
protestants, then to other Christians and then Jews. The growth of the secular state, for example in the 
provision of education, was also gradual and was preceded by the work of religious schools. The state 
had to proceed pragmatically. Even though it is now dominant, it has inherited a relationship to the 
Churches. The churches too have been able to negotiate this emancipation of the state, without a great 
rupture. There has not been the radical break with the churches that the notion of “secularism” 
involved. The idea of an exclusion of the religious from the public sphere is not something that we 
have explicitly accepted, even if practice is much nearer the French. As a result, the veil is less of a 
threat in England. 
 
The French need to build a people of citizens has not been mirrored in Britain. Accepting diversity of 
peoples within Britain has made it possible to see the country as made up of different communities. 
These communities do not, for the most part, have legal rights in their own regard, but they have 
standing to take part in discussions on founding and running schools. It is this mechanism of dealing 
with cultural and religious diversity that marks out the British experiment of liberalism. 
 
 
 
                                                           
20 [1979] AC 617 
21 Law Commission No 145 (HC 442, 1985) 
22 Ex p Choudhury [1991] 1 QB 429 
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