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1. I suspect that any notion of judicial independence was hardly central to 

the mindset of the barons at Runnimede in 1215 as they extracted from an 

ambitious and oppressive monarch  the foundations of our fundamental 

freedoms. In the view of Lord Chief Justice Coke, himself a later casualty 

of the absence of effective judicial independence, Magna Carta recorded 

“the liberties and freedoms enjoyed since time immemorial by the people 

of England “ but it also  included  the right of all to access to justice and  

it provided for  appointment as judges “only men that know the law of the 

realm and are minded to keep it well”
1
  If  the infant judicial 

independence was born with Magna Carta,  she was to be much abused in 

infancy and to suffer serious injury in her youthful years, so bad that at 

times it appeared that life had been extinguished.  In 1387 six judges 

advised  that a parliamentary commission set up to limit the king’s 

powers was invalid. They were impeached, one was executed and the 

remainder banished. In the chaos that followed the Wars of the Roses, the 

stabilising influence of the King’s Council and the Court of Star Chamber  

was evident but they were controlled by the executive and the judges 

were crown servants, holding office durante beneplacito, or at the king’s 

pleasure and  dismissable at his will.  As Professor Harold Potter points 

out, when the aims of  King and people diverge, 

 

 “what was valuable so long as the aims continued to be similar, soon 

became an engine of tyranny in the hands of the Stuart monarchy which 

was anxious to press its claims to absolutism and divine right to their 

furthest point”
2
    

 

Inevitably if the judges stepped out of line in failing to carry out the 

king’s will they were dismissed. Seniority or rank was little protection. 

Edward Coke had been solicitor general, attorney general and chief 

justice of common pleas before he became lord chief justice. In 1606 the 

king summoned the judges to tell them that they were his delegates and 

he should decide the allocation of cases in jurisdictional disputes between 

the common law and ecclesiastical courts. Coke told the king  
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“that the law was the golden met-wand and measure to try the causes of 

the subjects, and which protected His Majesty in safety and peace. With 

which the king was greatly offended and said that then he should be 

under the law, which was treason to affirm, as he said. To which I said 

that Bracton saith “ quod Rex non debet esse sub homine sed sub deo et 

lege””  
3
 ( for the king ought not to be subject to man but to God and the 

law). 

 

 The end came for Coke eleven years later when he and his fellow judges 

were ordered not to continue with a hearing in which the king’s 

prerogative was questioned. When summoned, the judges relented save 

for Coke who said only that if  so ordered he would do what an honest 

and just judge ought to do. He was summarily dismissed, but spent  his 

remaining years until his death in 1634 supporting the  pre-eminence of 

the common law against the prerogative power of the king.  In 1641 a 

watershed was reached with the abolition by the Long  

 

 

Parliament of the Court of Star Chamber and the King’s Council and in 

1642 Charles I was forced to agree that judges should hold office 

quamdiu se bene gesserint (during good behaviour). The Restoration saw 

a step backwards and Charles II dismissed 11 judges, only to be outdone 

by James II whose total was 12 in 3 years. 

 

2. The Glorious Revolution of 1688  saw judges holding office once again  

during good behaviour and the matter was established finally  by  the Act 

of Settlement of 1701 which provided for judges’ commissions to be 

made quamdiu se bene gesserint and their salaries “ascertained and 

established”. The provision removed the fear of dismissal or reduction of 

salary if  monarch’s or government’s displeasure were incurred  in that. 

judicial salaries were (and still are)  paid out of the general revenue of the 

crown or the Consolidated Fund, which, unlike civil service and military 

salaries, does not require any annual parliamentary vote. Judges were 

only removable by an address to both houses of parliament, a provision 

that was re enacted in 1875 and in the Judicature (Consolidation) Act 

1925  which provided that all superior judges other than the Lord 

Chancellor held office “during good behaviour subject to a  power of 

removal by His Majesty on an address presented to both Houses of 

Parliament.” Misbehaviour can be in office, as by failure to attend or 

refusal or neglect of duties, or in scandalous conduct in private life. As 
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the procedure has never been invoked, the parameters are unclear. Circuit 

judges are removable by the Lord Chancellor but only for inability or 

misbehaviour. There was a circuit judge some years ago who took to 

using his yacht for smuggling goods from France to England; when he 

was caught, he resigned. 

 

3. The fact that the independence of the judiciary had been enshrined in 

statute only meant of course that judges were as independent as they 

wished to be. Lord Chief Justice Mansfield was in the Cabinet between 

1757 and 1765 and much more recently Lord Cave was Home Secretary 

for a short period at the end of the First World war when he was also a 

serving Law Lord.    In the first half of the twentieth century politics 

played its part not in seeking to influence judges once appointed but in 

influencing who was appointed in the first place. Of a total of 139 

appointments between 1832 and 1906, no fewer than 80 were members of 

parliament at the time of their appointment, with  63 appointed whilst 

their party was in office and a mere 17  appointed from those in 

opposition. Moreover, there was for some years a convention that the 

Attorney General, the senior government law officer with the job of 

advising the government on legal matters and of conducting important 

litigation, had first claim on the office of Lord Chief Justice if it became 

vacant. In 1921 Gordon Hewart was Attorney-General in Lloyd George’s 

government but Lloyd George did not want to risk a by election by 

appointing him to the vacant office of Lord Chief Justice. A 78-year-old 

judge was appointed to hold the fort and when he retired a year later 

Hewart became Lord Chief Justice, holding office until his death in 1940. 

The pattern was broken with the appointment of Lord Goddard in 1946, 

who had been a high court judge, lord justice of appeal and law lord.
4
 

Succeeding Chief Justices, namely Parker, Widgery, Lane, Taylor, 

Bingham, Woolf and Phillips have all been full time judges prior to 

appointment. There is unlikely to be any political element in the brave 

new world of the judicial appointments commission.  Of course, a 

partisan appointments system does not necessarily produce compliant 

judges. Sir Sydney Kentridge 
5
 tells the story of the South African 

President in the time of apartheid who appointed compliant judges. 

Within a short time they were deciding cases against the government and 

the President was heard to lament “These bloody judges are behaving as 

if they were appointed on merit”. 
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4. Nor, let it be said, is it the case that judges appointed on merit are proof 

against allegations of partisanship or worse by politicians. Recent months 

have seen personal and pointed criticism by politicians of judges in 

relation to decisions on immigration, anti terrorist legislation, control 

orders and sentencing. Nobody denies the right to criticise judges who as 

is so frequently pointed out are (for good reason in my view) un-elected 

but the judges are entitled to ask that criticism be informed and accurate. 

Particularly in the context of a politician’s recent criticism of the sentence 

imposed by the judge  in a high profile sexual assault case,  the criticism 

was ill informed and wrong , and the  politician was forced to withdraw 

her criticism.   Meanwhile the judge was subject to a very unpleasant 

campaign of vilification in parts of the media which the politician’s 

intervention did nothing to diminish. Judges with independence must 

expect criticism of decisions which inevitably will always displease some 

but personal and ill informed criticism is in nobody’s interest.  

 

 

5. It will be interesting in the future to compare the constitutional changes of 

the New Millennium with those of the Seventeenth Century.  Though 

unaccompanied by violence, the manner of the birth of constitutional 

change in the brave new world of the New Millennium was anything but 

routine and did not augur well for the long term healthiness of the baby.   

Only in time will the whole story be revealed, but it began with the Prime 

Minister’s announcement on 12 June 2003 of the abolition of the office of 

Lord Chancellor, the creation of a new ministry of constitutional affairs 

and of a new supreme court to replace the current final court of appeal, 

the Judicial Committee of the House of Lords.  Lord Woolf, then Lord 

Chief Justice given notice of the announcement only “minutes rather than 

days”
6
 before it was made, later expressed the view that it remained a  

mystery as to how such an important  announcement could have been 

made as it was 
7
 with no consultation and little notice, but the apparently 

unappreciated  difficulties in overnight abolition of the ancient and 

powerful office of Lord Chancellor rapidly became apparent, not least in 

the effect that the proposals could have on the independence of the 

judiciary. Lord Woolf described the further course of events  in the 

following words: 
8
 

 

     “My view at the time of the announcement was, and still is, that it is 

impossible to have as head of the judiciary , an ordinary Government 

Minister who did not even purport to be a judge. The separation of 
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powers has never been part of the framework of our unwritten 

Constitution. However, many aspects of our society are organised on the 

basis that the judiciary are independent of the other arms of Government 

and the Lord Chancellor was the prime protector of that independence. 

                       

 The judiciary were fortunate that, shortly before the announcement of the 

changes, the Judges’ Council, which was first set up in 1873 and for most 

of its life was quiescent, had become a much more effective voice for the 

professional and lay judiciary. It had already started to make a 

significant contribution to issues relating to the administration of justice. 

It now represents all the judiciary including Magistrates and Tribunal 

members. The Council was therefore in a position to point out the 

implications of the change and to suggest what needed to be done to fill 

the voids that would be created if the office of the Lord Chancellor were 

to be abolished. This, the Judges’ Council did in a paper which met with 

a positive response from all quarters.  

                      

 Fortunately, Lord Falconer, the new Secretary of State for Constitutional 

Affairs and Lord Chancellor, accepted that the whole relationship 

between the judiciary and the Government needed a new framework. 

Furthermore he accepted that it was of prime importance that the new 

arrangements should be in legislation which spelt out the parameters of 

his responsibilities and those of the Chief Justice who was to be the new 

head of the judiciary.  

 

When one of the roles of the judiciary is to act as a watchdog on behalf of 

the public in relation to attempts by public bodies to abuse power, public 

bodies and the Government should not be in a position to influence the 

decisions of the judiciary. 

                 

     The independence of the judiciary takes two forms. First of all, there is 

the independence of the individual judge from all outside influences – 

including that of other judges. Not even the Lord Chief Justice of the day 

can tell another judge how to decide a case. The same is true of the new 

Secretary of State and Lord Chancellor. 

                   

     The other form of independence is the corporate independence of the 

judiciary. That is the independence of the judiciary as a whole.    

                 

     In the immediate aftermath of the announcement of the changes the 

judiciary had two principal aims. One was to ensure that there was full 

public debate on the scale of changes made necessary by the Government 

proposals. The importance of the subject made this essential. The other 



objective was to identify those activities which it was essential were 

under the judiciary’s control and then ensure that this control existed. 

This did not mean that members of the judiciary and civil servants should 

not work together in the same way as they had in the past to achieve the 

most effective justice system possible.  

                   

     There was also the very difficult task of trying to achieve the reforms 

which were necessary, without losing the aspects of the Lord 

Chancellor’s role which were uncontroversial and were helpful to the 

administration of justice and good governance. At a fairly early stage in 

the discussions between Lord Falconer and myself a number of principles 

were identified. The principles established the parameters of the 

relationship between the government and the judiciary. Among the most 

important was that the judiciary should have the final say about how and 

where judges were deployed. This was necessary. First, because the 

Government should not be in a position to pick a judge to try a particular 

case. Secondly, because it should not be possible for the Government to 

use the power to decide where a judge sat as a means of disciplining the 

judge for any decisions which they found unattractive.  

 

    Another very important principle was that the Government should not 

have control over who is appointed a judge, though it was perfectly 

proper for them to have a say. The other side of that coin is that the 

Government could not appoint or should not be able to discipline or 

remove a judge unless the Chief Justice was in agreement with the need 

for action to be taken.  

                

 As to appointments, there is to be a new Appointments Commission with 

an independent chairman and a careful balance of members to reflect the 

different interests, including non lawyers interests, that should be 

involved. The Commission itself is to be appointed by an independent 

body that includes the Chief Justice. The Minister is still to have a say as 

to appointments but that say is to be limited to asking the Commission 

either to reconsider a name which they had submitted or to require the 

recommendation of an additional name.  In support of such a request the 

Minster would have to give reasons. 

 

    A structure of this sort should ensure that appointments are independent, 

but what about the quality of those who are appointed. Here the 

Concordat provides that the sole criteria for appointment should be 

merit.  That it should only be merit is crucial.  Increasing diversity is also 

important and the Commission will need to resolve how to achieve this 

while ensuring no diminution in standards.”    



                            

6. It was fortunate, at a time of fundamental constitutional change, and 

against a background of ill thought out proposals, that there were those 

among the judiciary who not only sat up and took notice but laboured 

hard  to persuade Government  to proceed in ways intended to strengthen 

judicial independence rather than weaken it. The Concordat embodying 

the proposals and the safeguards was followed by a  Parliamentary Bill in 

February  2004. The Constitutional Reform Act 2005 received royal 

assent on 24 March 2005 and came in to force on 3 April 2006, ushering 

in changes that have been described as “the most significant since Magna 

Carta”
9
  with the further reassurance that “For the first time in its 1000 

year history, the judiciary is fully and officially independent of 

government”. The Lord Chief Justice, now Lord Phillips of Worth 

Matravers, has described the changes as giving transparent effect to the 

doctrine of separation of powers.  

 

7.   The main provisions of the Act effect change in four areas: 

 

a. for the first time, judicial independence is enshrined in statute, with 

the duty imposed on government ministers to uphold it and a bar on 

any attempt to influence judicial decisions by any special access to 

judges; 

b. reform of the office of Lord Chancellor, with many of his functions 

passing to the Lord Chief Justice who will perform some and delegate 

others to other judges. He will be responsible for training, guidance 

and deployment of judges and will have administrative assistance in 

the shape of the Directorate of Judicial Offices for England and Wales, 

with a staff of about 60 based in the Royal Courts of Justice in 

London. His responsibilities will also include representing the views 

of the judiciary to parliament and ministers. He will have 

responsibility for discharging some 400 functions previously carried 

out by the Lord Chancellor including those relating to deployment of 

judges, rule making, and allocation of court work. He has established a 

Judicial Executive Board consisting of the most senior judges and will 

continue to be advised by the Judges’ Council.  

c. the creation of a new Supreme Court separate from the House of Lords 

and with its own independent appointments system, its own staff, and 

with accommodation  in the Middlesex  Guildhall in Westminster, 

currently used as a Crown Court for the hearing of criminal cases, but 

also adjacent to Westminster Hall, where for centuries the civil courts 
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were located until the Royal Courts of Justice were built in the Strand 

in the nineteenth century.  

d. the setting up of a  new, independent Judicial Appointments 

Commission responsible for selecting candidates for recommendation 

for appointment to the Secretary of State for Constitutional affairs. 

Merit will remain the sole criterion for appointment but the new 

system will be open and transparent.  

e. The creation of a new Judicial Appointments and Conduct 

Ombudsman responsible for investigating and making 

recommendations concerning complaints about the judicial 

appointments’  process and the handling of judicial conduct 

complaints within the scope of the Constitutional Reform Act.  

 

8. Can we then remove the question mark after Brave New World?  The 

website 
10

 is reassuring –  

 

“You won’t notice any difference in the way judgments are made or 

given; after all, judges have been independent in the way they work for 

centuries. The real difference is in the day to day management of the 

judiciary, the way judges are appointed and the way complaints are dealt 

with. These will be truly independent, to enhance accountability, public 

confidence and effectiveness.”  

 

It is early days, and the spirit of co-operation that is important to the long 

term effectiveness of any reform is strongly in evidence.  One still small 

voice is to be heard amongst the songs of praise. Lord Justice Moses, a 

free and independent spirit recently promoted to the Court of Appeal, in a 

brilliant lecture at Trinity College Oxford 
11

 sounds the note of caution: 

 

“The brave new world of constitutional reform exposes a paradox. The 

Act and Concordat sought to protect and emphasise the independence of 

the judiciary by underlining the distinction between the judiciary and 

executive. But by providing a whole new bureaucracy to achieve that 

separation, with the judges in charge they eroded the very distinction they 

sought to achieve. Judges must now devote their energies to running their 

own show. The essence of good administration, as it is perceived today is 

engagement with the public, to inspire confidence with transparency. But 

it is the judges administering the judiciary as a whole who must be 

accountable to the judiciary as a whole. At this time, discussions take 

place as to how the judiciary, as a whole, is to account to parliament. 
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And so it is that the distinction between the individual and group 

independence of the judiciary is eroded.  

 

   How is the judge to communicate as administrator, engaging with the 

public in a way which is clearly to be perceived as distinct from his 

communication as judicial decision maker? Judges diminish the authority 

which a legal decision requires when they speak without a mask. Without 

the mask they can no longer be distinguished from any other member of 

the executive or government; they are deprived of authority. The judge is 

least himself when he talks in his own person. Give him a mask and he 

will tell you the truth”. 

 

 

 

 


