
Note on talk by Judge David Edward given at Kings College London on 7 March 2003 –
organised by the Franco British Lawyers Society and Kings College London Centre of
European Law

Judge David Edward spoke on the subject of “Fact Finding, Evidence and Proof:  Civil and Common

Law Attitudes” drawing on his experience as a Scots Advocate, as a President of the Council of the

Bars and Law Societies of Europe and as a Judge of both the European Court of First Instance and

the European Court of Justice.

He stressed that comparisons between legal systems often require a knowledge and understanding

of things that professional lawyers do not explain because they take them for granted.  The realities

of court procedure cannot be learnt from books:  to a great extent procedure is what judges do.  The

approach to fact finding is a major point of difference between the common law tradition (of which

English law is typical) and the civil law tradition (of which, for present purposes, French law can

be taken as typical).  In order to understand how they differ, it is important to understand why they

differ.

The common law approach can be traced to the practice of trial by jury which has influenced civil

as well as criminal procedure.  The jury trial is essentially a single, once for all event.  Evidence is

led by adversaries who examine and cross examine witnesses and who make submissions on the

facts to the jury and on law to the judge.  In civil cases, the judge cannot apply the law until the jury

has found the facts and the jury cannot be brought back later to reconsider their findings of fact.

The result is that the presentation of evidence is largely oral, taking place at one time, continuous

and complete, with a procedure for filtering out irrelevant, privileged or improper material.

Even where there is no jury the trial judge is treated as a sort of surrogate jury so that, for example,

one speaks of the judge “misdirecting himself”.  The finding of facts by the jury is treated as

sacrosanct and, where there is no jury, special deference is paid to the judge who saw and heard the

witnesses.

Because the “trial” is central to the common law system, both in civil and in criminal proceedings,

common lawyers faced with other legal systems look for a comparable process of evidence gathering

and complain of its absence in procedures such as that of the European Commission in competition

cases.  But the search for an equivalent is vain – terms such as “evidence”, “trial” and “proof”,

which we use in this context, have no exact parallel in French or other continental languages.



Common lawyers also tend to assume that, because procedure is broadly similar throughout the

common law world, it must also be similar throughout the civil law world.  In fact, there are wide

differences and all generalisations based on one system, such as the French, are dangerous.

Generally speaking, civil procedure in the civil law world is quite different from criminal procedure

and is decidedly not “inquisitorial”.  The essence of the approach to civil procedure derived from

Roman law is that the parties agree to submit their differences to a professional judge who will

then decide what is relevant, what needs to be proved and how.  The model is one of professional

justice rather than lay justice based on trial by jury.

Pleadings take the form of an expanded syllogism of which the premises are the statement of facts

and offres de preuve (offers of proof) and the moyens (the legal propositions on which the claim or

defence is based).  These lead to the conclusions which state the form of order sought.  The judge

can strike out the claim or defence if the premises do not support the conclusions.  The parties only

“offer” proof.  It is the judge who decides which facts need to be proved and how, there being no

point in proving what is not relevant.  Further information can be requested by the judge as necessary

and witnesses can be heard when convenient.  The process of evidence gathering is therefore

progressive rather than a once for all event.

There is also an inherent distrust of oral evidence (documentary evidence being considered more

reliable), a dislike of administering oaths unnecessarily and no developed system of cross

examination of witnesses.  The factual findings of the huissier (an officer of the court) may, at least

in practice, be conclusive and an expert may be asked to assess the evidence and report back.  Thus,

some of the functions which the common lawyer would regard as central to the role of the judge or

jury may effectively be delegated to a huissier or an expert.

The question of onus of proof arises at a much earlier stage than in common law procedure since it

is an essential element in deciding what needs to be proved.  There is also a wide range of legal

presumptions governing the proof of facts.  In many ways the procedure is more formalistic than it

has become under common law procedures.

The talk was followed by a question and answer session.

One point raised was the standard of proof required in criminal cases.  Judge Edward pointed out

that, in the French text of Article 6(2) of the European Convention on Human Rights, the case

against the accused must be établi (established) rather than, as in the English text, “proved”.  In the



English criminal trial it is for the prosecution to prove the case beyond reasonable doubt on the

basis solely of the evidence led at the trial.  In France a judicial dossier is built up in order to

determine whether there is a case for the defendant to answer.  The purpose of the “trial” is to

enable the court to form its intime conviction as to the guilt or innocence of the accused.

Approaches to the difference between fact and law were discussed.  In France the distinction is

very important since the process of cassation is limited to questions of law.  But, as in the common

law system, questions of fact and law shade into each other, so that deciding the inferences to be

drawn from facts may be a legal question.

On the style of judgments in France (brevity, formality, absence of dissent) Judge Edward pointed

out that this went back to the Revolution and a desire to limit the role of the judge to that of

applying the law rather than making law.  Thus the judgment only says what is strictly necessary to

decide the case.

On the question of the European Court of Justice’s approach to fact finding, Judge Edward said

that this was more comparable with that of French administrative procedure than French civil

procedure.

In discussion of the comparative merits of the two systems of fact finding Judge Edward expressed

the view that good cross examination under the common law system was the best way of exposing

untruths but that on the other hand the common law system could be excessively adversarial and

unfair to honest witnesses.

See also article by Judge Edward entitled “Fact finding:  a British Perspective” in Chapter 4 of

“The Option of Litigating in Europe” published in 1992 in the United Kingdom Comparative Law

Series Volume 14.


