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Capability procedure for teaching staff  

 

1. Scope  

The purpose of this procedure is to help the School deal with problems of teacher capability in a 
fair and efficient manner that is consistent with good employment practices. This guidance does 
not apply to newly qualified teachers.   

2. Changes/highlights  

The procedure consists of:  

• The introduction of guiding principles  
• Introduction of a first and second interview in the informal stage  
• Four formal stages  
• Guidelines on how to apply the procedures to the Principal and early career teachers  

3. Definition  

Lack of capability is defined as a situation whereby a teacher fails consistently to perform his or 
her duties to a satisfactory standard. It is not incapability demonstrated over a short period of 
time which is then remedied, but failure to remedy within a reasonable time which is the issue. 

4. Procedure rationale  

As part of normal management procedures the School will have systems and procedures for the 
general monitoring of teacher performance. However, when the normal system for addressing 
performance issues have been exhausted and is no longer appropriate, then the Capability 
Procedure should be considered.  

When a teacher’s capability has not been meeting satisfactory standards, this can have serious 
adverse effects on the teacher as well as on the learning opportunities for pupils, and may cause 
difficulties for professional colleagues who may have to assume additional responsibilities.  

5. Key points  

5.1 Capability procedures should be no more elaborate than the recommended model, and should 
aim at clarity with the consideration of pupil educational achievement and welfare as well as the 
standard.  

5.2 The recommended timings below are upper limits that may be shortened if appropriate.  



The model procedure proposes an upper limit of 18 weeks for the formal assessment of staff 
capability. Particularly serious cases may be handled in up to four weeks. The period of 
assessment may be shortened if justified, for example, where it becomes clear that an acceptable 
level of improvement is beyond the ability of the person assessed, or where there is a lack of co-
operation with reasonable measures to achieve improvement.   

5.3 The short procedure of up to four weeks would be appropriate in particularly serious cases.  

The short procedure of up to four weeks would apply in particularly serious cases where the 
education of children is in jeopardy. Examples of this might be where a teacher's classroom control 
is so poor that no order can be established to enable teaching to take place, or where all the children 
under a teacher's care fail to progress in that teacher's lessons.   

5.4 Urgent action is required if sickness absence intervenes during a capability procedure.  

If long term sickness absence appears to have been triggered by the commencement of a formal 
capability procedure, the case should be referred immediately to the school's occupational health 
service to assess the person's health and fitness for continued employment. The school will take a 
considerate and sympathetic approach, but in general the length of time they may wait for a 
person's health to improve before considering whether to terminate employment on health 
grounds should be subject to occupational health guidance. Long term sickness, referred to in the 
procedure would be interpreted as a period of absence for which there is medical certification 
submitted by employees for a period of 15 working days or more.  

6. Guiding principles  

6.1 No one procedure in the teachers’ conditions of employment should automatically have 
precedence over another.  

6.2 Throughout the procedure, as far as possible, confidentiality should be maintained. 

6.3 At all interviews the teacher shall be entitled to be accompanied by a friend or a work colleague.  

6.4 At all stages, including the Informal Stage, the teacher must be given the opportunity to prepare 
and present his/her case.  

6.5 A teacher will have the right to appeal against any sanction issued as part of the Procedure.  

6.6 At every stage of the process the lack of capability should be clearly identified with reference to 
specific targets for improvement and a timetable for improvement.  

6.7 At all stages the aim should be to provide support to enable the teacher to improve their 
performance so that continuation with Capability Procedure is no longer necessary.  

6.8 As far as possible written communication should be delivered promptly and receipt 
acknowledged.  

7. Model staff capability procedure  

Identifying performance issues. 



In the first instance, performance issues should normally be dealt with informally between the 
employee and their line manager as part of day-to-day management [and the appraisal process]. 
Where appropriate, a note of any such informal discussions may be placed on the employee’s 
personnel file. The formal procedure should be used for more serious cases, or in any case where 
an earlier informal discussion has not resulted in a satisfactory improvement. Informal 
discussions may help to: 

• Clarity of required standards  
• Identify areas of concern  
• Establish the likely causes of poor performance and identify any training needs 
• Set targets for improvement and a time-scale for review  

If the school has serious concerns about an employee’s performance, it will undertake an 
assessment to decide whether there are grounds for taking formal action under this procedure. 
The steps involved will depend on the circumstances but may include reviewing the employee’s 
personnel file including any job description and appraisal records, gathering any relevant 
documents, monitoring work, and meeting the employee to discuss their work. 

The school may decide to proceed straight to Stage 3 of this process where the evidence suggests 
that the employee may have been grossly negligent such as to potentially warrant dismissal 
without the need for a final written warning. 

Notification of capability hearing.  

The aims of a capability hearing will usually include:  

• Setting out the required standards that the Academy believes the employee may have 
failed to meet, and going through any relevant evidence that has been gathered 

• Allowing the employee to ask questions, present evidence, respond to evidence and make 
representations 

• Establishing the likely causes of poor performance including any reasons why previous 
actions have not led to the required improvement 

• Identifying whether there are further measures, such as additional training or supervision, 
which may improve performance 

• Discussing targets for improvement and a time-scale for review 
• If dismissal is a possibility, establishing whether there is any likelihood of a significant 

improvement being made within a reasonable time and whether there is any practical 
alternative to dismissal, such as redeployment. 

If the school considers that there are grounds for taking formal action in relation to alleged poor 
performance, the employee will be required to attend a capability hearing. The Academy will 
notify the employee in writing of its decision to initiate the formal capability procedure and 
confirm: 

• The nature of the performance concerns  
• The purpose of the hearing and who will decide the outcome  



• The time, date and location of the capability hearing  
• The employee’s right to be accompanied at the hearing  
• Copies of any supporting evidence or relevant documents that will be used at the 

capability hearing  
• The stage of the capability procedure that has been reached  
• The likely outcome if the Academy decides after the hearing that performance has been 

unsatisfactory 

The hearing will be held as soon as reasonably practicable, but the employee will be given a 
reasonable amount of time, usually two to seven days, to consider the information provided and 
prepare for the hearing. 

The employee must make every effort to attend the hearing or meeting and failure to attend 
without good reason may be treated as misconduct. If the employee fails to attend without good 
reason, or is persistently unable to attend (for example because of poor health), the school may 
make decisions based on the available evidence including any written representations made by 
the employee. The school understands that this procedure may cause employees some stress 
and anxiety and will endeavour to provide appropriate support; however an indefinite or lengthy 
delay is likely to prolong the uncertainty and is therefore unlikely to be in the best interests of 
employees, pupils or the school. 

7.1 Informal Stage  

7.1.1 Where a teacher may be under-performing, the Principal or other line manager should 
investigate and collect evidence. The Principal or other line manager needs to make it clear to the 
teacher concerned that the informal stage has been started. The Chair of Governors must make 
arrangements for this to be done if the performance of the Principal is in question. Once the facts 
are gathered and the seriousness of the problem established there are three initial options: 

• No further action at this stage (no case to answer or trivial)  
• Arrange counselling (support without using the formal procedure)  
• Arrange a first interview (or set it at the formal stage approach for more serious cases) 

7.1.2 Counselling or equivalent  

• Professional discussion, counselling and informal coaching should aim to encourage and help 
the teacher to improve.  

• It should be conducted discreetly. Explanations should be considered carefully and the matter 
dropped if it becomes evident that there is no case to answer.  

• The teacher must be told what is required, how performance will be reviewed, the review period, 
and that the formal procedure will commence if there is no improvement.  

• Counselling or equivalent procedures should be time limited.  
• A brief note of any counselling should be kept for reference.  
• Discussion must not harass the teacher or turn into a formal interview. If more serious concerns 

arise, the matter may be adjourned and pursued under the formal procedure.  



• If the teacher expresses discontent or indifference to the counselling the formal procedure 
should be commenced to deal with the matter in a more structured and objective manner.  

 
7.1.3 First Interview 
 
Where the professional capability of a teacher is unsatisfactory, the Principal, (or if appropriate 
another senior member of staff) shall raise the matter with the teacher. An interview as a formal 
meeting to discuss capability should be arranged. The teacher should be given at least five working 
days written notice of the interview and shall, at that time, be provided with a copy of the Capability 
Procedure.  The teacher may be accompanied to the interview by a colleague or trade union 
representative. If, at the conclusion of the interview the Principal considers the teacher’s 
performance to be below the minimum acceptable standard, the teacher will be told ways in which 
performance is considered to be unsatisfactory and warned (orally) that there must be 
improvement to a satisfactory level. The teacher shall be given a period of up to six working weeks 
during term time to achieve improvement and a time shall be specified when a second interview 
will take place to review the position. A written note of the outcome of the interview shall be 
notified to the teacher within five working days from the date of the interview. 

 
7.1.4 Second Interview 
 
On the date previously specified (see above) of which due written notice (confirmation) should be 
given, a second interview shall be held between the Principal or other senior member of staff and 
the teacher. If the Principal is satisfied those satisfactory standards have been attained then this 
shall be recorded and no further action will be taken. 
 
If performance has not reached a standard acceptable to the Principal further action will be taken 
under the Formal Stages of the Capability Procedure.  A written note of the outcome of the 
interview shall be notified to the teacher within five working days from the date of the interview. 
 
7.2 First Formal Stage  
 
7.2.1 The third interview initiates the initiates the formal stage of the capability procedure. It 
provides an opportunity to deal with more serious problems in a structured way. It allows the 
teacher to prepare a response to allegations about performance and make a case in the company 
of a union representative or colleague. 
 
7.2.2 Third Interview  
 
The Principal or other senior member of staff shall convene a formal capability interview.  

The teacher shall be informed in writing at least five working days in advance of the meeting of: 

• The date, time, purpose of the meeting and those invited  



• The nature of the concern(s) as to the perceived lack of capability and any documents or 
evidence brought forward. (It will not normally be appropriate for the Principal to raise other 
concerns at the meeting which have not been previously notified in writing to the teacher). 

• The right to be accompanied by a colleague or a friend.  

The interview may provide new information or put a different slant on evidence collected. If it 
becomes clear that further investigation is needed the interview should be adjourned for an 
appropriate length of time to allow this to happen.  
 
At the interview it must be made clear to the teacher that the third stage has been initiated as a 
consequence of the failure on the part of the teacher to adequately address concerns regarding 
performance identified earlier at the first or second stage. The third or formal stages may now put 
in place the ’18 week’ time span which could result in dismissal. 
 
Consideration and discussion may be pursued at this stage (if the teacher is so willing) to examine 
the possibility of the teacher being given a different balance of duties or an alternative teaching 
post. (The latter course would not normally be appropriate in the case of the Principal). If these 
discussions are pursued then this must be entirely voluntary on behalf of the teacher concerned 
and there needs to be a clear understanding from the outset that a different balance of duties or 
an alternative post may result in a change in terms of conditions, including pay. 
 
During the formal and potentially time constrained stages of the capability procedure, the teacher 
must be given continued professional, guidance and advice. 
 
The meeting will determine the next period of review, which shall normally be no more than the 
duration on one term, and set a provisional date for the next review meeting, the fourth interview. 
 
A written note of the outcome of the meeting shall be given to the teacher within five working days 
from the date of the interview. It shall include a written warning that failure to improve to a 
satisfactory standard could result in further action, up to and including dismissal, being taken on 
the grounds of incapability. It will also clearly identify the areas in which improvement is expected 
and support is to be provided. 
 
Any written warning given at this stage of the procedure will remain on record for three full terms 
after issue of the warning, subject to satisfactory standards being reached as a result. The record 
of the warning shall be disregarded for future purposes after the expiry of the appropriate time 
period. 
 
The teacher shall have a right of appeal against such a decision to a committee of the governing 
body. (This must not be the same committee of the governing body which is able to consider an 
appeal against dismissal should matters proceed that far).  
 
A written warning is relevant to any case where continued concern about the standard of 
performance is justified. The decision on a warning issued will depend on the seriousness of the 
problem. If performance is unsatisfactory a written warning will normally be the next step and will 
invoke an assessment period of up to no more than one term. A verbal warning should not normally 



be necessary in cases where counselling has already taken place. In cases of particularly serious 
concern, where the education of children is in jeopardy, it is possible to move directly to a final 
written warning. This will invoke an assessment period not exceeding 6 weeks.  
 
A decision should be made after all the facts and any representations from the teacher have been 
considered. The Principal or designated meeting leader should adjourn the meeting briefly to 
consider the appropriate option before delivering a decision to the teacher. Any appeal against a 
warning must be made within 5 working days (or 7 consecutive days out of term time), and heard 
within 10 working days (or 14 consecutive days out of term time) of notification of appeal, and must 
not interrupt the progress of the procedure, unless the appeal decision leads to the matter being 
reconsidered.  
 

Where a formal warning is issued, the Principal or manager should use the remainder of the 
meeting to: 

• Identify the professional shortcomings  
• Give clear guidance on the improved standard of performance needed to end the capability 

procedure  
• Explain the support that will be available, and how performance will be monitored over the 

following weeks  
• Depending on the level of warning issues, to identify the timetable for improvement and 

agree a date for the next/final evaluation meeting  
• Make it clearly understood that failure to improve may lead to dismissal  

 
A letter should be sent to the teacher immediately after the formal interview recording the result 
of the investigations, the main points discussed at the meeting, confirming the decision, and where 
a warning is issued, giving information about the handling of the formal stage. The teacher shall 
have the right of appeal against such a decision to a committee of the Governing Body.  
 
An appeal should be notified (received) in writing to the clerk to the governing body within ten 
working days of the issue of the written confirmation of the decision or warning. The notification of 
appeal shall indicate the grounds for appeal, and include supporting evidence where available. It is 
recommended that the appeal is delivered by hand or by recorded delivery. The clerk should 
acknowledge receipt and the date of receipt. The committee of the governing body due to hear the 
appeal may extend the period in which to accept notification of appeal, but this should be in 
exceptional cases only and should have the unanimous support of the committee. 
 
7.2.3 First assessment stage 
 
Regular observation, monitoring and evaluation of performance, with guidance, training if 
necessary, and support to the teacher.  
 
If at any point during this stage the circumstances suggest a more serious problem a decision 
may be taken to move directly to a final written warning.  
 
7.3 Second Formal Stage  



 
7.3.1 Fourth Interview  
 
At the end of the review period, the Principal shall convene a formal capability interview. 
 
The teacher shall be informed in writing at least five working days in advance of the meeting of: 

• The date, time, purpose of the meeting and those to be invited 
• The nature of the concern(s) as to the perceived lack of capability and any documents or 

evidence brought forward from the Informal and First Formal Stages to these proceedings.  
(It will not normally be appropriate for the Principal to raise other concerns at the meeting 
which have not been previously notified in writing to  the teacher) 

• The right to be accompanied by a colleague or trade union representative. 
 
If performance has now improved to a satisfactory level, the teacher shall be informed in writing 
and action under the Procedure terminated. A written record of all the interviews with the Principal 
and any past action will be kept but any formal warnings issued up to this stage should be 
disregarded for disciplinary purposes after the specified period of satisfactory performance. 
 
If performance has not reached an acceptable standard to the Principal, the meeting will determine 
the next period of review, which shall normally be no more than the duration of one term, and set 
a provisional date for the next review meeting, the fifth interview. 
 
A written note of the outcome of the meeting shall be given to the teacher within five working days 
from the date of the interview. It shall include a final written warning that failure to improve to a 
satisfactory standard could result in further action, up to and including dismissal, being taken on 
the grounds of incapability. It will also clearly identify the areas in which improvement is expected 
and support to be provided. 
 
The written warning given at this stage of the procedure will remain on record for six full terms 
after issue of the warning, subject to satisfactory standards being reached as a result. The record 
of the warning shall be disregarded for future purposes after the expiry of the appropriate time 
period. 
 
The teacher shall have a right of appeal against such a decision to a committee of the governing 
body. (This must not be the same committee of the governing body which is able to consider an 
appeal against dismissal should matters proceed that far). 
 
An appeal should be notified (received) in writing to the clerk to the governing body within ten 
working days of the issue of the written confirmation of the decision or warning. The notification of 
appeal shall indicate the grounds for appeal, and include supporting evidence where available. It is 
recommended that the appeal is delivered by hand or by recorded delivery. The clerk should 
acknowledge receipt and the date of receipt. The committee of the governing body due to hear the 
appeal may extend the period in which to accept notification of appeal, but this should be in 
exceptional cases only and should have the unanimous support of the committee. 
 



Formal monitoring, evaluation, guidance and support should continue for a further period. 
Arrangements for this should be explained at the meeting. The teacher must be told clearly that 
failure to achieve an acceptable standard, with confidence that it can be maintained, may result in 
dismissal. The decision and main points of the meeting should be recorded in a letter to the teacher. 
Any appeal against a final warning must be made within 10 working days (or 14 consecutive days 
out of term time), and heard within 10 working days (or 14 consecutive days out of term time) of 
notification of appeal, and must not interrupt the progress of the procedure, unless the appeal 
decision leads to the matter being reconsidered. 
 
7.3.2 Second assessment stage 

Regular monitoring and evaluation of performance, with guidance, training if necessary, and 
support to the teacher.  

7.4 Third Formal Stage  

At the end of the period of review, the Principal shall convene a formal capability interview. The 
procedure for notification to the teacher will be as for the fourth interview above. The purpose of 
the interview will be to consider whether the required improvement in performance has been 
secured. The findings of this interview will be one of the following: 

• That satisfactory performance has been achieved and that action currently taken under this 
Procedure should be discontinued 

• That some significant  improvement has been achieved but not sufficient to give confidence 
that action or supervision may be safely discontinued, in which case a further period of 
review may be considered necessary 

• That lack of capability is still evident and the matter is referred to the appropriate 
committee of the governing body with the recommendation that the teacher should be 
dismissed on grounds of capability. 

• If performance has now improved to a satisfactory level, the teacher shall be informed in 
writing and action under the Procedure terminated. A written record of all the interviews 
with the Principal and may past action will be kept but any formal warnings issued up to 
this stage should be disregarded for disciplinary purposes after the specified period of 
satisfactory performance. 

• Notification of referral to the  appropriate committee of the governing body shall be given 
by the Principal within five working days of the fifth interview and a meeting of the 
committee of the governing body will convened as soon as possible thereafter, allowing for 
sufficient notice time  to be given to the teacher. The meeting of the committee of the 
governing body should ideally be held within fifteen working days of the fifth interview. 

• In cases of unsatisfactory performance the teacher should be told that the matter will be 
referred to a governing body Staff Dismissal Committee. The result of the assessment, 
main points of the meeting and date of the dismissal committee hearing (if known), should 
be recorded in a letter to the teacher.   

 

7.4.2 Dismissal committee stage 

The governing body should set up a Staff Dismissal Committee with at least three governors. This 
must hear the representations and recommendations brought by the Principal, or other line 



manager conducting the capabiity evaluation, and any representations that the teacher may wish 
to make. The governing body should also set up a Staff Appeal Committee to hear any appeal 
against a dismissal decision. None of the governors on the Staff Dismissal Committee should be on 
the Staff Appeal Committee.   

7.4.3 Meeting of committee of the governing body  

The teacher shall be given at least 10 working days written notice of the time, place and purpose 
of the meeting together with the names of any persons who will be called to provide evidence, and 
a copy of any written evidence to be submitted for consideration by the committee. The teacher 
will be invited to attend the meeting and may be accompanied by a colleague or trade union 
representative.  
 
At least five working days before the meeting the teacher shall provide the clerk to the committee 
with any written evidence the teacher wishes to submit together with the names of any persons 
the teacher intends to be called to provide evidence on their behalf. 
 
7.4.4 Appeals against decisions 
 
A teacher will be entitled to appeal against any formal written warning or any decision taken by the 
committee of the governing body at the Third Formal Stage. An appeal should be notified (received) 
in writing to the clerk to the governing body within ten working days of the issue of the written 
confirmation of the decision or warning. The notification of appeal shall indicate the grounds for 
appeal, and include supporting evidence where available. It is recommended that the appeal is 
delivered by hand or by recorded delivery. The clerk should acknowledge receipt and the date of 
receipt. The committee of the governing body due to hear the appeal may extend the period in 
which to accept notification of appeal, but this should be in exceptional cases only and should have 
the unanimous support of the committee. 
 
The clerk to the governing body will convene a meeting of the relevant committee as soon as is 
reasonable practicable. This should not normally be any longer than fifteen working days from 
when the intention to appeal was received. The clerk should inform all concerned of the appeal 
meeting (date, time, place) at least five working days beforehand (at least ten working days if an 
appeal against a decision of a committee of the governing body). This can be waived if all parties 
agree. 
 
In hearing an appeal the committee shall confirm, reject or reduce the decision which is the subject 
of appeal. There shall no further right of appeal to the governing body against that particular 
decision. 
 
At an appeal hearing the teacher and the Principal may represent himself/herself or may be 
represented by a colleague or trade union representative  
 
The teacher may withdraw an appeal by notice in writing to clerk of the governing body at any stage. 
 



The capability procedure will continue to proceed during the period of the appeal; timescales will 
not be suspended. 
 
8. Applying the procedures  
 
8.1 Role of the Governors  
 
8.1.1 Governors are not involved with a capability procedure before the dismissal stage. The 
exception to this is where a governor is or governors are involved in considering an appeal against 
a warning or in a capability procedure against a Principal when some governors may be involved in 
the monitoring and evaluation of performance.  It is important to be prepared for the possibility of 
dismissal. The use of governors to hear any grievances or appeals against warnings should be 
limited to ensure a sufficient number of impartial governors remain available for the dismissal or 
dismissal appeal committee. Normally at least three governors are required for the dismissal 
committee and no fewer for the appeal committee, but where this number is not reasonably 
practicable it can be reduced to two in the case of staff dismissal committee only.  

8.1.2 Depending on the progression through the stages the governing body may be required to 
perform three distinct processes. 

• Listen to an appeal against written warnings given at the end of the First Formal Stage 
and/or the Second Formal Stage. 

• Consider all the evidence at the Third Formal Stage as to whether or not to dismiss the 
teacher. 

• Consider, following the decision to dismiss any appeal against that decision by the teacher. 
 
8.1.3 In ideal circumstances it would be preferable for these three functions to be performed by 
three separate committees of the governing body. Depending on the size of the governing body 
and the role that the Chair (or other designated governor) has undertaken in supporting the 
Principal during the process, including during the Informal Stage, this may not be possible. 
Governors listening to an appeal should not have been involved in any way in the decision against 
which the appeal is being made. 

8.1.4 Committees must have delegated powers sufficient to make the relevant decision. This 
should be done in advance of any discussion relating to individual cases. At no stage should 
individual cases be discussed in any detail by the full governing body. 

8.1.5 Whilst teacher governors cannot be automatically excluded from playing a part in this process, 
there will be occasions when either it would not be appropriate for them or they may choose not to 
be involved. This will clearly impact of the number of governors who can be involved in either the 
dismissal or appeal(s) committees and should be considered in advance of any individual case 
arising. 

8.2 Representation at formal interview, evaluation meetings and dismissal hearing  



A teacher has a legal entitlement to be accompanied by a colleague or union representative. If the 
teacher's chosen companion is not available at the time proposed for the interview, meeting or 
hearing, and the teacher proposes an alternative that is reasonable and falls within 5 working days 
of the day proposed for the interview, the School where possible can rearrange the event to the 
time proposed by the teacher.  

8.3 Notice  

Notice of 5 working days (or 7 consecutive days out of term time) must be given for an initial formal 
capability interview. The date of successive evaluation meetings should be fixed at the preceding 
interview or meeting and alternative notice should only be necessary if it is rearranged. Notice of 
at least 5 working days (or 7 consecutive days out of term time) must be given for a staff dismissal 
committee or dismissal appeal hearing.  

8.4 Support for the teacher  

Those monitoring the performance should offer feedback and instruction to help the teacher 
improve performance. If training courses or assistance from colleagues would be helpful these 
should be arranged as soon as possible but should not interrupt the timing of the procedure.  

8.5 Monitoring arrangements  

Monitoring should include observations of a range of relevant duties and functions. An objective 
record of the monitoring should be kept and used to assist with the evaluation of performance.  

8.6 Written records  

A written record should be made of all interviews with the teacher and any action taken following 
such an interview.  Records to be kept by head teachers should include contemporaneous notes of 
all interviews and counselling sessions; all correspondence with the teacher concerned including all 
responses received; notes of lesson observations; and a record of the support programme and in 
service training arranged for the teacher concerned.  Except in agreed circumstances, any formal 
warnings should be disregarded for disciplinary purposes after a specified period of satisfactory 
performance  

8.7 Decisions on continuing the procedure and recommending dismissal  

Normally the decision to continue a capability procedure or recommend dismissal should be taken 
by the Principal, or by the line manager with the Principal's agreement (except where the Principal's 
performance is being considered). If there is a difference of opinion, the Principal's decision should 
prevail (except where the Principal's performance is being considered).  

8.8 Timetable  

References to terms throughout the model procedure and these notes on applying the procedure 
are taken to mean the normal school term lengths for a school that operates a three term academic 
year.  

8.9 Disputes about the procedure  



Any disagreements or grievances about the interpretation of the model procedure, or the 
application of any related matters not covered in the procedure, must not delay the various 
elements of the capability procedure or the overall timetable determined as appropriate for 
handling any particular case.  

8.10 Grievances  

In exceptional circumstances a teacher may raise a grievance about the behaviour of the Principal 
or other manager during the course of a capability procedure. The School’s agreed grievance 
procedure should be used.  Depending on the circumstances it may be appropriate to suspend the 
procedure until the grievance can be considered. Such a delay should only be considered where 
there is a strong indication that the teacher has been mistreated and consideration should be given 
to bringing in another manager to deal with the capability case. Any records should be passed to 
the new manager and if appropriate the case should be continued within the same timetable.    

8.11 Application of procedures to Principals 

Where the capability of a Principal, deputy Principal or assistant Principal is in question the targets 
for improvement and the monitoring of performance will usually relate to management tasks 
rather than classroom teaching, nevertheless classroom teaching (where appropriate) can be taken 
into account.   

8.12 Application of procedures to Newly Qualified Teachers (ECTs) 

8.12.1 This procedure will not normally apply to teachers during their first year of employment. 

8.12.2 Statutory Guidance on Induction of ECTs must be considered under action in the event of 
serious capability problems with a ECT.  

8.12.3 In a few particularly serious cases it may become necessary for the Principal to instigate a 
capability procedure at a stage before the end of the induction period, which may lead to dismissal 
before the end of the induction period.  If this is the case, for as long as the ECT remains at the 
School the induction procedure must continue in parallel with the capability procedure. 

8.12.4 Before instigating a capability procedure (in line with locally agreed policy), it is important 
that the Principal is sure that the following actions have first taken place:  

• the ECT’s performance has been monitored; 
• the ECT has been clearly advised about the aspects of their practice which are causing 

concern and understands the improvements which are expected; 
• a reasonable and time-limited period (of at least four weeks) of careful and structured 

support, training, monitoring, evaluation and evidence gathering has taken place, giving the 
ECT every opportunity to improve; and 

• the ECT has been given an informal warning that failure to improve may lead to instigation 
of the formal capability procedure and that this may lead to dismissal. 
 

8.12.5 If an NQT is dismissed on grounds of capability before the end of the induction period, he or 
she would still be allowed to seek suitable employment to complete induction at another 



institution, as all NQTs must complete a full induction period before they can be judged to have 
failed induction. The Appropriate Body should pass on promptly any induction records, 
documentation and assessments, including interim assessments, to the new school and new 
Appropriate Body when asked to do so, so that appropriate support can be provided.  

8.12.6 Where an employer has dismissed an NQT on the grounds of capability (or the teacher 
resigned before being dismissed), then appropriate statutory procedures must be followed.  This 
may lead to the following: a reprimand; a conditional order; a suspension or, if the case is serious 
enough, de-registration (De-registration would prevent a teacher from teaching in a relevant 
School in the future resigned before being dismissed). 

NB: In the case of teachers, considerations under the capability procedure will be led by the 
Principal.  In extreme cases undue delay may not be in best interests of all parties and the Stage 
process may be shortened. The formal identification at the First Formal Stage may be followed, 
within four weeks, by the Third Formal Stage. In all such cases all references to the Second Formal 
Stage referral in the Third Formal Stage will not apply. This shortened process is only likely to be 
appropriate in extreme cases where the education of pupils is jeopardised. There is likely to have 
been extensive and intensive support during the Informal Stage which has brought about no 
improvement in performance. Performance may have in fact deteriorated. In proposing a shortened 
process it is anticipated that there will have been at least two independent assessments of the 
teacher’s performance which have arrived at similar conclusions, and support the reduced 
timescale. 

 

 

CAPABILITY PROCEDURE FOR NON-TEACHING STAFF 

Part 1: General issues 

1. Introduction 

East London Science School is committed to the achievement of the highest levels of educational 
aspiration and professional conduct and competence. This aspiration is shared by ELSS staff.  
However, capability procedures are sometimes necessary to assist in maintaining standards of 
performance and conduct and for promoting fairness in the treatment of individuals considered to 
be falling below acceptable standards. 

The following procedures have therefore been drawn up to provide a framework within which all 
capability matters can be dealt with fairly. They have also been designed to ensure that 
management and individual members of staff are aware of their rights and obligations. The 
procedures take full account of the recommendations of statutory guidance. 

It must be emphasised that these procedures are designed to encourage an improvement in an 
individual's performance or conduct where this is necessary and are not merely a method of 
applying disciplinary sanctions.  



In this respect it is accepted by all parties that senior leadership and line managers or designated 
supervisors play an important role in the day-to-day direction of staff.  Initially, those staff should 
seek initially to rectify problems through informal discussions or resetting of expectations without 
invoking formal procedures.  

Where the matter or matters cannot be resolved through the normal supervisory relationship or 
where the alleged action or omission is considered to be of a more serious nature or consistently 
serious nature, the appropriate formal procedure should be followed. However, this should not 
come as a surprise to the member of staff who should be informed of the potential consequences 
of their acts or omissions at all stages. 

2. Application of the policy 

These procedures apply to all staff in the School, except outside contractors' staff employed on 
School premises.  

2.1 Application to the Principal where the Principal is not a member of the teaching body 

Where the Principal is subject to these procedures, the Chair of the Governing Body must be 
informed. The Chair of the Governing Body will seek personnel advice on possible suspension and 
on the appointment of suitable persons to undertake those functions under this procedure which 
would otherwise be performed by the Principal or School staff. 

2.2 Application to specific conduct 

Capability encompasses skill, aptitude, health or any other physical or mental quality and is usually 
distinguishable from conduct or misconduct.  Addressing capability is a complex phenomenon may 
require a judicious approach.  For example, a member of staff may not have the innate ability or the 
standard of health required to reach the required standards for the job; in which case, the capability 
procedure is the appropriate procedure to use. This is to be distinguished from cases where the 
member of staff is able to reach those standards but, for particular reasons, has lost the intent or 
will to do it. In such cases, invoking the disciplinary procedure may be necessary.   

Furthermore, where the school has good reason to believe that the underlying cause of poor 
conduct is ill-health or disability, that aspect of the case may be dealt with through occupational 
health procedures.   

As the above scenarios indicate, there will be situations where it is not immediately obvious which 
procedure should be used; either because the situation is unclear or because the case involves 
some mixture of capability, disciplinary, health or disability. In such situations, the case should be 
initiated using whichever procedure seems appropriate but, when coming to a conclusion, the 
Principal should make separate mention of each of the relevant issues.  

3. Capability meetings or hearings and their remit 

In the event that a capability meeting is invoked it has a very high formal status in terms of decision-
making.  As such, it must adhere clearly to all equality and fairness legislation.  Any action decided 
at a capability meeting or hearing will continue unless and until an Appeal Committee decides 



otherwise but this will in no way affect the member of staff’s legal rights.  Except in the case of a 
decision to dismiss, where the member of staff appeals and is notified of new charges before the 
appeal is heard, the decision of a first hearing may be rescinded, and the appeal may be aborted 
and a new first meeting or hearing may be arranged. 

4. Sanctions 

Not all capability hearings will result in a sanction being taken, but the sanctions which can be 
imposed under this procedure are: 

• caution (or verbal warning) 
• formal written warning 
• a final caution (or final warning) 
• demotion 
• demotion and transfer within the School 
• demotion and transfer within the School and a caution (or warning) which may be final 

 
5. Duration of cautions and warnings 

The normal duration of a formal warning is one year and should be recorded in the member of 
staff’s file. The normal duration of a final warning is two years. Duration is dated from the 
commencement date of the caution or warning. However, any prolonged period(s) of absence for 
reasons other than normal leave will extend the end date of the caution or warning by a like amount. 
Any such extension will be confirmed in writing. 

Formal cautions issued under the capability procedure will be disregarded for capability purposes 
two terms after satisfactory performance is reached. Final cautions issued under the capability 
procedure will be disregarded for capability purposes SIX terms after satisfactory performance is 
reached. 

A caution or warning shall be disregarded for the purposes of the procedure after its end date 
unless a further capability or disciplinary issue originates before that date. If such a situation arises, 
the caution or warning will continue to be "live" until the conclusion of any capability or disciplinary 
hearing that might ensue. 

6. Suspension from Duty 

Where an investigation might be impeded by their presence at work, the Principal, in consultation 
with the Chair of the Governing Body may suspend a member of staff. Where gross misconduct is 
alleged, the Principal in consultation with the Chair of the Governing Body must suspend the 
member of staff. Suspension in these circumstances is not a form of disciplinary action and normal 
remuneration, as defined in national conditions of service, is paid. 

The suspension of a member of staff must be confirmed in writing by the Principal within three 
days of the decision being taken. The suspension must be kept under active review by the Principal 
and the aim should be to keep the period of suspension to a minimum. Where it is proposed to lift 
the suspension, the Chair of the Governing Body should be consulted and the consultation should 
be confirmed in writing. 



In cases dealt with under the capability procedure, where a member of staff has not convinced 
management of satisfactory performance, it will be usual to suspend the member of staff 
concerned no later than week 24 of the procedure. 

7. Professional association and trade unions 

The School does not recognize trade unions as a collective bargaining agent. 

8. Involvement of governors in individual cases 

Governors will rightly be concerned about capability issues relating to staff from time to time and 
may be eager to see progress in relation to such issues. In such circumstances, they should ensure 
that they do not become directly involved unless and until the matter is brought formally to their 
attention at an appropriate stage in the capability or disciplinary procedure. This does not prevent 
the Principal consulting with the Chair of the Governing Body informally on a particular case but the 
Chair should thereafter take no formal part in the procedure. Governors should be aware that this 
approach is necessary because cases of capability have to be handled with care. Attempts to 
influence, abridge or circumvent these procedures may well make it necessary to exclude the 
governor concerned from any further involvement in the case so as to preserve natural justice. 

Where the Principal leads a hearing, he/she may involve governors in the process, for example in 
hearing representations at a hearing. However, the final decision should be the Principal's. Any 
Governors involved at this stage should not be used to hear an appeal. 

Part 2: Capability Procedure 

1. Introduction 

Performance issues need to be identified and given appropriate consideration and support at the 
earliest possible stage. The nature of the problem, its level of seriousness and cause(s) must be 
investigated and identified by structured information gathering and systematic recording although 
the timescales were initiated by the DfEE guidance relating to teachers, they will apply equally to 
non-teaching staff. Special arrangements apply to Newly Qualified Teachers (NQTs) not making 
satisfactory progress (see below). 

Normally, the formal capability procedure will not be invoked to rectify problems through informal 
discussions and assistance before the Line Manager (or designated equivalent) or Principal has 
attempted. If this is not successful,l then the usual next step may be to engage the services of an 
independent third party to seek a resolution. However, where the desired improvement has not 
been made, or where a newly appointed employee is not performing satisfactorily, the Principal or 
other Line Manager or designated equivalent shall arrange for an appropriate person to investigate 
and collect evidence. The Chair of Governors must make arrangements for this to be done if the 
performance of the Principal is in question. 

Where the investigation shows that standards of performance for the job have been set at an 
unattainable level, revised reasonable standards should be issued. No further action should be 
taken unless the employee's performance falls short of the revised standards. 



Where the investigation shows that the context in which the employee works has altered 
significantly without the employee having been adequately supported and trained, adequate 
support and training should be provided. No further action should be taken unless the employee's 
performance falls short of the revised standards. 

Where the investigation is complete and the seriousness of the problem is established, there are 
three initial options: 

• drop the matter (no case to answer or trivial) 
• arrange (support without using the formal procedure)  
• arrange a formal hearing (a formal approach for more serious cases) 

 
2. Counselling 

Counselling and informal coaching should aim to encourage and help the employee to improve. It 
should be conducted discreetly. Explanations should be considered carefully and the matter 
dropped if it becomes evident that there is no case to answer. The employee must be told what is 
required, how performance will be reviewed, the review period and that the formal procedure will 
commence if there is no improvement. Counselling should not go on too long. It is important to 
ensure notes are taken of any counselling and coaching as this will demonstrate the measures 
taken to assist and support the employee. 

3. Formal Stage 

A formal hearing or meeting initiates the formal stage of the capability procedure. A hearing 
provides an opportunity to deal with more serious cases in a structured way. It gives the employee 
an opportunity to respond to allegations about performance and state their case. 

A hearing shall be convened before the Principal who will consider all the facts put forward. If it 
becomes clear that further investigation is needed, then the hearing should be adjourned to allow 
this to happen. 

At least five working days notice will be given for a hearing and the employee will be allowed to be 
accompanied by a friend. 

After considering the facts at a formal hearing the Principal has the following options: 

• drop the matter 
• counselling (except where this has already been undertaken without improvement) 
• issue a written caution 
• issue a final written warning. 

 
The first two options are only relevant where new information, a different slant on the information 
collected, or further investigation suggests that the matter is not as serious as it first seemed. 
Cautions are relevant to any case where continued concern about the standard of performance is 
justified. The decision on which level of caution to issue, will depend on the seriousness of the case. 
If performance is unsatisfactory, a written caution will normally be the next step and will invoke a 
work assessment period of up to 6 weeks (6 weeks of term time). In cases of particularly serious 



concern, where the education of the children is in jeopardy, a final written caution may be issued, 
with a work assessment period not exceeding six weeks. Examples of this might be where a support 
staff member’s control of children is so poor that no order can be established to enable teaching to 
take place, or where all the children under a support staff member’s care are not properly 
challenged educationally. 

Any appeal against a caution or final caution must be received by the Clerk to the Governors within 
seven calendar days of the date of the conclusion of the hearing. Appeals will officially be heard by 
the Appeals panel within fourteen calendar days of receipt of the notification of appeal, although 
they will not usually be heard during School holidays.  

However, school holidays will count in the time allowed for administration and preparation for 
appeals. Any appeal will not interrupt the progress or timing of the procedure, unless the appeal 
decision leads to the matter being reconsidered. 

If a caution or final caution is issued, the Principal or Line Manager will use the hearing to: 

• identify professional shortcomings; 
• give clear guidance on the improved standard of performance needed to end the capability 

procedure; 
• explain the support that will be available, and how performance will be monitored over the 

following weeks, following the assessment process; 
• depending on the level of caution issued, identify the timetable for improvement and agree a 

date for the next / final evaluation meeting; and, 
• make it clearly understood that failure to improve may lead to dismissal. 
 

A letter should be sent to the employee immediately after the formal hearing, outlining the issues 
discussed, confirming the decision made, clearly stating the points raised above, and where a 
caution is issued, giving information about the handling and timetable of the final stage. 

4. First Assessment following the decision to begin Capability Procedures 

Please note the timeline table at the end of this section to assist procedures. 

Weeks 1 to 2 

During weeks 1 to 2, regular observation, monitoring and evaluation of performance should take 
place. Guidance, training and support should be put in place as necessary. Formal reviews of 
progress should take place at regular intervals during the 2 week period. If at any point during 
weeks 1 to 2 the circumstances suggest a more serious problem, a decision may be taken to move 
directly to the final caution stage. Such a caution can only be issued after a properly convened 
hearing and the employee should be told clearly that failure to achieve an acceptable standard 
within the next four weeks, with confidence that it can be maintained, may result in dismissal. 

Week 2 

In week 2 a first assessment meeting will be held to assess performance over the previous weeks. 
The hearing will be convened in accordance with the timescales in the Appendix in the procedure. 



If at the meeting it is established that the level of performance has been satisfactory and there is 
confidence that it can be sustained, the capability procedure may end at this point. If the procedure 
comes to an end, this should be confirmed in writing. The letter should also confirm that the caution 
remains current in accordance with the appropriate timescales, normally two terms from the date 
of that hearing. 

 

If at the meeting it is established that performance continues to be unsatisfactory, second or a final 
caution should be issued. Further monitoring, evaluation, guidance and support must continue for 
a further period of six weeks. Such arrangements will be explained at the meeting and the employee 
should be told clearly that failure to achieve an acceptable standard within the next six weeks, with 
confidence it can be maintained, may result escalation of the process to stage two or in dismissal. 
Confirmation of the decision and the points discussed at the meeting should be confirmed in writing 
to the employee, along with their rights of appeal. 

5. Second Assessment 

Weeks 3 to 4 

During weeks 3 to 4, regular observation, monitoring and evaluation of performance should 
continue to take place. Guidance, training and support should also be put in place as necessary. 
Formal reviews of progress should take place at regular intervals during the 2 week period. If at any 
point during weeks 3 to 4 the circumstances suggest a more serious problem, a decision may be 
taken to move to the final caution stage. Such a caution can only be issued after a properly 
convened meeting and the employee should be told clearly that failure to achieve an acceptable 
standard within the next four weeks, with confidence that it can be maintained, may result in 
dismissal. 

Week 3 

Early in week 3 a review meeting will be held to assess performance over the previous weeks.  

If at the review meeting it is established that the level of performance has been satisfactory and 
there is confidence that it can be sustained, the capability procedure may end at this point. If the 
procedure comes to an end, this should be confirmed in writing. The letter should also confirm that 
the caution remains current normally for two terms from the date of that hearing or review 
meeting. 

If at the hearing or review meeting it is established that performance continues to be 
unsatisfactory, a final caution should be issued. Further monitoring, evaluation, guidance and 
support must continue for a further period of two weeks. Such arrangements will be explained at 
the hearing and the employee should be told clearly that failure to achieve an acceptable standard 
within the next four weeks, with confidence it can be maintained, may result escalation of the 
process to the final stage or in dismissal. Confirmation of the decision and the points discussed at 
the hearing should be confirmed in writing to the employee, along with their rights of appeal. 

6. Final Assessment / Dismissal Stage 



Weeks 5 to 6 

During weeks 5 to 6, regular observation, monitoring and evaluation of performance should take 
place. Guidance, training and support should be put in place as necessary. 

Week 5 

A formal meeting should be convened early in week 5. Normally this will be the final assessment 
under the capability procedure. The hearing will be convened in accordance with the timescales and 
requirements in Appendix A, including providing the employee with copies of the management 
report / statement of case, copies of documents and evidence, and the identification of any 
witnesses who will be called to the hearing. If at the hearing it is established that the level of 
performance has been satisfactory and there is confidence that it can be sustained, the capability 
procedure may end at this point. If the procedure comes to an end, this should be confirmed in 
writing. The letter should also confirm that the final caution remains current i.e. normally six terms 
from the date of that hearing. 

If at the hearing or review meeting it is established that performance continues to be 
unsatisfactory, the Principal may determine that the employee should cease to work at the School 
on the grounds of lack of capability. Confirmation of the decision and the points discussed at the 
hearing should be confirmed in writing to the employee and to the Chair of Governors. In normal 
circumstances it will be appropriate to suspend the employee concerned at this point.  It is likely, in 
such a case, that the employee's performance is so unsatisfactory that they are not able to perform 
their duties to a reasonable standard. 

7. Gross incapability 

For the purpose of this procedure, gross incapability is performance of such a low standard that the 
School is unable to tolerate the continued employment of the individual. Some examples (but not 
an exhaustive list) of gross incapability are where the employee's act or omission jeopardises the 
safety of students or causes substantial financial loss to the School. Before deciding to treat a case 
as gross incapability, the school should seek appropriate HR advice. 

8. Eligibility to appeal 

Employees are eligible to appeal against decisions subject to the framework of the policy.  

9. Sickness absence during the procedure 

Absence triggered by the capability procedure, and which management believe is likely to be long 
term, should be referred to Occupational Health for assessment. Short absences will not delay or 
extend any part of the formal stage of the capability procedure. Reasonable steps will be made to 
enable the member of staff to attend the evaluation hearings, but where they are unable to attend, 
the hearings may proceed in their absence if the delay would compromise the maximum time 
allowed in the procedure. In such circumstances a full account of the hearing will be provided in a 
letter which confirms the decision taken. 

 



 

 

 

 

 

 

 

 

 

 

 

Summary Action / Timetable of Capability Process 

 Stage Action Timescale 

NOT PART OF 
CAPABILITY 

PROCEDURE 

 Normal management, 
performance monitoring and 
support within School 

On going 

NOT PART OF 
CAPABILITY 

PROCEDURE 

 Initial concerns regarding 
sustained poor performance of 
teacher, additional support and 
‘light touch’ monitoring.  

 

Remains part of normal School 
management procedures 

In most instances teacher performance 
should  improve and additional support etc 
will cease 

CAPABILITY PROCEDURE COMMENCES 

 INFORMAL 
STAGE 

1st interview  - notification of  

 

Capability Procedure  

 

Teacher may register objection 

2nd   interview –review   

Length of the period for the review should be 
made clear at the outset and should be 
commensurate with circumstances of the 
case (up to 6 weeks). 



 FIRST 
FORMAL 

3rd interview – written warning -
‘date of entry’ 

Appeal to governors available 

Constitutes ‘date of entry’; Commencement 
of maximum ‘Two weeks' period 

Written warning to remain on record for 
three full terms after issue. 

 SECOND 
FORMAL 

4th  interview, review of First 
Formal stage-  second written 
warning  

 

Appeal to governors available 

Commencement of second term of ‘Two 
weeks' period. 

Written warning to remain on record for six 
full terms after issue. 

 THIRD 
FORMAL 

5th  interview  

 

Dismissal (Capability) committee  

 

Appeal to Appeals committee 

Completion of second term of ‘Two weeks' 
period (if deemed suitable a further review 
period may be available). 
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