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     WHICH RIGHTS ARE FACING CHALLENGE IN THE SEX AND 

GENDER DEBATE? 

 

It is a feature of the debate regarding women’s rights and trans rights that 

when women assert their rights, they are often accused of being against 

trans rights and transphobic. Many propose ‘inclusion’ as the human rights 

and equality ideal, while any assertion of difference and boundaries 

between women and transwomen is often characterised as regressive and 

an attempt to remove the rights of trans people. Those trying to engage with 

the issue in good faith can nd it hard to locate the truth, especially when 

politicians are largely unwilling to help, and often don’t base their 

commentary on the law. 

To help clarify this issue, and elucidate which rights are facing challenge in 

this ‘clash of rights’, the relevant sections of the Human Rights Act 1998 and 

the Equality Act 2010 are reviewed below. Please note that we use clear 

language regarding sex throughout, as we are addressing sex-based rights 

and we also wish to make it clear that any reasons for differential treatment 

are always based on sex, not gender identity. As such, please note that 

‘female’ and ‘male’ are both used as sex terms, as dened in the Oxford 

English Dictionary: 

 

Relevant Human Rights – the Human Rights Act 1998     

Article 3 – Freedom from torture and inhuman or degrading treatment:  

•  Women in prison are currently housed alongside trans identifying male 

prisoners, including male sex offenders who have gone on to sexually 

assault female prisoners. A UK high court (in FDJ v Secretary Of State For 

Justice) recognised that the Article 3 rights of female prisoners can be 

breached where they are impacted by male inclusion in the female 

estate (and they have been).  

 

The Judgment noted that “women prisoners in general are a 

vulnerable cohort and that past experience of sexual abuse or rape is 

prevalent… (and the) introduction of a transgender woman into…a 

women’s prison carries…a greater risk of sexual assault than would be 

the case (with a female)”, and also that the ‘fear and anxiety’ caused 

by their inclusion can be ‘acute’, and the “psychological impact…is 

likely, in many instances, to be signicant”. The Judgment further noted 

that while sexual assault can “(attain) the level of gravity 
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contemplated by art.3 (so can) taking…steps which increase the risk of 

art. 3 mistreatment”. 

 

•  Trans people’s Article 3 rights are protected via same-sex provision, for 

example in prison trans identifying females can be housed in the 

female estate, and trans identifying males in the male estate (and most 

are) however they can also be housed in a third estate that would 

meet any additional needs, including addressing potential concerns 

regarding safety. Therefore breaching women’s Article 3 rights in this 

way is also neither proportionate nor necessary.  

 

(Though it should be noted that in FDJ v Secretary Of State For Justice, 

the Judges found in favour of the Defendant on the basis that housing 

trans identied males in the female estate would, in their opinion, not 

always breach women’s Article 3 rights, however this does not change 

that it is the Article 3 rights of women that are being breached, nor 

does it change that this does not have to happen). 

 

•  In summary: Women’s Article 3 human rights are being breached and it 

is not justied. Trans people’s Article 3 human rights are not facing 

breach, unless they are not provided with a third space where they 

should be. 

 

Article 8 – Respect for your private and family life:  

•  This includes the right to control who sees your body, and requires 

single-sex spaces to be made available in appropriate public and 

communal spaces to provide bodily privacy. Where women’s single-

sex spaces providing privacy become mixed-sex by admitting trans 

identifying males, women are losing their Article 8 rights, and yet this 

has happened in many such spaces. 

 

•  Trans people’s Article 8 rights can be protected via same-sex provision 

or gender-neutral provision (the latter of which can also protect 

against any privacy concerns regarding identity) depending on the 

circumstances. Therefore breaching women’s Article 8 rights is also 

neither proportionate nor necessary. 

 

•  In summary: Women’s Article 8 human rights are being breached and it 

is not justied. Trans people’s Article 8 human rights are not facing 

breach in respect to bodily privacy or information privacy in relation to 

single-sex spaces, unless they are not provided with a third space 

where they should be. 
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Article 9 – Freedom of thought, belief and religion *and* Article 10 – Freedom 

of expression: 

•  Gender critical feminists – women who reject that gender/stereotypes 

dene women and men, and who believe sex is the only innate, xed 

difference between women and men, and that sex matters politically – 

wish to exercise their Article 9 and 10 rights to be able to hold and 

express such thoughts and beliefs. A UK Court of Appeal (in Maya 

Forstater v CGD Europe and Others) has recognised gender critical 

thought and belief as ‘worthy of respect in a democratic society’, and 

as protected speech.  

 

Nonetheless, trans pressure groups have campaigned and lobbied to 

breach the Article 9 and 10 rights of gender critical women, and where 

these rights have been breached, women have been subject to losing 

employment and opportunities, and have faced hostility and 

harassment in the workplace and in education settings, among much 

else (including deteriorating mental and physical health).  

 

Stonewall and other trans pressure groups/lobbyists want gender 

critical speech to be deemed transphobic, and therefore understood 

as both unacceptable and a hate offence.  

 

•  Those who believe in gender identity – i.e. the idea that 

gender/stereotypes dene women and men, and that sex is largely 

meaningless as a characteristic – are facing no such challenge. 

Gender critical women, along with the rest of society, accept that 

people who wish to believe in gender identity and give voice to that 

belief, should be able to do so in a democratic society, no matter how 

harmful those views may be. 

 

•  In Summary: Women’s Article 9 and 10 human rights are under attack 

and being breached, and trans people’s are not. 

 

Article 11: Freedom of assembly and association: 

•  Article 11 protects people’s right to protest by holding meetings and 

demonstrations with other people. In response to assaults on women’s 

rights, women have sought to hold meetings, and to at times march 

and protest, to stand up for their rights. This has included lesbian 

women who are ghting back against the pressure to be sexually open 

to male partners.  
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For exercising these rights, women have been abused, harassed and 

assaulted by trans rights activists, who have also tried to prevent 

meetings arranged by a number of feminist groups across the country 

from happening at all, often using intimidation tactics.  

 

•  Trans rights activists have been able to fully exercise their Article 11 

rights without women, or anyone else, trying to prevent them from 

doing so. Even when they have been calling for the murder of feminists. 

 

•  In summary: Women’s Article 11 human rights are under attack, trans 

people’s are not. 

 

Article 14: Protection from discrimination in respect of these rights and 

freedoms: 

•  Discrimination occurs when you are treated less favourably than 

another person in a similar situation and this treatment cannot be 

objectively justied, or where you are disadvantaged by being treated 

the same as another person when your circumstances are different. 

Here, discrimination is only in respect to the rights and freedoms 

outlined in the Human Rights Act. 

 

•  In summary: Whether it is in regard to prisons, single-sex spaces, 

freedom to express their views or to meet and protest in their political 

interests as a class (and much else), women’s human rights are being 

attacked, breached and eroded. However trans people are not 

facing this, except potentially in the few situations where they might 

not be offered a third space where they should be. Though it should be 

noted that while feminist groups are also arguing for third spaces for 

trans people in places like changing rooms and prisons, trans pressure 

groups such as Stonewall are not. 

 

 

Relevant Protected Characteristics – the Equality Act 2010 

The Protected Characteristic of Sex: 

•  Sex is the basis on which women and girls face discrimination as 

women and girls, and on which they have needs for specic equality 

interventions, and the Equality Act recognises this. Women and girls 

require their human rights to be upheld (as above) which includes 
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having the spaces they need in order to be able to fully participate 

within society.  

 

•  The Equality Act outlines single-sex exceptions which allow providers to 

run their spaces on a single-sex basis, meaning males, including those 

with trans identities, can be lawfully precluded from such spaces, so 

long as this can be objectively justied. The most recent judicial opinion 

on this issue (in AEA v EHRC) is that the desire for privacy can 

objectively justify using the single-sex exceptions to preclude trans 

identifying males from women’s spaces; the Judgment stated “The 

(EHRC Code of Practice shows) that exclusion (of trans persons) is 

permissible if it would be a proportionate way of achieving a legitimate 

aim: for instance, in the example given, the preservation of all users' 

privacy and decency”. Which means single-sex spaces for the purpose 

of privacy is a legitimate equality measure for women and girls.  

 

•  Despite the Equality Act providing these protections, and despite 

women and girls being clear they need these protections, groups such 

as Stonewall have lobbied for the single-sex exceptions as they pertain 

to trans people to be removed from the Equality Act, which in effect 

would remove women’s rights to any single-sex spaces.  

 

•  Even though they have been unsuccessful in achieving this, groups 

such as Stonewall have given ‘misleading’ advice to 

providers/employers/suchlike, resulting in many incorrectly believing 

they cannot lawfully offer single-sex spaces for the purposes of 

privacy/any other objective justication (of which there are many - 

including for reasons of psychological distress, physical safety, and 

recovery).   

 

Stonewall in particular appears to have had much success in instilling its 

rewriting of equality law throughout society, that is until the Reindorf 

review - commissioned by the University of Essex - exposed that working 

with Stonewall had led to incorrect policy “stating the law as Stonewall 

would prefer it to be, rather than the law as it is. To that extent the 

policy is misleading…(and) it cannot be said that the examples given 

(in the policy) would invariably amount to unlawful discrimination or, in 

some cases more accurately, harassment”. One of the examples of 

‘unlawful discrimination’ in the policy was “denying (a trans person) 

access to (opposite) sex facilities”. As the Reindorf review makes clear, 

“This does not accurately state the law… the Equality Act 2010 

contains specic ‘sex-based exceptions’ (see s187)…permitting the 

exclusion of trans people from…sex-segregated services in their 

‘acquired gender’”. 
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•  In summary: Women’s Equality Act protections have been under 

attack by trans rights activists and their groups for years; they have tried 

to ensure women’s human rights and equality protections are eroded 

throughout society, and women have faced discrimination and 

inequality as a result of this erosion, as outlined in the Article 14 section 

above. 

 

The Protected Characteristic of Sexual Orientation: 

•  LGB people have the right not to be discriminated against due to their 

sexual orientation. Despite this, trans pressure groups have deemed 

lesbian women who are not open to dating trans identied males, as 

hateful and detestable. This kind of attitude has led to lesbian women 

losing their own spaces, and their ability to 

organise/meet/socialise/protest as a group of lesbian women. Trans 

rights activists have also attacked lesbian women for reporting sexual 

assaults where the perpetrator is a trans identifying male. 

Establishments have even thrown women out because they are 

lesbians and express this. And two lesbians who co-founded a charity 

for LGB people are currently facing a legal attempt - led by a trans 

charity - to remove their organisation’s charitable status.  

 

•  In summary: Lesbian women are facing hostility, discrimination, 

inequality and homophobia (among much else) as a result of the 

attacks on their sexual orientation by trans rights activists and trans 

pressure groups. 

 

The Protected Characteristic of Religion or Belief: 

•  As outlined in the section on Article 9 and 10 human rights above, 

gender critical thought and belief is protected speech under the 

Equality Act, and has parity with gender identity thought and belief in 

this respect. This means being able to express gender critical views is 

part of the exercise of equal rights within our democracy, yet as also 

outlined above, women have been attacked and have had their 

human rights breached for expressing such views.  

 

•  In summary: Women have faced discrimination and inequality in 

respect to being able to express their gender critical views, whereas 

trans people have not faced challenge to these rights in respect to 

gender identity. 
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The Protected Characteristic of Gender Reassignment: 

•  Trans identifying people have the right not to be discriminated against 

due to their trans status. This was thought to cover transwomen and 

transmen, but most recent tribunal opinion (in Taylor v Jaguar Land 

Rover) is that this protection also extends to those with non-binary 

identities. This means that, for e.g., employers, universities, membership 

organisations, providers of goods and services etc, cannot treat a trans 

person unfavourably because of their trans status. Which gives trans 

people the same protections as all other protected classes. 

 

However as outlined above, holding this protected characteristic does 

not provide an unqualied right to access provisions for the opposite 

sex – indeed trans people do not have an absolute right to opposite 

sex provision and never could because this would prevent others from 

exercising and enjoying their rights, freedoms and equality.  

 

As such, women asserting their human rights and/or equality 

protections are not attacking trans rights, but are exercising the very 

rights which give rise to qualications in the Equality Act meant to 

balance the rights of all and prevent hierarchies.  

 

•  In summary: Trans people enjoy full and equal protections to all other 

protected classes under the Equality Act based on their dening 

characteristic, and these rights are neither under attack nor facing 

erosion. And further, women exercising their rights is not an attack on 

the rights of trans people, but an exercise in equal rights to trans 

people, including shared universal human rights. 

 

Conclusion: 

The debate around trans rights and women’s rights has been subject to gross 

levels of propaganda and disinformation; women’s rights have been 

egregiously portrayed as transphobic, and what is portrayed as trans rights is 

often actually the breach of women’s rights in an attempt to create a 

hierarchy of rights.  

The breakdown above was conducted with the aim of clarifying which 

human rights and equality protections are relevant in this debate, and which 

rights are being attacked, breached and eroded. This should help anyone, at 

any level of engagement, understand what is happening: While women’s 

human rights and equality protections are under heavy attack from trans 

pressure groups and activists, facing erosion throughout society, leading to 
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discrimination, inequality and personal harm, trans people are free to enjoy 

their rights and protections - the only area where this might not be the case is 

in regard to third spaces, which feminists are ghting for, not against.  

This breakdown also makes clear that anyone who takes the view that trans 

people must always be treated the way they identify, is demonstrably taking 

a position that is anti-universal human rights and anti-women’s equality. It is 

possible to support both trans rights and women’s rights, which means 

restoring women’s human rights, enforcing their equality protections, and 

providing third spaces for trans people where they are needed.  

And lastly, GRA reform was not addressed above as it is not a human right 

under the Human Rights Act to be able to change legal sex on the basis of 

self-declaration – indeed the position of the European Court of Human Rights 

is that requiring a medical diagnosis of dysphoria to change legal sex does 

not breach the human rights of trans people under the European Convention 

on Human Rights (see Garcon and Nicot v France for example). As such, 

opposition to Self ID does not constitute opposition to the human rights of 

trans people, however supporting any idea that single-sex provisions should 

operate on the basis of Self ID *is* in opposition to the human rights (and 

equality) of women and girls, as demonstrated above.  


