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In the country of rigid Louis XIV-style etiquette, straight Napoleonic roads, and 
Gaullist aversion to compromise, flexibility is a “bad thing”.  
 
Even modified into flexicurity (flexibility for the employer but with security for the 
employee), it is still far too controversial. So, although flexicurity is what they are 
aiming for, neither the French trade-unions, nor the French government have dared to 
use the word. The recent trade union agreement between trade-unions and the French 
equivalent of the CBI, is safely called “accord interprofessionnel sur le marché du 
travail”. The even more recent draft law put forward by the government slightly more 
daringly refers to the “modernisation du marché du travail”. 
 
Still, for once, economic efficiency and the competitiveness of business appear to be a 
legitimate aim to employment law, and placed (if not on the same footing) at least 
alongside the employees’ welfare. Traditionally, employment law’s only aim was to 
improve terms and conditions of employment because of the inequality of bargaining 
power of individual employees against their employer.  
 
Even more revolutionary, the recent draft law is not really the child of the Assemblée 
Nationale or even the government. Instead, it transposes the terms an agreement 
between all major French trade-unions (except the CGT) and the employer’s 
representatives. Sarkozy had promised to pass a law making mandatory the terms of 
such an agreement, and amazingly, an agreement was reached on the most sensitive 
subject in French employment law. The compromise was that if employers gained more 
flexibility, employees should also gain more security.  
 
What does this newly just about respectable flexibility mean?  
 
It can mean job flexibility in the sense of the ability to redeploy workers on different 
tasks, according to the employer’s changing needs. It can also mean working time 
arrangements that can be varied according to the business’ requirements or the 
employee’s choice as to worklife balance. France has been particularly prolific these 
last few years in creating laws regulating working time. But flexibility really matters 
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when it means the ability to shrink or grow the workforce quickly, easily and cheaply. 
Hiring is not problematic in France with a pool of 8% unemployed people into which to 
tap. But firing is another matter.  
 
So firing is the subject on which the French trade-unions and Sarkozy’s government 
have chosen to concentrate this spring, and so firing is what I’ll be talking about, 
showing you what the changes tend to bring in terms of added flexibility for employers, 
and added security for the employee.  
 
There are 3 ways for a French employer to get rid of employees: 
the traditional route: a dismissal 
the damage control strategy: settlement agreement 
the alternative way: fixed-term contracts 
 
Sarkozy has addressed all 3 and my aim is to show you how he intends to make them 
more “flexisecure”.  
 

 
1. The traditional way: a dismissal 
 
1.1. Currently: slow and sticky 
 
The Procedure is long 
To dismiss “cadre” (mgr) redundant, first a written invitation to a pre-dismissal 
meeting must be sent. The meeting can only held 5 working days after (ie a week). 
The dismissal letter can only be sent 2 day (if it is a dismissal for misconduct or poor 
performance) or 15 days (if it is a redundancy) after the meeting. It is only once it 
has been received by the employee that the redundancy takes effect. And then you 
have to add the notice period, which is usually 3 months for a cadre.  
 
 
If the redundancy concerns more than 10 employees, the employer must put out for 
consultation with the staff reps a plan de sauvegarde de l’emploi (Work 
redeployment plan stating the economic reason of the reorganisation, the measure to 
avoid as many redundancies as possible,  working time reduction, redeployment 
opportunities, and the selection criteria if redundancy is unavoidable). There should 
be at least 2 meetings with the reps. The dismissal letters can only be sent after the 
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consultation process is finished and after the employer has replied to the Labour 
inspectorate (to whom the plan is communicated) if it puts out some questions. The 
whole process takes between 6 weeks and 3 months, sometimes much longer if the 
plan is challenged in court. 
  
But the real hurdle is that any dismissal requires a precise and objective justification. 
Redundancy is a justification but a high threshold needs to be satisfied, the 
companies have to show economic difficulties, or threat to the competitivity and that 
there was no other option available. A mere desire to reorganise the company in a 
more efficient way is not sufficient. If the dismissal is based on a legitimate criticism 
of the employee personally, such as inefficiency, the dismissal letter must precise in 
what particular instances the employee was deficient, how this inefficiency has been 
measured.  
 
 
1.1.1.Loopholes:  

 
During the trial period, the employment can be terminated by a simple letter that does 
not need to state any justification. There is no pre-dismissal interview and usually no 
notice period.  
 
Up to now we have had the CNE. Its 2 first years were considered to be like an 
extended trial period with a termination possible without justification and interview. 
Upon termination (except in cases of gross misconduct), the employee receives a 
generous indemnity (compared to the usual dismissal indemnity) 8% total salaries paid 
to date.  
 
It has proven very popular: 1.1 millions have been concluded since august 2005. 
However, it gave rise to numerous challenges in court, some appeal courts holding that 
such a termination was contrary to ILO convention 158 (ratified by France) which 
states that a dismissal must be justified and that the employee must have the 
opportunity to answer to the employer’s allegation. This should not apply during the 
trial period, provided this trial period is not unreasonably long and 2 years was deemed 
too long.  
 
In the circumstances, the CNE was a practically unsound structure and something 
needed to be done. The option chosen was to get rid of it.  
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1.2. the changes: more secure than flexible 

 
This aspect of the agreement is very much about the security of the employee, and not 
at all about flexibility.  
 
The most important change is that the controversial CNE is suppressed (art. 9) and it is 
heralded that every dismissal must have a real and serious justification that must be 
made known to the employee (article 4). This is a blow to many in France who 
heralded the creation of the CNE as the entry of France to the flexibility path.  
 
The trial period is more regulated (article 2) with set minima and maxima (that can still 
be varied in a collective bargaining agreement) of 1 or 2 months for a worker and up to 
3 to 4 for executives (mgrs). It can be renewed once. This is not really new, although 
the set minima are welcomed by many employers. What is more new is that a notice 
period must now be respected: 48h if the trial period is terminated during the 1st month, 
1 week after 1 month, 1 month after 3 months.  
 
The legal dismissal indemnity is more generous. On top of the notice period, 
employees who have 2 years seniority are entitled to a dismissal indemnity, unless they 
are dismissed for gross misconduct. This 2 year threshold will be reduced to one and 
the indemnity will be 1/5 of a month’s pay per year of seniority for all cases (up to 
now, this was the most generous rate, reserved for redundancies, other kind of 
dismissal only get half of that). A worker dismissed after 10 years will now get 2 
months indemnity. But industry wide collective agreement usually provide for much 
more generous, so this particular modification will not have a big impact.  
 
A dismissal will therefore remain a long and bureaucratic affair. The loopholes enjoyed 
so far by employers will be partially closed.  And there will probably be a renewed 
interest for the traditional damage control strategy: the settlement agreement. So we’re 
now back to the second way of firing people.   
 

2. The damage-control strategy: settlement agreement 
 

2.1. Currently: highly desirable but delayed and risky 
 



                            

5 

The French employee is not afraid to go to court. ¼ of dismissal for personal motive 
claimed unfair dismissal in an employment tribunal. 
 
UK 84.000 employment tribunal claims in 2006/2007 of which only 35.000 are 
unfair dismissal cases.  
In France, more than 202.6458 claims in 2005 of which 70% ie 140.000 are unfair 
dismissal. 5 times more. This is particularly striking because although there are 
roughly as many British and French people of working age, there are 3 million more 
people in employment than in Britain. So 4 times less claim despite 3 million more 
employees.  
 
The employment tribunal usually take 1 year to decide on a case, to which you must 
add at least 18 more months if there is an appeal. The legal costs are less than in 
England but the damages are generous: the law says that the employee should get 
minimum 6 months pay after 2 years seniority.  French employment lawyers now 
reckon around 1 year pay for 8 y seniority, between 2 and 3 years if the employee is 
a staff rep. There is no maximum but France is not yet used to the extraordinary 
amounts awarded here in some discrimination cases. French judges tend to think in 
months or year’s pay, not in loss of earnings. 
 
Nonetheless, settlement agreements are rare compared to the UK. Whereas 27% of 
claims get to the judge here, the figure is 50% in France. That means 100.000 
employment cases are handled by the courts, instead of 20.000 in UK (5 times 
more). 
 
Why? First of all because of the delay. A settlement agreement can only take place 
after a cooling off period of 2 weeks after the dismissal has become effective. 
Theoretically, one can reach a deal with an employee under which he resigns, which 
avoids all the delays around the dismissal interview, but in practice no one does that, 
first of all because any indemnity agreed to be paid will be considered to be taxable 
pay, (when employee’s and employer’s contribution are added up, this means tax at 
70%, so a 3 month’s pay indemnity in effect actually costs 5 month’s pay). The 
other reason is because an employee who has resigned does not get unemployment 
benefits, which in France is very generous: around 60% of the salary for min 6 
months and up to 3 years depending on the employee’s age and the length of time he 
was in employment.  
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Also, settlement agreements are not necessarily secure if later challenged by the 
employee. The employment tribunal can hold the agreement to be null and void if it 
decides that the consideration offered by the company is not enough. 
 

The new law will specifically address these hurdles and this is really where the 
flexibility comes into play.  

2.2. the new consensual termination (rupture conventionelle article 5): quicker, 
flexier but still secure 

 
It can happen before the dismissal. Settlement agreements only occur in imminent or 
actual litigation. A dismissal must have been enforced, and at least the intention to 
bring a claim must have been communicated before Now there is an agreed 
termination route which allows employer to completely escape the classical route 
through the negotiation. No need any more to respect the long procedure with the 
interview. 
 
No need to write a painful letter describing precisely what the employee has done 
wrong. 
 
No social security contributions on the agreed payout: it is taxed like payments 
under a settlement agreement after dismissal (ie not too much 10%) not like 
payments under an agreed resignation deal (far too much!). 
 
The employee loses none of the dismissal “benefits”: he is entitled to unemployment 
benefits. 
 
He will also get at least as much as his dismissal indemnity. Consideration cannot be 
less than the legal (newly raised) dismissal indemnity. Now that there is a minimum, 
it is also to be hoped that judicial contestation on the consideration will become less 
of an issue because  
 
But it is also secure: 
The employee can be assisted during the negotiation; there is a cancellation right of 
14 days. At the end of 14 days, agreement is sent to the labour inspectorate who has 
15 days to accept or refuse. Silence after 15 days equals acceptation except for staff 
reps who need express authorisation. Termination only takes place after the implicit 
or explicit acceptation. 
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All sounds marvellous, but there is a big caveat: it can’t be used to escape the 
collective redundancy consultation. To British lawyers, used to settle before 
dismissal, it may seem overdue but nonetheless in France, it is a revolution. It 
provides for the ability to get rid of employees without the nightmare, at a price. 
Real measure of flexibility but cushioned with protection. To me this is the measure 
which gives the law its flexisecure credentials. 
 
But there is another, more traditional way that employers use to escape the dismissal 
regulations. That is to agree from the beginning that the contract will end at a certain 
date: the fixed-term contract.  
3. The alternative routes: fixed-term contract  

 
3.1. Currently: an escape route tightly controlled 
 
The great thing about a fixed term contract is that it dies naturally. No need to write 
letters, meet with the employee and find justification. It just ends at the agreed date. 
But that goes with a price. 
 
Firstly, it is more expensive than a dismissal. The employee gets more that the usual 
dismissal indemnity on termination: he gets 10% of total salary perceived during the 
contract, unless he has refused the offer of a permanent post in the company.  
 
Far more importantly, termination can only occur at the term. Even when economic 
circumstances change, the contract cannot be shortened except in cases gross 
misconduct or force majeure (strictly defined by law: can’t have been foreseen, can’t 
be avoided, must have dire consequences). If not, all salaries that should have been 
paid until the term of the contract are due.  
 
Fixed-term contracts are also very strictly regulated. They cannot be used on a 
permanent post. The are only permissible on specific listed cases. The most useful 
are the contract to replace an absent employee (on maternity for instance), or to deal 
with a temporary increase of activity.  
 
The contract can be renewed once, but cannot last more than 18 months in total. But 
if in last 6 months, there has been a redundancy, the maximum duration of a contract 
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for temporary increase of activity is 3 months. If the contract last longer, it becomes 
an indefinite term contract.  
 
The new law aims to correct some of these rigid rules by creating a new type of 
fixed-term contract: the contract for the realisation of a defined object. COD 
 
 
3.2. the flexisecure improvements 
 
2 great innovation:  
 
- it can last for longer and there is no need to provide for a fixed end date. It must 
only precise what is the foreseeable duration, and what is the result that will trigger 
the end of the contract. What will the realisation of the object be. It should last 
between 18 and 36 months. 
 
- an early termination possible but it should have a real and serious justification. 
Otherwise, back to the fixed-term contract usual rule, all salaries due until the terms 
need to be paid.  
 
This does allow for flexibility. But the law provides that such contracts can only be 
concluded with “cadres” managers, that this is a 5 years experiment and, more 
importantly, such contracts are only possible if there is a collective bargaining 
agreement in place to regulate its application. So actually, all what the law does is to 
create a field of negotiation between the trade-unions and the employer. It does 
allow for more flexibility but we can be sure that the trade-unions will not agree to it 
without trying to add additional conditions and guarantees. 
 
Conclusion 
 
So on the whole; does this new law achieve flexicurity? Where does the 
balance stand between flexibility and security. I can give you a hint: it has been 
approved by the French trade-unions. That means it must be secure, otherwise, the 
barricades would be up.  

 
But we could argue that the prime source of insecurity is the inability to obtain a job 
and that the most important role of government in addressing insecurity and more 
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generally social exclusion is to raise the level of employment through its fiscal, 
industrial, monetary policy. 
 
Government should also assist workers to regain employment. One of Sarkozy’s 
campaign promise was to use the stick of denying welfare benefits to those who are 
not seriously looking for a job. Unemployment benefits would be suppressed after 3 
refusals It may be natural elsewhere, like in Denmark, but in France this is still 
sacrilege.  
 
So is this draft law really worthwhile? Well, it may sound much to an English ear 
but it does introduce some dose of much-needed flexibility, I think principally with 
the new consensual termination, without making the employees or trade-unions feel 
insecure. 
 
It is also fascinating in itself that an agreement was reached on such controversial 
topics and there is great hope in France that that will mean less litigation. French 
employment law looks sometimes like a battling fields where nobody is satisfied, 
employers constantly criticising the lack of flexibility and the trade-unions always s 
fighting got more security.  An appeasement on the subject is more than welcomed.  
 
It remains true that Sarkozy has chosen a much softer method than Thatcher’s 
deregulation. Whether this strategy will produce enough flexibility to get around the 
rigidity of French employment law remains to be seen. But if I sound pessimistic, it 
may just be because I have been contaminated after 4 years living in England. 


