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1. References: 

• Mental Capacity Act 2005 

• Mental Capacity Act Code of Practice 

• Deprivation of Liberty Safeguard Code of Practice 

• Adults with Incapacity Act (Scotland) 2000 

• Human Rights Act 1998 

• Restraint Policy 

• Consent Policy 

• Safeguarding Adults Policy 

• The Law Society - Identifying a deprivation of liberty (2015) 

• Care certificate Edexcel (2015) 

• Care Act (2015) 

• Statement on Care Quality Commission (CQC)’s roles and responsibilities for 
safeguarding children and adults (2015) 

• EnViva Complex Care – Unexpected Death of a Client Policy 
 

2. Scope: 

• All Staff  

• All clients over the age of 18 that lack capacity to give consent to their care and 
treatment who are receiving care or treatment in circumstances that amount to a 
deprivation of liberty order to protect them from harm and it appears to be in their 
best interests. 

 

3. Policy Statement: 

 
4. Overview: 
 

The Mental Capacity Act 2005 provides the legal framework for acting and making decisions on 

behalf of individuals who lack the mental capacity to make decisions for themselves. Everyone 

working with and/or caring for an adult (aged over 16), who may lack capacity to make specific 

decisions for themselves, needs to be aware of and behave in accordance with the Act. 

 
 

EnViva Complex Care is committed to working in partnership with outside agencies to 

empower and protect the rights and liberties of its most vulnerable clients, always acting 

in their best interests.  Our responsibility is to assess, review and refer to the relevant 

commissioning body.  This is where our responsibility ceases. 
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The Act covers a wide range of decisions made and actions taken on behalf of people who may lack 

capacity to make specific decisions for themselves. These can be decisions about day to day matters 

– like what to wear or life changing events such as whether the person should undergo a major surgical 

operation or make decisions about changes in their care. 

The Deprivation of Liberty Safeguards (DoLS) 2007 are an amendment to the Mental Capacity Act 

(MCA) 2005. The DoLS Code of Practice is a supplement to the MCA Code of Practice; they provide the 

legal framework to protect those who may lack capacity to consent to the arrangements for their 

treatment of care and where levels of restriction or restraint in delivering care may be depriving the 

person of their liberty. These Codes of Practice should remain the main point of reference for staff 

working with deprivation of liberty issues. 

THE CODE OF PRACTICE 

This policy is based on the Mental Capacity Act 2005 Code of Practice but is not intended to replace 

it. References to the relevant paragraphs of the Code are made in brackets. There is also a separate 

Code that focuses specifically on the Deprivation of Liberty Safeguards (DoLS) which has been added 

to the Act since its original publication in 2007. 

Both the main Code and the supplementary DoLS have statutory force. Practitioners need to 

demonstrate that they have followed the best interests’ decision to be assured of protection under 

the Act. Most importantly, decisions must always be recorded. 

The Procedure: Definitions 

Mental Capacity is the ability of an individual to make decisions regarding specific elements of their 

life; it is sometimes referred to as competence. It must be recognised that capacity may have varying 

degrees and that an individual may have capacity to make different decisions about a situation 

depending on its complexity. 

A lack of capacity could be due to: 

• A stroke or brain injury 

• A mental health problem 

• Dementia 

• A learning disability 

• Confusion, drowsiness or unconsciousness due to illness or treatment 

• Substance Misuse 

Lack of capacity may not be a permanent condition. Assessments of capacity should be time and 

decision specific. 
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Consent is the voluntary and continuing permission of the person to the intervention or decision in 

question. It is based on an adequate knowledge and understanding of the purpose, nature, likely 

effects and risks of that intervention or decision, including the likelihood of success of that 

intervention and any alternatives to it. Permission given under any unfair or undue pressure is not 

consent. 

Restraint: ‘restricting movement’ or ‘restricting liberty’, many interventions may unintentionally 

restrict movement – for example safety sides on a bed, locking a room so a client is unable to wander 

or to protect an individual from intruders. 

An alternative plain English definition is ‘stopping a person doing something they appear to want to 

do’ 

Deprivation of Liberty (DoLS): a term used when a person’s freedom is taken away. 

Independent Mental Capacity Advocate (IMCA): a trained person who provides support and 

representation to a person who lacks capacity to make specific decisions. The IMCA will represent the 

clients’ feelings and can challenge the decision maker on the client’s behalf. An Advocate works one-

to-one with a person to develop their confidence wherever possible and will try to ensure that the 

person feels as empowered as possible to take control of their own life. An IMCA must be instructed 

in certain decisions regarding serious medical procedures or changes of accommodation if there is no-

one else to support or represent them or be consulted. The IMCA does not make decisions about 

capacity. The advocates check that the process of assessing capacity and determining best interest 

has been carried out in accordance with the principles of the Act and the supplementary Deprivation 

of Liberty Safeguards. 

Decision Maker is anyone who is making a health and welfare decision on behalf of another person. 

This can be a Support Worker or relative who decides about everyday events such as food ordering or 

dressing. More serious decisions should be made by people in more senior roles. Decisions regarding 

a change of accommodation should be made by the multi-disciplinary team. 

Best Interests is about ensuring that everything done for (or on behalf of) a person who lacks capacity 

is in their best interests. The Act provides a checklist of factors that assessors must work through and 

decisions must be documented in care plans. 

Enduring Powers of Attorney remain if made before October 2007 for property and financial affairs 

only. 

Lasting Powers of Attorney, which can apply to personal welfare decisions (including health care and 

consent to treatment) as well as property and financial affairs (existing enduring powers of attorney 

will continue to be valid until death of either party). 
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The Court of Protection deals with serious decisions affecting healthcare and personal welfare 

matters of adults who lack capacity in difficult situations where there are disagreements. Any 

application to the Court of Protection by health and social care professionals may be made when all 

attempts to resolve any disagreements by using existing advocacy services, Patient Advocacy Liaison 

Services (PALS) and existing complaints procedures have been followed 

Deprivation of Liberty Safeguards (DoLS) apply to anyone who is: 

- aged 18 and over; 

- suffers from a mental impairment or disability of the mind – such as dementia or a profound 

learning disability; 

- lacks the capacity to give informed consent to the arrangements made for their care and / or 

treatment; and 

- for whom deprivation of liberty is considered after an independent assessment, to be 

necessary in their best interests to protect them from harm. 

PRINCIPLES 

The Mental Capacity Act establishes five “statutory principles” which underpin the legislation, and 

which must be applied in all circumstances.  These are: 

1. A person must be assumed to have capacity unless it is established that they lack 

capacity. 

2. A person is not to be treated as unable to decide unless all practicable steps to help 

him / her to do so have been taken without success. 

3. A person is not to be treated as unable to decide merely because he makes an unwise 

decision. 

4. An act done on a decision made, under this Act for or on behalf of a person who lacks 

capacity must be done, or made, in his/her best interest. 

5. Before the act is done, or the decision is made, regard must be had to whether the 

purpose for which it is needed can be as effectively achieved in a way that is less 

restrictive of the persons rights and freedom of action 

MAKING DECISIONS ABOUT CAPACITY 

The Act sets out a two-stage test to determine whether a person lacks the capacity to make a 

particular decision 
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Stage 1 – Establish whether a person has an impairment of, or disturbance in the functioning of, 

their mind or brain. (Code of Practice paragraph 4.3 to 4.12) 

This needs to be established as without this the person will not lack capacity under the terms of the 

Act. The Code of Practice gives the following examples-: 

• conditions associated with some mental illnesses 

• dementia 

• significant learning disabilities 

• the long-term effects of brain damage 

• physical or mental conditions leading to confusion, drowsiness or loss of 

consciousness 

• delirium 

• concussion 

• the symptoms of alcohol or drug use 

It should be stressed, though, that the issue is not the person’s diagnosis, but their 

capacity to make a decision about a specific issue. 

 

Stage 2 – Establish whether the impairment or disturbance means that the person cannot make a 

specific decision at that time. (Chapter 3 of the Code of Practice – paragraph 4.13 to 4.25) 

The following points need to be addressed. Every possible assistance and support must be given to 

the person to help him/her decide. 

Can the person 

1. Understand information relevant to the decision? 

2. Retain that information? 

3. Use or weigh the information as part of the process of making the decision? 

4. Communicate his/her decision (whether by talking or other means)? 

Evidence to support this must be provided. 
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If the person cannot do any of these, then there may be an issue with their own capacity which 

could require the principles of the Act to be followed. Please remember capacity can fluctuate. 

REFERRAL TO THE INDEPENDENT MENTAL CAPACITY ACT SERVICE (IMCA) (Chapter 10 of the Code 

of Practice) 

The IMCA service has been established by the Mental Capacity Act to provide support and 

representation for people who lack capacity to make specific decisions in certain defined 

circumstances. The IMCA is not the same as an ordinary advocacy service. There are certain 

circumstances when a referral to an IMCA must be made, see a, b and c below. 

a) Healthcare 

If a doctor or healthcare professional is proposing serious medical treatment for somebody who 

lacks the capacity to consent and there is nobody other than paid staff whom it is appropriate to 

consult, the NHS body responsible for the individual’s treatment has a statutory duty to refer to an 

IMCA. 

Serious medical treatment is defined as treatment that involves giving new treatment, stopping 

treatment that has already started, or withholding treatment that could be offered in circumstances 

where: 

• If a single treatment is proposed and there is a fine balance between the likely benefits and 

the burdens to the individual and the risks involved, or 

• A decision between a choice of treatments if finely balanced, or 

• What is proposed is likely to have serious consequences for the individual. 

If the treatment is urgent, that is treatment that cannot be delayed without detriment to the 

individual; the NHS body is not required to instruct an IMCA before commencing lifesaving 

treatment. However, should the treatment continue past the point of being urgent/lifesaving then 

the principles of the Act should be adhered to and a referral to the IMCA Service must take place. 

 

b) Accommodation 
 

If an NHS body is proposing to arrange or change accommodation in a hospital or care home (for 28 

days or more) for an individual who lacks the capacity to consent OR 

If a Local Authority is proposing to arrange or change residential accommodation (for 8 weeks or 

more) for an individual who lacks the capacity to consent AND 

There is no family member or non-professional Support Worker to support them through the 

assessment process, then an IMCA must be instructed. 

 

If the arrangements need to be made as a matter of urgency and there is no time to instruct an 

IMCA, then the accommodation can proceed. However, if the person is then expected to be more 
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than 28 days in hospital or 8 weeks in a care home or its equivalent then an IMCA must be instructed 

as soon as possible after the move.   

 

c) Deprivation of Liberty Safeguards (DoLS) 

 
If a managing authority (the hospital or care home) makes an application under MCA DoLS to 

authorise a deprivation AND 

There is no family member, non-professional Support Worker or deputy to support the individual 

involved through the assessment process then the supervisory body (the local council or CCG) must 

appoint an IMCA under section 39A of the Act.   

 
Discretionary Referrals 

In addition to (a) (b) and (c) above that require the mandatory involvement of an IMCA, the Act also 

outlines two circumstances in which NHS bodies and Local Authorities have additional discretion to 

instruct an IMCA. 

1. Review of Accommodation 
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• Where an NHS body or a local authority has made arrangements for the 

accommodation of a person who does not have capacity to participate in the review 

that is proposed of those arrangements and 

• He/she has been in that accommodation for 12 weeks or more (continuously) and the 

accommodation is not provided under an obligation required by the Mental Health 

Act 1983 and 

• There is nobody other than a paid Support Worker to support and represent him/her 

• The NHS body or local authority may instruct an IMCA if it is satisfied that it would be 

of particular benefit to him/her to be so represented and 

• Before making any decision resulting from the review of arrangements as to that 

person’s accommodation must consider any information given, or submissions made 

by the IMCA. 

The criteria to involve an IMCA in a review are under consideration with partner areas. Any staff 

undertaking a review for someone who meets the first 3 points above, should discuss this with their 

line manager in the first instance. 

2. Adult Safeguarding Cases 

• Where it is alleged or there is evidence that a person lacking capacity is or has been 

abused or neglected or that he/she is abusing or has abused another person and 

• Measures have been taken or are proposed by an NHS body or local authority in 

accordance with any adult safeguarding procedures set up in response to statutory 

guidance, outlined in “No Secrets”  

• The NHS body or local authority may instruct an IMCA if it is satisfied that it would be 

of particular benefit to the individual to be so represented, even if he or she has 

family or friends who can be consulted and 

• Before making any decision or further decision about protective measures, any 

information given, or submissions made by the IMCA must be taken into account. 

 

ASSESSMENT AND CARE PLANNING 

• The core principles of the Act affect the Assessment and Care Planning process. 

• The Care Manager/Field Care Supervisor will complete the Mental Capacity 

Assessment Form to make a Capacity decision and can take advice from others in 
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specialist areas as appropriate. The Care Manager/Field Care Supervisor may involve 

other relevant parties including the family/spouses in this process. 

• The Act allows P.A.’s, healthcare and social care staff to carry out certain tasks with 

protection of liability, provided the principles of the Act have been adhered to and 

there is evidence recorded as to how you are acting in those persons’ best interests. 

These tasks involve the personal care, healthcare and treatment of individuals that 

lack capacity to consent. 

Recommendation 

It is recommended that a record of the Mental Capacity Assessment is documented. 

In order to ensure compliance with the Act and to protect staff from any liability with regard to the 

care/treatment of people who lack capacity it is important that all decisions are fully documented 

with reasons. 

In preparation of the review of My Care Assessment & Plan, the Care Manager/Field Care Supervisor 

should always include an assessment of capacity to consent to the outcomes and actions and 

confirm that these are agreed to be in the person’s best interests.   

The individual’s capacity and best interests must be reviewed on an individual need basis and when 

there is a change of condition that may affect capacity or at the request of a third party. This should 

be at a minimum annually when completing My Care Assessment & Plan review. 

The Code of Practice suggests that if there are issues concerning capacity, it is good practice for a 

personal care plan to be prepared by a multi-disciplinary team and Advocate/IMCA. 

 
ADVANCE DECISION TO REFUSE TREATMENT (ADRT) 
 

a) a) An advanced decision enables an individual aged 18 and over to specify medical 

treatment that they wish to refuse at a time in the future when they may lack the capacity to 

consent to or refuse (except for treatment for a mental disorder under Part IV of The Mental 

Health Act 1983).  

b) It is a general principle of law and medical practice that people have a right to consent to 

or refuse treatment. The courts have recognised that adults have the right to say in advance 

that they want to refuse treatment if they lose capacity in the future – even if this results in 

their death. 

c) A valid and applicable advance decision has the same force as a contemporaneous (made 

at the time) decision. 
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d) Advance decisions can be verbal. However, if a decision involves a refusal of life sustaining 

treatment, it must be in writing and signed by the individual making it (or on their behalf at 

their direction if they are unable to sign) and witnessed. It is the Care Managers/Field Care 

Supervisor’s responsibility to ensure that any advanced decisions have been documented in 

My Care Assessment & Plan. 

e) Advanced decisions must be valid and applicable and healthcare professionals must follow 

an advance decision if it is valid and applies to the circumstance. If they do not, they could face 

criminal prosecution or civil liability. 

f) If there is any doubt over the existence, validity or applicability of such advanced decisions 

then it should be referred to The Court of Protection for determination. For instance, if it is 

unspecific or a change of circumstances has. Declarations can be made by the Court of 

Protection if there are conflicts/concerns or difficulties regarding a persons’ capacity. 

g) An advance decision may be withdrawn by the person at any time by any means except in 

the case of life sustaining treatment were the withdrawal must be made in writing. Oral 

advance decisions may also be made and should be recorded in the individual’s case notes.  

h) If a doctor or other health care practitioner cannot, for reasons of conscience, comply with 

the decision outlined within an advanced decision to refuse treatment, for example, it would 

lead to the individual’s death, arrangements must be made to transfer care to another 

practitioner. 

i) An advanced decision (AD) can only be overruled by a Lasting Power of Attorney (LPA) 

appointed before the AD was made. The Court of Protection may make declarations about 

the existence, validity and applicability of an AD. However, it has no power to overrule a valid 

and applicable AD to refuse treatment.    The provisions of section 5 of the Act allow 

healthcare practitioners to act in an individual’s best interests if they do not know of the 

existence of the AD or there are doubts as to its validity. 

Deciding about DoLS 
 

Care Managers/Field Care Supervisors who believe that a client may be subject to a DoLS safeguard 

can seek advice from the referring funding body. 
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