
Proceedings of the Online Session:

“A lawyer’s view on the
impact of COVID-19 for
regional funds.”
With Q&A



INTRODUCTION:
The Saudi VCPE Association organized a webinar on 30th of April 2020, to address the 
legal perspectives on the impact of COVID-19 for regional funds. The webinar hosted 
two professionals in this field: Mr. Abdulrahman Hammad, Partner at Hammad and 
Al-Mehdar and Mr. Nabil Issa, Partner at King & Spalding. The session was moderated 
by Mr. Faisal Sindi, with an attendance exceeding 25 people from the sector.
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Guest Speakers:

Nabil Issa Abdulrahman Hammad Moderated by: Faisal Sindi
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HIGHLIGHTS FROM THE SESSION:

Positive trends in the wake of COVID-19

JADA (Fund of Funds) and Saudi Venture Capital (SVC) continue to evaluate investments 
into venture capital, venture builder and private equity funds with a Saudi nexus. 

Continue to see Wadi Makkah, KAUST and others actively investing in early stage 
companies.
Importance of working with counsel experienced with these programs.

E-commerce companies are witnessing a boom in growth as parties try online
deliveries or increase online purchases (e.g. Talabat, Mumz World, Deliveroo, Nana etc.)

Sellers keen to close deals due to potential future uncertainty. Potential sellers are more 
willing to sell than in the past. Furthermore, situations have arisen where joint-venture 
partners believe in the future of company and seeing more aggressive partners buying 
out the hesitant partners, often at a discount.

Aspects related to the fund management side

Fund managers should consider the timing of capital calls, and whether to give more 
notice to LPs.

Fund managers need to consider steps to deal with defaulting investors. Importance 
of close coordination with the CMA and potentially needing a CMA ruling prior to taking 
steps to enforce.

Fund managers should consider whether to seek extensions to certain fund periods, 
such as the period between initial and final closing or the investment period. For 
late-stage funds with some dry powder left in the form of uncalled capital, getting 
an LPAC approval could help in adjusting the fund’s life cycle.

Fund managers need to carefully review their side letters and consider enforceability of 
provisions, particularly if a CMA fund.

Importance of review of governance and decision making procedures.

Fund managers should consider creating new blind pool VC or PE funds with at least 
a partial Saudi focus and approaching SVC and Jada. 
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HIGHLIGHTS FROM THE SESSION:

Concerns relating to portfolio companies

Potential need to draw down on capital to support portfolio companies or provide 
security at the fund level (e.g., pledge of units in favor of a lender).

Challenge of conducting due diligence for bolt-on acquisitions (e.g. lack of face to face 
negotiations, on-site visits, management presentations, etc.) Consider appropriate 
terms to cover Covid-19 risks and impact on the business.

Importance of reviewing and renegotiating payment terms to suppliers, landlords, 
lenders, etc.

Need to consider fairly new Saudi bankruptcy law and if the portfolio company qualifies 
for a moratorium on payments and requirements for the same.

Reviewing employment contracts and ensuring legality of revising any employment 
terms.

We are seeing a shift to more investor friendly terms. Consider full ratchet down-round, 
anti dilution, super pro rata preemption, and participating liquidation preference. 

Consider other investment tools permitted by your fund terms, including various forms 
of venture debt.



Nabil: We are definitely seeing new CMA funds still being launched. Currently, there are 
a lot fewer Real Estate funds than in the past. But again thanks partly to the government 
support, we are still seeing parties establishing blind pool VC or PE funds partly targeting 
Jada or SVC on a weekly basis. 

In regard to the CMA, the good news is that we have seen it operating more or less 
as normal. The CMA fund managers are submitting the documents for private funds, 
then if 15 business days pass and they don’t provide comments then the fund is able 
to launch. To be frank, some parties thought the CMA might be less reactive, in that the 
15 business day would pass quietly. However, we are still seeing them react on day 13 
and 14 and providing comments. So do not assume you will be able to get documents 
passed the CMA simply because their personnel are working from home.

Abdulrahman: We have been on calls with the CMA. They were quite progressive as 
things are moving and functioning really well.

Nabil: In the early days of pandemic, we closed a large food and beverage deal where 
Gateway Capital acquired a large stake in the Tim Hortons franchise throughout the 
region. As discussed, we are seeing a surge in parties increasing stakes in existing joint 
ventures, as such does not require a due diligence.  Furthermore, we are still seeing 
clients talk about the PPP deals being announced by the government and PE funds in 
addition to large family groups saying they want to get involved in areas such as PPPs 
in the healthcare housing and transportation sectors,. One such example is a family 
group creating a housing development for a government entity. 

Abdulrahman: We are seeing a lot of healthcare focus, whether it is on healthcare 
services or medical devices and pharma, including on the manufacturing side. Notably, 
we are seeing transactions around healthcare services that are delivered to homes 
such as home-nursing for instance. Moreover, we are seeing some consolidation 
transactions in the FMCG sector. This is happening in recognition that the market is reshaping. 
Another sector that we have seen to be active over the past couple of months has been 
Education technology. This was a sector that perhaps was behind other technology-
enabled sub-sectors in receiving investments, but now we have been seeing activities 
during March and April.

Are you still seeing fund manager launches, and how is the 
CMA working during this time?

During our presentation we discussed e-commerce still being 
a hot area. What areas of PE are people still investing in if any?

Q&A SESSION:
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Abdulrahman: Think about types of due diligence you want to conduct for the transaction. 
Sometimes, it is easier with tech companies, because most due diligence is desktop 
based. Whereas, with physical-asset companies, you might find some difficulties around 
due diligence. We advise that you thoroughly consider the structure of your warranties 
package or indemnities package accordingly, and speak to lawyers about how you can 
get around a lighter form of due diligence and heavier form of warranties and 
indemnities.
Another aspect we have been discussing with clients is how the material adverse effect 
clauses and interim covenants provisions in SPAs and SSAs can provide protection. 
These clauses are almost never negotiated, but in light of recent events, we should 
think about whether buyers / investors should have clear rights to re-consider valuation 
or the transaction entire in instances where there is a significant impact on company 
earnings or on staff levels. You can also read in the news about a couple of lawsuits 
concerning interim covenant clauses, where parties that have transacted at the outset 
of the pandemic, but are now trying to walk away from or re-price the deals because 
the target company had to adjust its operations in light of the pandemic (such as the 
acquisition of Victoria’s Secret). 

Abdulrahman: For most funds, the carried interest is calculated once the securities are 
liquidated and distributed. Fund managers entitled to make in-kind distributions likely 
have provisions that require them to put the securities into an escrow accounts for the 
benefit of the various LPs until they are liquidated. In this instance, losses in NAV can 
happen, and LPs are customarily able to utilize the claw-back provisions to claw back 
paid carried interest from the fund manager’s distributed performance fees. This is 
more likely to happen in an American Waterfall carried interest fund, but can also 
happen in a European Waterfall.

Nabil: The CMA is very protective of the investors and CMA APs are wary of having their 
actions questioned by the CMA. Therefore, investors may want to think about 
reviewing what the documents provide and try to have a reasonable discussion with the 
fund manager. The investors probably don’t have a claim to take these types of actions 
unless they can demonstrate that the fund manager is not in compliance with the 
documentation in relation to fees.

Are there any legal considerations you advise fund managers to think about 
when approaching and closing an M&A deal, especially during these times?

Given the Covid-19 situation, can an LP stop a fund from claiming 
accrued carried interest in expectation of a drop in NAVs?
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Nabil: It is likely to be an uphill battle. The whole point of the earn-out is that you are 
going to share the risk, as sellers are going to try to maximise the profitability of this 
company, and once it hits a certain level then you are going to get your earn-out. 
Otherwise, nobody is making more money and the company will not be performing as 
well as one would have thought in 2020. As a lawyer, we would recommend that you go 
back to the documentation and see what was actually agreed on, what is the basis of 
the earn-out, and whether there was any sort of excuse clauses.

Abdulrahman: This is likely to be a difficult negotiation for the seller and for both parties 
that want to come up with the relevant performance matrices. Sellers can consider whether 
there are potential claims under force measure to permit a suspension, which can be 
provided for under Saudi law. Moreover, and to the positive side, most buyers will try 
to avoid litigation or drawing out bad blood over this.

Nabil: Too many parties in KSA try to implement methods used in other jurisdictions 
such as a SAFE or convertible note but such is in relation to  a sole proprietorship or a 
Saudi LLC. This can lead to frustration once there is an attempt to enforce the warrant 
and the counterparty is not cooperating. 

The notary might say to bring seller’s power of attorney, and then it will be more or less 
like a share transfer and feel a lot less like a convertible. That is the reason why our VC 
and PE clients have been saying if you want to be able to benefit from a SAFE or 
convertible note we need to move the structure one level up. Parties are increasingly 
using the Abu Dhabi Global Market (ADGM) because it can be deemed a Saudi tax 
resident by the GAZT with no 5% withholding tax and also English law certainty in terms 
of enforcing the convertible even though the operating company may continue to be 
headquartered and primarily operating in Saudi Arabia.

How can sellers possibly be protected in terms of earn-outs during the 
downturn given this is market-related rather than business-related? Are 
there any renegotiation tactics/triggers?

What’s your opinion on convertible notes and SAFE (simple agreement for 
future equity) in the region? We see a lot being written but not a lot of converted 
cases. Are there any red flags that should be taken into consideration?
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Nabil: Interestingly, we are seeing clients planning for the post-Covid-19 world. For 
instance, we are aware of Saudi parties are setting up a food and entertainment fund.  
Investors need to be thinking past the immediate challenges.  At some point people will want 
to leave their homes and go to a movie theater and eat dinner at a nice restaurant. Thus, 
I would encourage that parties set up the groundwork for investment. Even though there 
will be adjustments to society in terms of safety measures (screening for temperature, 
gloves, etc.), the Saudi Arabian population is young and they want to continue to have 
the life they had pre-Covid-19. 

There has been a lot of liberalization and a number of foreign-owned entities are 
hoping to enter the Saudi market or expand their presence post-Covid-19. MISA (former 
SAGIA) has been continuing to communicate that they are keen to work with foreign 
investors.  Some global businesses are preparing to get their board comfortable with 
a future in Saudi Arabia, as it is too big of a market to ignore once things normalize and 
it is becoming easier to identify and recruit talented personnel in the Kingdom.

Abdulrahman: We are seeing two types of preparations for the post-Covid-19 world. 
On one side we are seeing some fund managers preparing for opportunistic transactions 
and down rounds. Either by raising separate funds that will operate in that space (such as in 
the distressed markets), or by educating LPs and getting ready for transacting in that space. 
Fund managers want to move quicker and be more agile in regards to taking advantage of 
the reduction in business valuations. 

On the other aspect, we are seeing PE fund managers begin to seriously consider some of 
the sectors that have previously been VC sectors and have now evolved. This means that 
significant amounts of capital can flow into these sectors, (notably e-commerce, ed-tech, 
and fin-tech) as they have generally been moving up the chains (from VC to growth capital 
or early stage PE).

Fund managers should consider creating funds that target later-stage companies or more 
opportunistic purchases in the market, whether on a secondary or primary basis, especially 
at a time where a lot of down rounds are expected to come up and runways are being 
extended.

What are your views on post COVID-19? Do you have key recommendations 
that you want the audience to keep in mind moving forward?
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Follow up: could you highlight any recent or anticipated developments
that may provide some optimism in the practice?

Aside from any hindrance that may have been caused from the pandemic. To what 
extent do you see the level of maturity of the current regulatory environment as 
another hindrance to the legal side of investment funds? i.e., in terms of (1) recognition of 
funds as separate and independent legal entities and (2) the enforceability of capital 
commitments and capital calls? 
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Nabil: I would like to first state that the CMA has done a great job in growing the funds 
industry in Saudi Arabia.  When we started working on CMA funds over 13 years ago, 
many parties did not think anyone would form funds in Saudi Arabia and would continue 
using Bahrain or ESCA regulated funds in the UAE.  There are now undoubtedly more 
and larger funds in Saudi Arabia focused on the GCC than those neighboring jurisdictions.  
There are, however, continuing challenges as to the need for the CMA to confirm the 
enforceability of capital calls and any requirements around the same.  Some parties are 
closely watching some cases before the CMA on this issue and are hopeful that the CMA 
will confirm the enforceability of capital call structures.  There continues to be 
questions as to the enforceability of side letters that provide rights to certain investors 
and not others.  Also, agree that lenders and counterparties continue to not be comfortable 
contracting with CMA Funds as there is debate in the legal community as to the extent 
such are legal entities.  Further confirmation from the CMA on this point would be 
helpful.  The CMA has searchable registry making it clear which funds are in existence. 
Such has been useful in clarifying which funds are recognized as being in existence.

Abdulrahman: While the CMA has done a great job in building the market, our market 
view is that the regulatory landscape remains protective, and, within the VC and PE 
world, not in keep with competing jurisdictions, regionally and globally. While the 
recognition of funds as independent legal entities has been addressed, there remains 
major points in our view. Points to tackle for VC and PE remain around custody of fund 
assets, fund key roles required, the ability to manage and market foreign funds, 
permitting fund structures that follow international models (such as limited 
partnerships) and the enforceability of various standard ILPA-parallel VC and PE fund 
terms. International LPs will seek legal comfort and compliance with international 
standards, and fund managers will seek certainty and speed (to control costs) in 
dealing with LP requirements.



Saudi Venture Capital and Private Equity Association is 
an industry body representing the Kingdom’s private 
equity and venture capital sector. SAVCPEA was 
created through a resolution made by the Saudi 
Council of Ministers, and is mandated to develop 
Saudi Arabia’s private equity and venture capital 
sector, ensuring the highest professional and ethical 
standards are adhered to. SVCPEA plays a major role 
in promoting interests and investment in the Saudi 
private equity and venture capital sector, while also 
providing key industry data, research and periodic 
publications. In addition, it organizes industry-related 
conferences, workshops and trainings, seminars and 
consultancy services.

About
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www.vcpea.org.sa
@SAVCPEA


