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How to Prepare for Trial When the Client is Innocent 
and the Deck is Stacked Against Them 
June 19,2020 
ANN FINNELL /Patrick McGuinness 
An early, thorough, and imaginative case investigation provides the fuel to shape 
and power every other aspect of the defense presentation. Voir Dire, opening 
statements, cross-examination, defense testimony, exhibits and ultimately closing 
argument are all critically dependent upon the investigation which preceded the 
trial. Additionally, a well-done pretrial investigation can provide considerable 
leverage during plea negotiations or may influence the prosecution to drop charges 
altogether. 
 
In most instances the initial, primary and most readily accessible source of 
information is the client. However, clients are often not the most reliable historians 
and frequently have agendas they wish to address which have little to do with the 
purpose of the investigative interview. Consequently, the interviewing attorney 
must have specific goals in mind and structure the interviews in such a fashion that 
those goals are achieved. The defense attorney has little control over when they 
are retained or appointed to undertake an individual’s representation. In medicine, 
the first few hours following a stroke or heart attack will often determine the 
outcome - in defense work there is a similar urgency to moving quickly and early. 
Arrest and/or interrogation are often emotional and traumatic events for the client, 
which may cloud their thought processes. During the course of the first interview 
related to a confession, it is usually best to proceed chronologically and develop 
the facts in minute detail, paying particular attention to those recollections, which 
may fade quickly, as well as potential favorable physical evidence, which may not 
be recoverable unless secured quickly.      
ASSESSING THE CASE ISSUES 
 
WHO IS THE CLIENT? 
CLIENT INTERVIEW  
Who is the client?  Family background.  Mental health issues.  Education.  Alcohol 
and drug abuse, as well as prescription drug use.  Relationships.  Physical 
disabilities.  Military service or training.  Can your client testify?  Arrest record and 
prior police contacts? 
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___X__JUVENILE 
___X__FIRST OFFENDER 
______REPEAT OFFENDER 
______SUBSTANCE ABUSE ISSUES 
______MENTAL HEALTH ISSUES (INCLUDING RETARDATION) 
______PHYSICALLY DISABLED 
ISSUES 
__X___CONFESSION 
__X___EYEWITNESS IDENTIFICATION 
_____POSSESSION OF FIREARM 
_____POSSESSION OF CONTRABAND 
_____DNA EVIDENCE 
_____OTHER PHYSICAL EVIDENCE 
_____DEATH PENALTY INVOLVED 
 Strategies for Successfully Interviewing  
of the Adolescent Defendant 
The Interviewer must assess the juvenile on three different levels for a successful 
interview, and tailor his/her interview techniques accordingly.  
Building rapport and putting the teenager at ease is the key to a successful 
interview.  
Start conversation with non-threatening, less serious topics.  
  
Follow the adolescent's lead.  
Recognize the juvenile's strengths  
Find common interests and let the juvenile talk about them.  
Do not take the adolescent's behavior personally.  
Match predicates with those being used by the interviewee.  
Invite the adolescent to ask questions any time during the interview about what 
will happen next in court and about the role of the interviewer in that process.  
Your Assessment 
Gauge the adolescent’s language competence and ability to process  
information.  
Use visual props to facilitate conversation 
Avoid asking for abstract thinking (what if Qs) 
Avoid analogies 
Ask open ended questions 
Avoid questions that can be answered with yes, no, okay 



 3 

Ask questions when you do not understand esp. slang 
 
PREPARING THE JUVENILE TO TESTIFY 
 
THE DISCOVERY PROCESS 
SOCIAL MEDIA 
Social media (Facebook, twitter, Linked-in, etc. should be reviewed regarding the 
Defendant and potential witnesses especially that of potential expert witnesses, 
the jury venire, and witnesses to see what is posted) 
 
CRIME SCENE INVESTIGATION 
OBTAIN ACCESS TO THE SCENE (if necessary) WITH A COURT ORDER 
HIRE A CRIME SCENE EXPERT OR 
TAKE ACCURATE MEASUREMENTS FROM A RECOGNIZABLE LANDMARK, 
CONSIDER AERIAL PHOTOS, MAPS, computer &/ or physical MODELS, THINK 
ABOUT TRIAL EXHIBITS 
SCENE 
• Obtain all state photographs.  
• Obtain all evidence technician reports 
• Visit the scene-take note of lighting, lines of sight, obstructions, location of 
potential witnesses, and surveillance cameras. 
• If possible visit in the Company of the client. 
• Diagram and photograph the scene yourself or have an investigator assist. 
• Determine meteorological conditions and their possible relevance. 
• Take accurate measurements from recognizable landmarks. 
• Does the scene make sense? 
• Has the scene been altered  or contaminated? 
• Has this scene been “staged”? If so, why? By whom?  
• Scene photographs and forensic reports should be reviewed with care and 
the points of intersection with a witnesses’ potential testimony noted and 
explored. 
• A minimum of at least one visit to each scene, which will be the subject of 
testimony during the trial, is an absolute necessity. 
 
 
 
 



 4 

Scene- DOCUMENTATION OF SCENE 
 
 FILM AND /OR VIDEO 
 DIAGRAMS 
 AERIAL PHOTOS 
 SURVEILLANCE CAMERAS-IMMEDIATE AND ADJACENT LOCALES 
 If possible visit in the Company of the client. 
 Diagram and photograph the scene yourself or have an investigator assist. 
 Determine meteorological conditions and their possible relevance. 
 Take accurate measurements from recognizable landmarks 
 Consider aerial photographs, maps, models or diagrams  
 for trial or deposition purposes. 
 WHAT HAS BEEN INTRODUCED TO THE SCENE? 
 WHAT IS MISSING FROM THE SCENE? 
 SCENE CONDITIONS 
 ILLUMINATION 
 STATUS OF APPLIANCES 
 FORCED ENTRY? 
 KEYS? 
 STAGED??-WHY? 
 ADDRESS BOOKS 
 PHONE RECORDS 
 STAR 69 
 BEEPERS 
 CLEAN UP EFFORTS 
 VISITORS/ROOMATES/FAMILY 
 SECONDARY SCENES  
 DISPOSAL OF THE BODY, FRUITS OR INSTRUMENALITIES OF CRIME 
 WHY HERE? 
 WHAT ARE THE LINKAGES TO THE PERPETRATOR?  
 PROCESSING THE SCENE 
 
• Not infrequently, knowledge of the scene will permit counsel to establish 
either the impossibility or implausibility of observations claimed by state witnesses, 
or elements of the claimed confession. 
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POLICE WITNESSES 
 General Police Questions 
I. Prior police experience and corrections experience. Why did you leave those 
jobs? 
2. How long in current position? What specialized training, if any? 
3. What beat  /zone or sector do you currently patrol? 
4. What beat were you patrolling on the date in question? 
5. Have you ever responded to this particular location before? For what? 
I L Did they take custody of any seized property in this case?  
12. Make sure the witnesses have reviewed their reports.            
13      Notes?   
14.      Is there anything else that you did in this case that we haven’t   discussed? 
(statements/witnesses) 
15.      Did they do any affidavits for warrants? Did the police fail to put 
 exculpatory information in the warrant? if so ascertain why. 
 
INTERROGATION METHODS 
DISCOVERY IN CONFESSION CASES 
 IS THERE A RECORDED INTERVIEW? 
 IF YES, REVIEW WITH CLIENT  
    ANYTHING MISSING?  
 IF NO, DEBRIEF CLIENT AS SOON AS POSSIBLE AFTER ARREST   
     ASK CLIENT TO WRITE DOWN IN CHRONOLOGICAL ORDER 
    DETAILED: Q ASKED AS WELL AS ANSWERS 
  
THE INITIAL AND MOST IMPORTANT STEP IN MOUNTING AN ATTACK ON A 
CONFESSION IS THE CLIENT INTERVIEW 
  
INFORMATION = POWER       POWER = CONTROL      CONTROL=PERSUASION  
    
CLIENT INTERVIEW topics: 
PERISHABLE MEMORIES FIRST       
INTERROGATION       
POLICE CONTACTS      
ALIBI 
SCENE         
PHYSICAL EVIDENCE       
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CORROBORATING WITNESSES            
 IMPEACHMENT MATERIAL             
  RELATIONSHIPS 
 
CLIENT INTERVIEW 
 Extreme attention to detail, whereby the setting, language, chronology, and tone 
of the interrogation session is meticulously documented while still fresh in the 
client's mind, will aid immeasurably by permitting counsel to question effectively 
regarding the "confession" process.  The presence of photographs, files, “props”, 
and weapons during the questioning process should be documented. The size, age, 
armament, physical characteristics, and techniques of the interrogating officers 
should be explored in detail.   Any discussion or reference to an attorney, lawyer, 
“mouthpiece” by the client or police personnel that may have occurred should be 
noted and fleshed out for subsequent motions and cross examination. 
 
As discovery and investigation proceed, it is vital that the client be asked to review 
photographs, police reports, witness list, depositions Etcetera’s-both to avoid 
unpleasant surprises and to maximize the information at counsel’s disposal--- 
 
A good confession interview should ultimately yield a document not unlike a 
screenplay, which reflects the description and/or identity of the questioning 
officers, their positions and actions vis-a-vis the defendant and a script of such 
witness.  
 
Confessions are the most damning and persuasive evidence of guilt the State can 
bring against accused. 
 Consequences of False Confessions:  
Confession Evidence is Highly Prejudicial 
Confession Evidence Substantially Biases Trier of Fact in Favor of Conviction: 
Even if Product of Coercive Interrogation 
Even if Supported by No Other Evidence 
Even When Shown to be Demonstrably Unreliable 
 Often leads to an automatic presumption of guilt.  
False Confessions Appear Persuasive Because They Typically: 
 Contain Crime Scene Details 
 Express Remorse 
 Describe the Confessor’s Alleged Motive or Motives for Committing the Crime 
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Acknowledge Voluntariness of Statement 
 
Thus, Confession Evidence (Even if Demonstrably Unreliable) Tends to Dominate 
and Override all other Case Evidence, Even Exculpatory Evidence 
Confessions create a presumption of guilt among police, prosecutors, defense 
attorneys, judges, juries and the public. 
  
S.Ct. Justice William Brennan (1986) in Colorado v. Connelly 
 “No other class of evidence is so profoundly prejudicial…Triers of fact accord 
confessions such heavy weight in their determinations that the introduction of a 
confession makes the other aspects of trial in court superfluous, and the real trial, 
for all practical purposes, occurs when the confession is obtained.” 
  
INTERROGATION STRATEGIES AND TACTICS  

• CONFRONTATION  
• THREATS  
• PHYSICAL INTIMIDATION  
• PROMISES/INDUCEMENTS  
• FEIGNED SYMPATHY  
• GOOD COP/BAD COP  
• MORAL JUSTIFICATION  
• PSCHOLOGICAL TACTICS: THE KEY IS UNDERMINING THE SUBJECTS 

CONFIDENCE IN HIS OWN INNOCENCE  
• “BLACKOUT” THEORIES 
• REPRESSION THEORIES 
• HYPNOSIS 
• “IMAGINE IF YOU WERE THE KILLER, HOW WOULD YOU …?” 
• HOW DO YOU EVALUATE YOUR CLIENT’S CONFESSION? 
• AGE (CHRONOLOGICAL AND PERFORMANCE)  
• MENTAL DEFICITS  
• ACQUIESENCE TO AUTHORITY 
• PHYSICAL STRESSORS  
• GENDER 
• ORGANIC MENTAL DEFECTS  
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Post-Admission Interrogation Techniques 
• Detectives use many of the same techniques they did at the pre-admission 

stage 
• They may suggest or imply correct answers, perhaps even format the 

suspect’s narrative 
• They may build a particular motive into the suspect’s post-admission 

narrative 
• They may seek to include or exclude certain types of information (e.g., capital 

cases) 
• Post-Admission Interrogation 
• Detectives want to create the appearance that the suspect’s post-admission 

narrative is voluntary, reliable and self-corroborating 
• They will have suspect state that he confessed “to get it off his chest” or that 

he “feels better” 
• They will ask suspect whether he was coerced 
• They will ask suspect to write apology note 
• They will use the error insertion trick 

 
KNOW CLIENT’S VERSION OF WHY HE CONFESSED 
. 
IF THERE IS A MENTAL HEALTH DEFENSE 
QUESTION OFFICER ABOUT EXPERIENCE WITH MENTAL HEALTH DEFNDANTS OR 
ISSUES-SPECIAL TRAINING? 
DOES HE KNOW THE LEGAL DEFINITION OF INSANITY? 
DID HE ASK IF DEFENDANT TOOK OR NEEDED MEDICATION? 
DID HE ASCERTAIN IF CLIENT COULD READ/WRITE? HOW? 
DID HE CHECK PUBLIC OR ARREST RECORDS FOR MH REFERRALS? 
DID HE ASK CLIENT ABOUT HIS MENTAL HEALTH? 
IF THERE IS DRUG/ALCOHOL INVOLVEMENT 
 
 
DEPOSING THE EXPERT WITNESS 
RESEARCH 
WHO HAS HE WORKED FOR/AGAINST? 
TALK TO THESE PEOPLE ON BOTH SIDES TO EXPOSE HIS STRENGTHS OR 
WEAKNESSES 
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WITNESSES GENERALLY 
• WITNESSES 
• name 
• street names 
• cell or landline numbers 
• girlfriends or boyfriends 
• parents 
• vehicles 
• WITNESSES 
• employment – current or past 
• schools – sports 
• jobs 
• prior co-defendants 
• , FCIC, D.O.C. and civil records, Baker Acts  
• WITNESSES 
• employment – co-workers 
• neighbors 
• landlords – related documents 
• church or club affiliations 
• hang-outs 
• habits – i.e., lucky strikes, Bombay gin 
• medical problems 
  
VICTIMS 
• vices 
• prior inconsistent statements 
• mental health problems 
• prior record 
• reputation 
• What interest is advanced by lying? 
Mistaken or lying? 
• drug use 
• alcohol use 
• history of violence 
• size 
• training – i.e., martial arts 
• sex disputes 
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• money disputes 
• civil actions – divorce, suit for money, relative conflict, termination of   

relationship 
• memory problems 
• alcoholism 
• homosexuality 
• embezzlement 
• rejection 
• illegal activities 
• other mis-I.D.s 
• similar fact evidence – i.e., consent 
• improbabilities 
• What do they have to hide? 
  
SELF-DEFENSE  
• prior threats 
• relative sizes 
• ages of parties 
• injuries to defendant – document – photos, medical records,                              

weapons – when and where acquired, stored, carried 
• prior consistent statements 
• victim’s reputation – possible witnesses 
• prior difficulties with Defendant and others 
• reputation witnesses 
• specific instances of violent conduct by “victim” 
• defense of others 
• presence of victim’s allies 
• futility of prior requests for police help 
• sports 
• martial arts training 
• custody 
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Eyewitnesses 
 All photographs, identification documents, surveillance footage and if 
applicable medical records, which establish the client’s appearance and condition 
during the relevant time period. Each of us is captured every day often on several 
occasions by surveillance cameras at intersections, ATMs, building security, 7-
Eleven’s, gas stations, tollbooths and other locations. Generally, we are aware that 
we are in film, and often these images are taped over or stored only briefly. 
However, if the client’s route is retraced as quickly as possible in an effort made to 
identify locations of possible surveillance-these images may be preserved and 
recovered. Most digital cameras and even cell phone cameras retain information 
as to when a particular image was captured and these to may yield dividends for 
the defense in a misidentification case or alibi situation. 
 
The Client’s physical eccentricities such as scars, tattoos, dentition, deformities, 
hairstyle and length, facial hair, clothing and unusual items of jewelry should be 
documented, and discrepancies noted in any descriptions by alleged eyewitnesses.  
Likewise, handicaps, limps, accents, skin conditions etc. should be recorded to 
exploit possible discrepancies or to establish the failure to note or describe 
remarkable aspects of the client’s appearance. 
 
DEPOSING THE EYE- WITNESS 
COMPLETE DESCRIPTION 
height ( if possible relate the height to your own height or the height of the 
prosecutor or another witness), weight, race, skin tone ( if the client is an African 
American get skin tone if both the client and the witness are African American 
determine who of the two is darker), hair color/style, hair line, facial shape (round, 
oval, square), eye color, distinctive facial features (acne scars, scars, wrinkles, 
glasses, gold teeth, teeth problems, facial hair), distinctive body features (tattoos, 
pierced ears or body parts, missing fingers, scars) , clothing 
description (hat, scarf, mask, type of shirt and color, type of pants and color, shoes 
and color), age accents, limps  
• speech impediments 
• lighting 
• show up – I.D. witness comments, circumstances 
• facial hair – grown or removed 
• limp 
• physical deformity 
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• scars 
• noteworthy features 
• habitual jewelry 
• clothing 
• piercings 
 
• BOLO 
• Original description 
• Clothing 
• “911” call 
– EYEWITNESS INVESTIGATION 
•  Obtain, if applicable: 
•   1. dispatch tapes 
•   2. information regarding mugshots displayed 
•   3. all photographs and documents related to line-ups 
PHYSICAL PROBLEMS OF WITNESS i.e. limp? Cross-eyed? tremors.? 
GLASSES OR CONTACTS? 
ARE YOU SUPPOSED TO WEAR THEM? 
ARE YOU ALLOWED TO DRIVE WITHOUT THEM? 
DATE OF LAST EYE EXAM AND NAME OF DOCTOR? 
WHEN WAS YOUR LAST PRESCRIPTION (HOW OLD)? 
HOW OFTEN DO YOU GO TO THE EYE DOCTOR? 
CATARACTS? 
WHAT IS YOUR CORRECTED/NON-CORRECTED VISION? 
 
Lighting conditions, the distance, and vision problems, sobriety and medications 
should be checked if possible, because of their obvious potential to undermine the 
reliability of any identification.  
Often witness who comes to court and professes absolute certainty as to an 
identification made under unfavorable circumstances, will be unable to describe 
(even as to race) police officers he or she may have spent hours with after the 
offense under optimal viewing conditions.   Accordingly, it is often useful during 
investigation to elicit information from the identifying witness as to the appearance 
of the investigating officers to later contrast those descriptions with his testimony 
concerning the client.  
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Consult with a social psychologist about the vagaries of eyewitness identification 
and educate yourself about factors, which affect a person’s perception of, and 
identification of another such as: 
• Time to view 
• Stress 
• Weapon focus 
• Confirmation bias (reporting a scenario consistent with what the witness 
expects to see) 
• Post-event suggestions-the manner in which the request to make an ID is 
made 
• Own race bias 
• Own sex bias 
• Cross-generation bias 
• Post identification suggestions by police- (e.g. witness is told suspect 
confessed) 
 
 
STANDARDS FOR FLORIDA STATE AND LOCAL LAW ENFORCEMENT AGENCIES IN 
DEALING WITH PHOTOGRAPHIC OR 
LIVE LINEUPS  
IN EYEWITNESS IDENTIFICATION  
Issued March 1, 2011 and revised June 15, 2011  
DEVELOPED AND ENDORSED BY THE FLORIDA DEPARTMENT OF LAW 
ENFORCEMENT, THE FLORIDA SHERIFFS ASSOCIATION, AND THE FLORIDA POLICE 
CHIEFS ASSOCIATION 
IN COLLABORATION WITH THE FLORIDA PROSECUTING ATTORNEYS ASSOCIATION  
       
STANDARDS FOR FLORIDA STATE AND LOCAL LAW ENFORCEMENT AGENCIES 
IN DEALING WITH PHOTOGRAPHIC OR LIVE LINEUPS IN EYEWITNESS 
IDENTIFICATION  
Issued March 1, 2011 and revised June 15, 2011  
Developed and endorsed by the Florida Department of Law Enforcement, the 
Florida Sheriffs Association, and the Florida Police Chiefs Association in 
collaboration with the Florida Prosecuting Attorneys Association.  
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I. Policy Statement and Purpose of These Standards  
The collection of reliable eyewitness identification evidence and the avoidance of 
erroneous eyewitness identification evidence are essential in assuring that justice 
is obtained in our criminal justice system. Current studies have not conclusively 
established that either of the two popular methods of photographic or live 
eyewitness identification (simultaneous or sequential presentation) is superior to 
the other. However, any eyewitness identification method can include safeguards 
to minimize the possibility of erroneous identification. These Standards identify the 
key factors that an agency’s eyewitness identification policy should consider and 
are intended to promote consistency in how an agency’s investigators deal with 
photographic or live lineups.  
 
These Standards are consistent with the standards applicable to photographic and 
live lineups adopted by the Florida Commission on Law Enforcement Accreditation 
in February 2011. Those standards are reflected in Standards “A” through “E”. Two 
additional items appear as Standards “F” and “G”. The entities endorsing these 
Standards believe that each Florida law enforcement agency should have a written 
policy regarding the conduct of photographic and live lineups that conforms to the 
standards described herein.  
 
These Standards are not intended to mandate specific language that must be 
utilized in a particular policy or procedure. Each agency shall develop its own policy 
and procedures conforming with these Standards in a manner consistent with 
agency practice, needs, and available resources. Any policy being implemented 
should also be consistent with the practices and expectations of the local state 
attorney’s office since eyewitness identification is often the basis of motions to 
suppress evidence and is an area subjected to intense scrutiny by defense counsel 
in criminal prosecutions.  
 
Nothing herein is intended to create new rights of parties or to grant a right or 
privilege not otherwise provided by law. Each state and local law enforcement 
agency should, in a manner consistent with these standards, develop its own 
written policy and procedures related to eyewitness identification.  
 
As a companion to these Standards, a separate document, “Commentary and 
Instructional Suggestions to Accompany Standards for Florida State and Local Law 
Enforcement Agencies in Dealing with Photographic or Live Lineups in Eyewitness 
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Identification” has been prepared by the endorsing entities to help explain the 
rationale behind the stated Standards and to define concepts each agency should 
consider as it develops its written policy and implements its own procedures. The 
“Commentary and Instructional Suggestions” document simply provides 
suggestions and is not intended to mandate certain practices or be used as a 
“standard” to be applied to an agency’s policy. It is intended to assist agencies as 
they prepare, implement, and train their personnel on their eyewitness 
identification policies. The June 15 revision takes into account information and 
issues identified during the 2011 Legislative Session and in meetings of the Florida 
Innocence Commission.  
   
FDLE/FSA/FPCA/FPAA Standards (6/15/11 Rev.) Page 2 of 3  
II. Key Concepts  
  
1. An agency’s instructions utilized in conducting a photographic array or live 
lineup shall be standardized, using a standardized “script” to assure instructions 
provided at each such event are complete and consistent1;  
 
2. The investigator conducting the photographic array or live lineup shall 
scrupulously avoid any conduct that directly or indirectly influences the witness’s 
decision;  
 
3. Filler photographs used for photographic arrays or persons used for live 
lineups shall be proper and shall be representative of the physical characteristics of 
the suspect in question in order to promote a fair and unbiased review by the 
witness; and  
 
4. When a witness views the photo array or live lineup, the words and actions 
of the witness and the process of the identification used shall be documented for 
proper and accurate presentation in future court proceedings.  
III. Standards for Florida State and Local Law Enforcement Agencies in Dealing with 
Photographic or Live Lineups in Eyewitness Identification  
By November 1, 2011, each Florida state and local law enforcement agency should 
have in place a written policy regarding photographic or live lineups to be utilized 
in eyewitness identification. A copy of the current policy shall be filed with the State 
Attorney’s Office in the circuit in which the agency is located, and in the case of 
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state agencies, in the Office of the State Attorney of the Second Judicial Circuit. The 
policy should address at a minimum the following: 2  
 
1. The creation, composition, and utilization of the photo array or lineup, 
including documenting how the witness indicated any positive identification has 
been made and how the witness acknowledged the standard instructions noted at 
“B”.  
 
2. Standard instructions to be used to instruct the witness prior to a 
photographic or live lineup, which include indications that the person of interest 
might or might not be in the photo array or lineup, that the witness is not required 
to make an identification, that it is as important to exclude innocent persons as it 
is to identify the perpetrators and that the investigation will continue with or 
without an identification.  
 
3. Directions to the investigator conducting the photographic or live lineup to 
avoid any conduct that might directly or indirectly influence the witness’s decision; 
and to avoid comments or actions that suggest the witness did or did not identify 
the suspect.  
 
4. How to discern the level of confidence in an identification as expressed by 
the witness.  
 
5. How to document the procedure and outcome of the photographic or live 
lineup, including noting the witness’s response and exact words.  
 
6. The method(s) of presenting the lineup.  
 
7. Required training on the agency policy by any agency personnel who will be 
administering a photographic or live lineup.  
 
1 An example of such a “script” appears in Section B of the companion document, 
“Commentary and Instructional Suggestions.” 
2 Items “A” through “E” include the mandatory standards required for state 
accreditation by the Florida Commission on Law Enforcement Accreditation, Inc. as 
adopted February 3, 2011.  
    



 17 

FDLE/FSA/FPCA/FPAA Standards (6/15/11 Rev.) Page 3 of 3  
 
EVALUATING THE INTERROGATORS 
ESTABLISH OMISSIONS IN THEIR INVESTIGATION 
INVESTIGATE TO ESTABLISH A VIABLE ALTERNATIVE SUSPECT 
 IDENTIFY DEPARTURES FROM DEPARTMENTAL REGULATIONS, SOP’S, AND 
GENERAL ORDERS  
 
 
ATTACKING THE CONFESSION 
WHY DO INNOCENT PERSONS CONFESS? 
SOCIAL SCIENCE AUTHORS ON FALSE CONFESSIONS:  
INTERROGATION STRATEGIES AND TACTICS EMPLOYED BY LAW ENFORCEMENT:  
ISOLATION  
SMALL ROOM  
NO DISTRRACTIONS  
NO TIMEKEEPING  
NO SUPPORT  
DESIGNED TO PROMOTE HELPLESSNESS  
DESIGNED TO PROVIDE AN INCENTIVE TO ESCAPE FURTHER INTERROGATION 
ACCUSATION 
DENIAL BY SUSPECT IS SUMMARILY REJECTED BY INTERROGATORS 
 
TACTICS 
POLICE PROVIDING ALTERNATIVES SUCH AS: 
MINIMIZATION 
REPRESSION 
BLACKOUT THEORIES 
 
THE INTERROGATOR’S TOOLBOX 
READ CRIMINAL INTERROGATIONS AND CONFESSIONS BY INBAU, REID, BUCKLEY 
AND JAYNE   
 
REID AND ASSOC WEBSITE- 
http://www.reid.com/training_programs/r_training.html  
 
 

http://www.reid.com/training_programs/r_training.html
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The Reid Manual 
 
Reid Method gets confessions by  
1) Raising anxiety of suspect; and 
2) Decreasing perception of consequences 
The Reid Method Demystified 
1) Confronting suspect 
Accusation of Guilt 
Accusation of Lying 
Presentation of (False) Evidence 
2) Attacking denials  
3) Interrogation “Themes” 
Good “Themes” vs. Bad “Themes”  
 
Themes: Examples 
Homicide: Good Themes 
Accident 
Provocation 
Self-Defense 
Homicide: Bad Themes 
Intentional 
 
PSCHOLOGICAL TACTICS: THE KEY IS UNDERMINING THE SUBJECTS CONFIDENCE 
IN HIS OWN INNOCENCE  
 
L.A.P.D. Manual 
 Step 1: Breaking Down Resistance 
Isolate suspect from supportive social relations 
Demonstrate that detective is in control 
Accuse suspect of committing crime (Repeatedly) 
Accuse suspect of lying when he denies (Repeatedly) 
 
Step 2: Motivating Suspect to Confess 
Inducements are intended to convince the suspect that the benefits of confessing 
outweigh the costs 
Inducements are offered against the back-drop of hopelessness established in Step 
1 Inducements often communicate a deal in exchange for confession 
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Interrogation 
Based on presumption of guilt 
Accusatorial, suggestive 
Interrogator dominates interaction 
Interrogators uses deceptive, manipulative & sometimes coercive methods 
Purpose = To get incriminating statements, not necessarily the truth 
 
TYPES OF FALSE CONFESSIONS: 
VOLUNTARY FALSE CONFESSION 
 COERCED COMPLIANT CONFESSION  
COERCED INTERNALIZED CONFESSION 
 
Compliant and Persuaded False Confessions 
Compliant false confessions = Person confesses to put an end to intolerable stress 
or to receive perceived reward or benefit 
Persuaded false confessions = Person confesses because they temporarily become 
convinced of their guilt, despite no memory of committing the crime 
 
The Counter-Intuitive Logic of Persuaded False Confessions 
Interrogator successfully attacks suspect’s belief in the reliability of his memory 
Interrogator supplies an amnesia-based explanation for suspect’s alleged memory 
failure (e.g., traumatic amnesia, drug or alcohol induced blackout, repressed 
memory, etc.).   
Suspect becomes convinced that it is more likely than not that he committed the 
crime 
Suspect tries to provide interrogator with post-admission narrative.  
 
Because suspect lacks actual knowledge, he cannot provide interrogator with 
details.  Instead: Reasons from inference or logical deduction 
Repeats back interrogator’s suggestions  
Guesses or confabulates 
Suspects use tentative, speculative, hypothetical and/or conditional language: 
“I would have…”  “I could have…”  
“I probably…” “I guess I did…” “I must have done…” 
Suspect recants shortly after interrogation 
WHY CONFESS 
People falsely confess when  
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A) they’re not sure of what happened (confused, drunk)  
b) want to end a grueling interrogation session  
c) are convinced by others (e.g., hypnosis, repetition of incriminating facts) 
 
Characteristics of Unreliable Confession Evidence 
Assuming no contamination by interrogator(s): 
Confessor’s post-admission narrative (PAN) does not fit with the crime scene facts; 
Instead, PAN is replete with errors, guesses and impossibilities (I.e., factually 
inaccurate) 
 
Characteristics of Unreliable Confession Evidence 
Assuming no contamination by interrogator(s): 
This lack of fit demonstrates confessor’s lack of independent knowledge about: 
Unique crime facts  
Non-public information about crime 
Both dramatic and mundane details 
PAN is not confirmed by existing physical, medical and other credible evidence 
PAN does not lead to new, derivative or missing evidence 
PAN is not internally consistent  
PAN may be implausible 
PAN narrative may not match the accusation 
 
WHY DO POLICE ALLOW PERSONS TO FALSELY CONFESS? 
THEY ARE TAUGHT (FALSELY) THAT THEY CAN TELL WHEN A PERSON IS TELLING THE 
TRUTH 
CAN THE POLICE TELL? 
RESEARCH INDICATES POLICE ARE WORSE THAN AN AVERAGE PERSON AT 
DETERMINING WHEN A PERSON IS TELLING THE TRUTH OR LYING BUT THEIR 
CONFIDENCE LEVEL IS HIGHER--THEREFORE, THE POLICE HAVE A BIAS OF SEEING 
AN INNOCENT PERSON AS GUILTY 
 
IDENTIFYING FALSE CONFESSIONS 
 
EXCESSIVELY LENGHTHYINTERROGATION 
POLICE EMPLOY DECEPTION AND/OR PRESENT FALSE EVIDENCE 
PROMISES OF FUTURE OR IMMEDIATE RELIEF 
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PRODUCTION OF THE FALSE CONFESSION 
BY THE POLICE 
INTENTIONAL INCORPORATION OF VIVID CRIME DETAILS 
ELECTIVE STATEMENTS OF REMORSE, APOLOGIES; CORRECTED ERRORS 
NO RECORDING OF THE INTERROGATION ONLY THE SCRIPTED STATEMENT 
 
ATTACKING THE CONFESSION, I 
THE INITIAL AND MOST IMPORTANT STEP IN MOUNTING AN ATTACK ON A 
CONFESSION IS THE CLIENT INTERVIEW 
CLIENT INTERVIEW 
ACQUIESENCE TO AUTHORITY? 
EVALUATING THE CONFESSION  
EVALUATE THE SCENE 
EVALUATION THE PHYSICAL EVIDENCE 
The courtroom is essentially a parallel universe, in which we attempt to re-create 
places, actions, events and states of mind, that occurred in the real world-and by 
our presentation and emphasis we hoped to mold a jury’s perception of that 
previous reality in such a fashion that they ultimately agree with the argument we 
are advancing. 
 
In the parallel universe of the courtroom time becomes distorted-an action or 
event that took place in a matter of moments may be described and debated over 
a period of weeks or the alternative in the mechanics of the conspiracy that took 
place over a decade may consume just a few days of testimony. Operations of the 
mind, the motives which compel a witness to testify in a particular manner-fear, 
hatred, lust, greed, bigotry-must somehow be developed and conveyed to the jury. 
We are actors in a play, in which we only get to write a portion of the script and we 
can only guess what the final act will bring. 
 
The critical question is whether or not the prosecution can marshal proof of 
sufficient quality and quantity to sway the jury to their assertions of our client’s 
guilt. 
 
Trials are always a crapshoot. Regardless of the strength and number of defense 
witnesses, the paucity of the prosecution proofs - we cannot guarantee victory. 
There’s sometimes a temptation to become jaded, and to dismiss out of hand the 
incredible accounts are clients will sometimes offer us. However, I have been wrong 
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often enough in my initial assessment of a client or case-that I discipline myself not 
to pass judgment until I have done everything in my power to investigate and/or 
corroborate my clients account.  
 
Not infrequently a careful analysis and appreciation of the physical evidence in a 
case may have such a potent evidentiary significance for the defense that they will 
either stop the prosecution dead in its tracks or so cripple the prosecution case that 
they will likely lose or make the classic offer “…which cannot be refused.” 
 
This hand out deals at some length with the mechanics of the investigative steps 
that may be useful in many cases. We should focus on investigation as it relates to 
the physical world-things -that a jury can see, hear and touch. Items they know exist 
and have real meaning. Juries are looking for tangible things that they can hang 
their hat on and say it is for this reason I made the decision that I did.  By physical 
in this context we are referring to documents, scientific tests, photographs, 
videotapes, trace evidence, DNA and the broad range of things which may have 
meaning in a courtroom. To merely appreciate that there may be items in the real 
world which have significance in a courtroom is not enough- we have to undertake 
a careful analysis of the potential points intersection between the real world and 
the defense theory. Often times we as defense practitioners, take too narrow a 
view of physical evidence. We tend to think of it as a list of items in a police vault 
somewhere- items that we will have to contend with at the trial and perhaps 
examine the week before trial. 
 
 We failed to really scrutinize physical evidence for its potential to eviscerate the 
prosecution case or enhance the defense presentation.  Without truly knowing 
what’s there, or perhaps more importantly what is absent – we are missing 
opportunities. Evidence does not exist solely at one discrete point in time. Physical 
evidence has a history, and sometimes a future.  Evidence doesn’t just simply spring 
into being at the time of the crime. For instance, a gun was manufactured 
someplace, it went into the stream of commerce (there may be records), it was 
purchased, sold and resold-fired, repaired, cleaned, carried and stored, destroyed, 
seized, or carried off.  If the critical issue is doing if your client fire the gun- then 
any information developed in the timeline past or future that tends to put it in 
another’s hand-works for you. 
 
If the prosecution is correct, what of necessity must be true in the real world? 
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If the defense theory is valid, what will corroborate it or make it more probable? 
What are the critical junctures and vulnerabilities in the prosecution case? 
Can an important prosecution witness be impeached, or his testimony refuted by 
pitting it against physical evidence?  
 
• Refutation of key points in an alleged confession by developing 
inconsistencies with the physical evidence is uniquely compelling to jurors. 
 
A useful starting point for the analysis is to actually indulge the presumption of 
innocence.  If my client is actually innocent, then: 
1) Did a crime occur? 
2)  Did someone other than my client commit it? 
3)  Is there an affirmative defense which justifies my client’s actions? 
  The location, documentation, acquisition, examination, interpretation, and 
refutation or exploitation of physical evidence in support of the defense case 
should be a primary defense objective. 
 
How do we know what the actual and potential evidence is? Obviously, the 
prosecution discovery response, the police reports, and photographs will be 
important. But the client should not be overlooked as a significant resource for the 
purpose of developing physical evidence. 
 
The initial client interview if done with care in virtually any kind of case will yield 
information about the existence, location and meaning of potential physical 
evidence. While the information is still fresh in the clients mind it must be captured. 
The process can be tedious and very time consuming but if done well-will say a 
great deal of time in the investigative stage.  Usually the best method is to go over 
the facts in meticulous detail sequentially. 
 
 
AN EARLY AND COMPLETE ANALYSIS OF THE PHYSICAL EVIDENCE SHOULD BE 
UNDERTAKEN TO UNDERSTAND AND EXPLOIT CONFLICTS WITH THE CONFESSION. 
 

Does the evidence help the defense either by corroborating some aspect of 
defense theory, or by rendering less probable some feature of prosecution 
theory?   
 



 24 

Can the evidence be harmonized defense theory?   
 
This is evidence that does not forget. It is not confused by the excitement of 
the moment. It is not absent because human witnesses are, it is factual 
evidence, physical evidence cannot be wrong, it cannot perjure itself; it 
cannot be wholly absent, only it's interpretation can err. Only human failure 
to find it, study and understand it can diminish its value. Edmund Locard, 
M.D  

  
Physical evidence- Should he defense seek to compel expert examinations of 
the evidence either through state labs or privately retained experts? 

 
Is the state's failure to test, process or analyze some item of physical 
evidence, so egregious that the jury will penalize the prosecution? 

 
Requests an opportunity to view all physical evidence prior to trial, if possible 
prior to deposition. 
Examine and/or photograph the physical evidence, Xerox the transmittal 
documents, notate the package markings to facilitate checking the chain custody 
 
Blood, hair, fiber, fingerprint, footwear impressions, tool marks, bite marks, 
firearms, drug analysis, among others, are areas in which experts are frequently 
necessary witnesses-and counsel must have some familiarity with the subject 
matter to appreciate and exploit its potential significance. 
WAS AN ITEM OF PHYSICAL EVIDENCE INTRODUCED OR REMOVED FROM THE 
SCENE?                             
WHAT IS ITS HISTORY?   
WHAT HAS BECOME OF IT?  
HOW AND WHEN WAS IT   ACQUIRED?       
ARE THERE LINKAGES TO THE CLIENT? 
 

ALIBI 
Cell GPS records- In recent years law-enforcement personnel have been making 
increasing use of cell phone records and cell phone tower site data to trace suspect 
movements. This same information is preserved while still available can assist the 
defense and establishing timelines and demonstrating presence at a site remote 
from the crime at the time of the crime. Tower data can at a minimum establish a 
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presence in a specific area of town and made based on triangulation be able to 
establish the location or particular cell phone within a matter of yards. Also, worth 
consideration, are the data recorded in automobile systems such as On Star and 
GPS systems.  

• receipts: beer, cigarettes, toll, theatre tickets, car rentals, ATM, gas, dry 
cleaning, meals, shoe repair, lotto tickets, bill payment, prescriptions, auto 
repairs, fee payments, licenses, pawn shops, etc. 

• ALIBI 
• time cards 
• computer usage 
• bank records 
• calendars 
• appointment books, church, faxes, prior consistent statements 
• leases 
• surveillance cameras 
• ALIBI 
• travel vouchers 
• work orders, i.e., plumbers, etc. 
• doctor’s appointments 
• jail or Department of Corrections records 
• video SURRVEILANCE 
• reference points weekday or weekend, birthdays, graduations, elections, 

weddings, sporting events, funerals, other arrests, major holidays, news 
articles, i.e., front page, sports, metro, television listings, other crimes. 

 

EVALUATING THE INTERROGATORS 
• Number of interrogators 
• training and sophistication of interrogators 
• Age, armaments, and size of interrogators. 
Methodology of interrogators 
 
 “Voluntariness 
            use of deception 
• Time of interrogation 
• length of interrogation 
• manner of the interrogation 
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• place of the interrogation 
            tactics of the interrogation 
• Defendant’s age 
• Prior contacts with system 
• Education 
• Mental health 
• Sobriety – alcohol & drug usage – relative to interrogation session 
• Language skills 
• Reading capability 
• Medications 
• Sleep deprivation 
 
PROMISES 
 
• Bond 
• Reduced charges 
• Counseling 
• No jail 
• Recommendation to judge or prosecutor 
           Probation  
 
THREATS 
 
• Penalties 
• Additional or higher charges 
• Arrest of others (i.e. spouse/child/parent) 
• Actual or threatened violence 
• Loss of children (i.e. STATE custody) 
 
 
INTERROGATION PROPS 
 
• Photos 
• Files 
• Physical evidence 
• Tapes 
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MIRANDA RIGHTS 
 
• When given? 
• How given? 
• What was the client’s understanding of rights? 
• All discussion regarding the meaning of the rights. 
 
REQUEST FOR COUNSEL 
 
• Any and all discussion regarding a lawyer, public defender, attorney, 
mouthpiece, etc.? 
• When was request made? 
• How was request made? 
• What was the police response? 
 
• If client is a juvenile, did he/she request a guardian? 
• Does client know if there was an attempt by the police to notify a parent or 
guardian before questioning commenced? 
 
• Did client reinitiate contact for questioning? 
• How? 
• Why? 
• What happened next? 
 
 
INTERVIEW TOPICS REGARDING POLICE: 
 
ARREST/SEIZURE OF DEFENDANT 
 
Where:   
• home 
• Car (road block, traffic stop) 
• Hotel 
• Guest 
• Public place 
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ARRESTING OFFICERS 
 
• Number/description/size/SWAT 
• Uniform 
• Plain clothes 
• Custody 
• Weapons drawn 
• Use of handcuffs/restraints 
• Caged car 
• Instructions/commands 
• Physical violence – tasers, etc. 
• Locked rooms 
 
THE MECHANICS OF THE ATTACK  
DISCOVERY DEPOSITIONS, BOND MOTIONS, ADVERSARY PRELIMINARY HEARINGS-
INITIATE EARLY BEFORE THEY HAVE AN OPPORTUNITY TO GET THEIR STORIES 
TOGETHER. 
 
It is essential to review the police General Orders, as well as any standard operating 
procedures of the particular division with which your witness is affiliated. 
 In addition to the General Orders, Directives and Standard Operating 
Procedures, most police agencies have a host of forms where an officer is required 
to furnish information which may later prove useful. 
POLICE WITNESSES- Elicit at deposition or hearing prior employment in law 
enforcement, reasons for leaving. 
 
 All positions held with current agency, as well as any specific training relevant 
to the charge at issue.  Evidence technician schools, interrogation seminars, etc. 
 
REVIEW PERSONNEL RECORDS  
REVIEW PRIOR TRANSCRIPTS  
REVIEW INTERNAL AFFAIRS COMPLAINTS  
KNOW OFF-DUTY JOBS  
CONSULT NEWSPAPER ARCHIVES  
 
FILE BRADY MOTIONS AND PUBLIC RECORDS REQUESTS FOR IMPEACHMENT 
MATERIAL 
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CHECK PRIOR JOB HISTORY 
DETERMINE TRAINING, SEMMINARS ATTENDED, PUBLICATIONS RELIED UPON OR 
AUTHORED.  
INTERVIEW ATTORNEYS AND DEFENDANTS WHO HAVE PRIOR EXPERIENCE WITH 
THE INTERROGATOR OFFICERS ONFESSION TACTICS 
 CROSS-REFERENCE THEIR NAMES IN CIVIL CASES RECORDS  
REVIEW ANY AUDIO & / OR VIDEO TAPES OF PRIOR INTERROGATIONS 
  
DIVORCE FILES, FORMER SPOUSES 
MOTIONS TO SUPPRESS  
  CONSIDER AND DOCUMENT: • WITNESSES 
• name 
• street names 
• cell or landline numbers 
• girlfriends or boyfriends 
• parents 
• vehicles 
• WITNESSES 
• employment – current or past 
• schools – sports 
• jobs 
• prior co-defendants 
• , FCIC, D.O.C. and civil records, Baker Acts  
INTERVIEW TOPICS REGARDING WITNESSES: 
 
• Name 
• Street names 
• Cell or landline numbers 
• Girlfriends or boyfriends 
• Parents 
• Vehicles 
• Employment – current or past 
• Schools – sports 
• Jobs 
• Prior co-defendants 
• CRIMINAL RECORDS. And civil records, PSCHIATRIC HISTORY OR 
COMMITMENTS 
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• Potential pressure points 
• EMAIL ADDRESSES/FACEBOOK PAGES 
• Auto Trak 
• Contact witness, client, family, and friends 
• Prior addresses 
• Employment – co-workers 
• Neighbors 
• Landlords – related documents 
• Church or club affiliations 
• Hang-outs 
• Habits – i.e., lucky strikes, Bombay gin, DRUG USEAGE 
• Medical problems 
• Location 
• neighbors 
• landlords – related documents 
• church or club affiliations 
• hang-outs 
• habits – i.e., lucky strikes, Bombay gin 
• medical problems 
 
• Incarcerated Witnesses 
o Witnesses who are currently incarcerated or recently released provide 
unique opportunities for investigations.  Booking photos, jail personal property logs 
and visitation records can each provide interesting data.  Those who visit an 
incarcerated inmate will likely have a great deal of information about that 
individual 
 
INVESTIGATION TOPICS REGARDING “VICTIMS”: 
 
• What interest does lie advance?  Mistaken or lying? 
• Drug use 
• Alcohol use 
• History of violence 
• Size 
• Training – i.e., martial arts 
• Sex disputes 
• Money disputes 



 31 

• Civil actions – divorce, suit for money, relative conflict, termination of 
relationship 
• Vices 
• Prior inconsistent statements 
• Mental health problems 
• Prior record 
• Reputation 
• Memory problems 
• Alcoholism 
• Homosexuality 
• Embezzlement 
• Rejection 
• Protecting others 
• Illegal activities 
• Other misidentifications 
• Similar fact evidence – i.e., consent 
• Improbabilities 
• What do they have to hide? 
 
 
• vices 
• prior inconsistent statements 
• mental health problems 
• prior record 
• reputation 
• VICTIMS 
• What interest is advanced by lying?  Mistaken or lying? 
• drug use 
• alcohol use 
• history of violence 
• size 
• sex disputes 
• money disputes 
• civil actions – divorce, suit for money, relative conflict, termination of 
relationship 
• VICTIMS 
• memory problems 
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• alcoholism 
• homosexuality 
• embezzlement 
• rejection 
• VICTIMS 
• illegal activities 
• other mis-I.D.s 
• similar fact evidence – i.e., consent 
• improbabilities 
• What do they have to hide? 
• Mental health files will yield information, which may permit a challenge to 
competence or an attack upon credibility.  Divorce files are invaluable in that 
former spouses are very knowledgeable about witnesses and often are willing to 
share impeachment material with the investigator. 
• Gun registrations are usually maintained by law enforcement & can be 
accessed by investigative staff.  Law enforcement agencies and some local Public 
Defender Offices maintain alias indexes which can assist in locating witnesses 
where a full name is not available. 
• Obtaining e-mail addresses and handles is particularly useful with experts 
who frequently post to news groups in their discipline and can be located using 
Dejavue.com or Google searches. 
• Of potential value are current or previous divorce files.  Even where the 
divorce was uncontested, a lot of unsavory things are mentioned in divorce files.  
Ex-wives and ex-husbands will rarely hesitate to share their former spouse’s failings 
and foibles. 
• Moreover, files will generally contain information regarding assets, 
employment history, former addresses and other useful tidbits. 
• Probate files may shed light on who stands to benefit from the decedent’s 
premature reunion with his maker.  Recorded liens or uncollected judgments may 
provide motivation for the witness to testify in a particular fashion. 
• Criminal Court files should be consulted to obtain prior impeaching 
judgments and sentences, current probation, pending warrants, the reports and 
results of previous competency examinations. 
• Additionally, these files will generally contain information regarding the 
identity of individuals who may have previously bonded the witness out, the names 
of current or prior codefendants (who may now be disenchanted with witness), 
whether the case was dropped and if so, when?  By whom?  Why? 
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• Prior victims of the witnesses may prove eager to provide reputation or 
character evidence regarding the witness, so that their credibility or applicable 
character trait might be better understood by the Trier of the fact. 
• The Internet has spawned a host of social networking sites such as “face 
book”, where information about witnesses, their associates, drug use and other 
foibles   are often chronicled in remarkable and embarrassing detail. 
 
BRADY MOTIONS 
The state has an affirmative duty to provide defense counsel with evidence 
favorable to the defense. 
Specific Brady requests should also be utilized to develop impeaching or 
discrediting information regarding state witnesses and experts.    
   
 For instance, disciplinary action against state experts by regulatory or peer review 
organizations which are known to the state, ongoing investigations related to 
competence, misrepresentations regarding expertise or credentials in pending or 
past cases are fruitful areas for inquiry. 
 
 
 SELF-DEFENSE  
• prior threats 
• relative sizes 
• ages of parties 
• injuries to defendant – document – photos, medical records,                             

weapons – when and where acquired, stored, carried 
• prior consistent statements 
• victim’s reputation – possible witnesses 
• prior difficulties with Defendant and others 
• reputation witnesses 
• specific instances of violent conduct by “victim” 
• defense of others 
• presence of victim’s allies 
• futility of prior requests for police help 
• sports 
• martial arts training 
• custody 
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CONSIDER HIRING A SOCIAL SCIENTIST  
CONSIDER HIRING A PSYCHIATRIST/PSYCHOLOGIST  
EVALUATE AND RAISE ALL EVIDENTIARY, STAUTORY, AND CONSTITUTIONAL 
GROUNDS FOR EXCLUSION. 
CONSIDER INNOVATIVE APPROACHES 
 
TRIAL TACTICS IN CONFESSION CASES  
LIMINE MOTIONS FOR NON-RELEVANT MATERIAL 
 PREP THE JURY IN VOIR DIRE  
DON’T CALL IT A CONFESSION-IT’S A PATHETIC PIECE OF PAPER, A CLAIM, STORY 
OR ACCOUNT  
ADDRESS THE CONFESSION IN OPENING STATEMENT ADVANCING THE DEFENSE 
POSITION 
 

CROSSEXAMINING THE INTERROGATOR: 
IF THE QUESTIONING WAS UNRECORDED, STRESS THIS WAS THE DECISION OF THE 
INTERROGATORS TO CONCEAL INFORMATION FROM THE JURY 
HIGHLIGHT THE IMPLAUSIBLE OR INCONSISTENT ASPECTS OF THE CONFESSION 
 
CROSSEXAMINING THE INTERROGATOR:  
EMPHASIZE THE INADEQUACIES OF THEIR INVESTIGATION AND ANY FAILURE TO 
CORROBORATE THE CONFESSION 
STRESS UNLIKELY OR IMPLAUSABLE LANGUAGE ATTRIBUTED TO THE ACCUSED 
CROSSEXAMINING THE INTERROGATOR: 
PLAY THE INTERROGATORS AGAINST EACH OTHER TO EXPLAIN FAILURES, RULE 
VIOLATIONS, AND FALSE STATEMENTS. 
ESTABLISH THE ILLOGIC OF THE ACCOUNT THEY OFFER. 
 
JUVENILES 
PARENT NOTIFICATION STATUTE 
REQUEST FOR PARENTS=REQUEST FOR AN ATTORNEY 
 
PREPARING THE CLIENT TO TESTIFY  
INITIALLY HAVE THE CLIENT WRITE OUT A DETAILED ACCOUNT OF THE INTERVIEW 
WHILE IT IS STILL FRESH IN HIS MIND 
GO OVER THIS ACCOUNT AS MANY TIMES AS NECESSARY SO THAT THE CLIENT 
KNOWS IT WITHOUT REFERENCE TO HIS NOTES  
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ADVANCE A PLAUSIBLE REASON FOR THE FALSE CONFESSION  
MAKE SURE THE CLIENT USES TERMS THE JURY CAN IDENTIFY WITH. 
HUMANIZE YOUR CLIENT SO THAT THE JURY CAN UNDERSTAND HIS DESPAIR, 
INTIMIDATION, ETC  
CONSIDER: 
HIGHLIGHT THE IMPLAUSIBLE OR INCONSISTENT ASPECTS OF THE CONFESSION 
EMPHASIZE THE  INADEQUACIES  OF  THEIR INVESTIGATION  AND  ANY FAILURE  TO 
CORROBORATE  THE  CONFESSION 
STRESS  UNLIKELY  OR  IMPLAUSABLE  LANGUAGE  ATTRIBUTED  TO  THE ACCUSED 
PLAY THE INTERROGATORS AGAINST EACH OTHER TO EXPLAIN FAILURES, RULE 
VIOLATIONS, AND FALSE STATEMENTS. 
ESTABLISH THE ILLOGIC OF THE ACCOUNT THEY OFFER. 
TRIAL CONSIDERATIONS 
PUT ON A CASE- 
ESTABLISH OR AT LEAST SUGGEST THE GUILT OF ANOTHER, OR ALIBI, OR 
CONFLICTS BETWEEN THE CONFESSION AND THE PHYSICAL EVIDENCE OR WITNESS 
TESTIMONY 
THE JURY MUST HAVE A THEORY, OTHER THAN YOUR CLIENT’S GUILT, TO HANG 
THEIR HAT ON. 
A STRAIGHT “REASONABLE DOUBT” ARGUMENT IN A CONFESSION CASE WILL 
RARELY WIN. 
JURY INSTRUCTIONS 
TRY TO CRAFT A JURY INSTRUCTION WHICH ALLOWS THE JURY TO DISREGARD A 
CONFESSION WHICH THEY BELIEVE TO BE FALSE 
INCORPORATE THE FACTORS WHICH RENDER THIS PARTICULIAR CONFESSION 
UNIQUELY UNRELIABLE. 
 
ARGUMENT 
THE FINAL ARGUMENT SHOULD TIE THE INTERROGATORS TACTICS TO THE CLIENTS 
UNIQUE SUSCEPTIBILITY, IN A FASHION THAT PERMITS THE JURY TO CREDIT THE 
COUNTER-INTUITIVE CONCEPT OF A FALSE CONFESSION. 
 
ATTACKING THE CONFESSION 
WHY DO INNOCENT PERSONS CONFESS? 

• Psychologically coercive police methods  
• Suspect made to feel hopeless & perceives confessing as only way to improve 

situation (e.g., receive help, avoid prosecution, minimize punishment, etc.)  
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• To stop interrogation, escape custody, go home 
• Failure to understand implications of confession 
• Suspect comes to think he committed the crime despite no memory of doing 

so 
                                     
SOCIAL SCIENCE AUTHORS ON FALSE CONFESSIONS:  
INTERROGATION STRATEGIES AND TACTICS EMPLOYED BY LAW ENFORCEMENT:  
ISOLATION 
SMALL ROOM  
NO DISTRRACTIONS  
NO TIMEKEEPING  
NO SUPPORT  
DESIGNED TO PROMOTE HELPLESSNESS  
DESIGNED TO PROVIDE AN INCENTIVE TO END THE INTERROGATION   
ACCUSATION 
DENIAL BY SUSPECT IS SUMMARILY REJECTED 
POLICE PROVIDING ALTERNATIVES SUCH AS: 
MINIMIZATION 
REPRESSION 
BLACKOUT THEORIES 
 
THE INTERROGATOR’S TOOLBOX 
READ CRIMINAL INTERROGATIONS AND CONFESSIONS BY INBAU, REID, BUCKLEY 
AND JAYNE 
 REID AND ASSOC WEBSITE 
 
“Voluntariness” 
• Time of interrogation 
• length of interrogation 
• manner of the interrogation 
• place of the interrogation 

tactics of the interrogation 
 

THE MECHANICS OF THE ATTACK  
DISCOVERY DEPOSITIONS, BOND MOTIONS, ADVERSARY PRELIMINARY HEARINGS-
DO SOON BEFORE THEY HAVE AN OPPORTUNITY TO GET THEIR STORIES TOGETHER. 
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It is essential to review the police General Orders, as well as any standard operating 
procedures of the particular division with which your witness is affiliated. 
 
 In addition to the General Orders, Directives and Standard Operating 
Procedures, most police agencies have a host of forms where an officer is required 
to furnish information which may later prove useful. 
 

CLOSING ARGUMENT 
 
It is unnecessary and counterproductive to review all of the evidence and testimony 
elicited at trial. 
 
The task at hand is persuasion. You want to edit, distill and present the highlight 
reel in closing argument. “To achieve great things, two things are needed: a plan 
and not quite enough time.” — Leonard Bernstein 
 
 A mere assertion, that the evidence does not prove your clients’ guilt beyond a 
reasonable doubt”, will rarely prevail. The story we tell and sell, should incorporate 
whatever strong points have been developed through cross-examination, exhibits 
and defense testimony. It must make sense, it must address and emphasize the 
strong points of the defense, it must have a logical consistency and account for the 
problematic aspects of the prosecution's evidence. And finally, it must harmonize 
the defense theory with those facts that are beyond dispute. These are facts which 
must be conceded, embraced or exploited, but they cannot be altered. 
 
The closing argument should at least be outlined rough form before the 
commencement of trial. The promises secured in voire dire, the golden nuggets of 
doubt mined during cross-examination, the anticipated and actual physical 
evidence and the inferences which flow from that evidence, the testimony of 
defense witnesses-and the jury instructions need to be crafted into a compelling 
statement. The argument should embrace both logic and emotion and be 
sequenced in a manner to promote persuasion. 
Co-counsel, an intern and/or the client will hopefully have been taking accurate 
notes during the course of the trial, documenting any defense points that have 
been developed, as well as those portions of the testimony which undermine the 
state's case or render it less probable. Solicit their views as to what was working for 
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you and against you in the trial. Friends, family, or colleagues that have attended 
all or a portion of the trial should be questioned regarding their impressions. 
Civilian observers receive evidence and testimony in a manner not unlike the jury. 
Remember that ultimately your goal is to convince the jury that the state's position 
is so improbable that it cannot be relied upon. At the same time, hopefully you will 
have presented a story, account or scenario that makes sense and is consistent with 
human experience. You must commit to that account and sell it. The actual 
language that we use is critically important, it should convey the gravitas of the 
situation, it should be vivid and detailed. Some level of formality in word choices 
should be maintained. But stay within your linguistic comfort zone . 
Consider: "he hit him four times with the stick” 
                  "he bludgeoned him with a cudgel, again and again and again" 
                   “he was less than truthful" 
                    "he was the sort of man, who may once have stumbled over the truth, 
but I am   certain he got up and dusted himself off as if nothing had happened” 
                      "he was injured in the explosion" 
                      "he was horribly maimed by the blast" 
                      “87 years ago, our predecessors created a new government which 
promoted liberty and equality"  
                       "fourscore and seven years ago, our fathers brought forth upon this 
continent a new nation conceived in liberty and dedicated to the proposition that 
all men are created equal” 
 
Emphasize during argument those jury instructions or portions of jury instructions 
which can logically be argued in support of some aspect of the defense theory of 
the case. You may wish to incorporate them or PowerPoint presentation or to 
simply "blow up” the relevant sections and display them using an easel. They can 
remain within the jury’s view during your entire argument and if the state fails to 
move them during their second close, those favorable jury instructions will remain 
on display throughout that second argument 
 
Your closing argument should anticipate and answer the questions likely in the 
jurors’ minds. Craft your argument and stick to the plan without being baited into 
addressing tangential matters by the prosecutor's argument. In rare instances, the 
prosecution may have argued a strong unanticipated point during their initial 
closing. In that case you may have no choice but to respond. Generally, it is best to 
respond in the very initial stages of your argument and then proceed on as 
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previously planned. Your argument should anticipate and counter the prosecutions 
second closing argument. 
 
1) your body language, gestures, inflection, tone and pace-should telegraph to the 
jury your total commitment to the validity and righteousness of your points. Study 
yourself on video, or have friends watch you-to assist you in identifying and 
eliminating verbal tics, such as okay, um, pretty much etc. That same scrutiny 
should address any physical tics i.e. moving from foot to foot, covering the mouth 
with one’s hand, tugging the ear, handwringing, excessive blinking etc. 
 
2) Eye contact is a crucial to establishing a connection with the jurors. It also 
permits you to assess on-the-fly, their reaction to your argument based upon their 
nonverbal communication. The juror smiles, nods, puzzled expression, the 
receptiveness or apparent aversion to your eye contact-all provide valuable 
feedback and allow you to adjust your presentation.) impress upon the jurors 
importance and solemnity their task , that they are each individually responsible 
for the verdict as well as collectively, the necessity of a rigorous scrutiny of the 
evidence and the extraordinary protections afforded a citizen based upon the 
requirements for unanimous verdict, the presumption of innocence and the 
reasonable doubt standard. Exploit and stoke their fears of convicting an innocent 
man.  
 
The manner in which you dress should be crisp and professional, you do not wish 
to offend or distract. Outlandish, avant-garde or provocative outfits shift attention 
away from your message and may predispose some jurors against you. (There's 
much to be said for starched white shirt with cufflinks for men) ultimately, how you 
dress, influences the jury's perception of your sincerity and credibility which in turn 
impacts the jury's receptiveness to what you have to say. 
 
Project confidence but not arrogance 
Entertain-use movement, inflection, rhythm, cadence, tempo, volume, stories 
anecdotes, exhibits, language. 
When in trouble go to lines of argument that you can use while you analyze what 
got you into trouble.  
 
Familiarize yourself with the rules of your courtroom and your judge regarding 
placement and movement during closing argument. Some courts require you to 
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remain at the podium, which interposes a needless barrier between you and the 
jury, diminishing your ability to communicate nonverbally. Even if hamstrung in 
that fashion by the judge, one can usually get away with moving to either side of 
the podium for portions of the argument. To the extent possible, incorporate some 
movement and gestures into your argument. 
 Utilize the physical evidence as a vehicle to enhance your proximity to the jury. 
Use your eyes to capture and hold juror’s attention. Don't stare them down but do 
not avert your eyes from theirs. You may wish to focus on specific jurors that you 
perceive as being favorable to your position or that seem like they would be natural 
leaders in the jury room. Don't invade the juror’s space but strive for conversational 
distance. 5 to 8 feet from the Jury rail is usually a good distance and does not make 
the jurors feel uncomfortable. If you are a very large or very petite individual a 
greater or lesser distance may be more appropriate. 
 
Throughout the trial, if you're interesting and/or entertaining you'll get greater 
leeway from the judge and often avoid distracting objections from the state, if they 
are caught up in your narrative. Emotion where appropriate should be used. 
Perhaps not in a worthless check case but in a battered wife case clearly you can 
make your points with some emotion. Humor should not be discounted as part of 
the argument. Obviously, you don't want to come across as a standup comic 
however some situations some testimony legitimately lend themselves to humor. 
To quote Mary Poppins "a spoonful of sugar helps the medicine go down". 
 
It is important to scour the evidence for every point and legitimate inference which 
tends to undermine the trustworthiness of particular state testimony regardless of 
when or how those points and inferences were developed. So for instance, if 
witness "A" has a deal with the prosecution , prior inconsistent statements ,their 
testimony is contradicted by documents , physical evidence , other witnesses or 
common sense-all of those flaws or weaknesses, as well as the relevant and helpful 
jury instructions ( i.e. "weighing the evidence") dealing with credibility should be 
utilized in the same portion of your argument that you address how the jury should 
assess that witnesses’ credibility. The aggregation of those points bearing on the 
trustworthiness of the witness, creates a situation in which each point enhances 
the impact of the other points and creates a synergy. 
 
With reference to lying witness, the manner in which their testimony is addressed 
during argument should subtly convey contempt and disdain for the witness. 
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Without going over the top, you should through your choice of language, inflection 
and tone convey with righteous indignation that the jury has been targeted for 
deception by that witness. 
 
In contrast, the manner in which a mistaken witness is addressed should convey 
understanding of the circumstances which contributed to the witnesses’ mistake. 
Express regret that the jury has been subjected to such mistaken testimony. For 
instance, in a mistaken identity case, the victim will likely be a sympathetic figure 
to the jury-attacking them will prove counterproductive. If instead it is conceded 
that the witness was at least trying to be truthful, you can go on to emphasize the 
many factors which made the mistake almost inevitable. The speed at which events 
took place, lighting, distance, trauma, intoxication, physical limitations and 
suggestive police techniques can be argued persuasively to the jury to discount, 
ignore or reject mistaken testimony. 
 
Link yourself to the jury.  “we become weak, we doubt ourselves, we doubt our 
beliefs, we doubt our institutions, we doubt the law-today you are the law”. 
"What do we know beyond a reasonable doubt?" "we have been deliberately 
misled” 
 "our reverence for the rule of law, our fierce resolve to do justice, our careful 
scrutiny of the evidence-compels a verdict of not guilty” 
 you are the law 
desire to be just 
fervent and frightened prayer 
note: proximity to the jury, eye contact 
"act with justice”-EXHORTATION. 
 
- -Get indignant. Stress the jury’s importance in your efforts to bring them the 
information, they need to make a good decision 
 
If it is to be a long argument-warn the jury and request their indulgence at the 
outset      
 
Where appropriate stress that the client testified, though he need not, his purpose 
and yours was to bring the jury accurate information. 
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Urge the jury to consider the clients’ demeanor on the stand, the sense of what he 
had to say and how it related to other evidence. 
 
Use rhetorical devices to give your points greater impact. For instance, parallelism 
is the use the same part of speech or syntactic structure as part of a series. Such as, 
“you do not owe allegiance to the state, you do not owe allegiance to the defense, 
your Allegiance must be…” 
 
 Use tricolons- the rule of threes “not surmise, not conjecture not suspicion”; 
Tricolon-use threes: 
"life liberty and the pursuit of happiness." 
"wine, women and song” 
"friends, Romans, countrymen" 
"we few, we happy few, we band of Brothers" 
"the good, the bad and the ugly" 
"blood sweat and tears" 
 
 I do contend that there was information brought -that was false, it was deliberately 
so  
 "talk to about the law that governs your actions in this case" 
presumption of innocence - remind them of their oath 
your obligation is both individual and collective 
unanimous verdict 
there is no confession in this case (notwithstanding the testimony of the four 
detectives) disdain 
close enough for government work-idiom 
greatest crime in the civilized world 
 
3) rhetorical questions provide you a vehicle to engage the jurors and in so far as 
possible, approximate a conversation. As is so often the case, how the question is 
crafted will often dictate the result. At some level the jury will answer those 
questions and that process causes them to become more invested in the outcome. 
 Rhetorical questions-what do you know about this case beyond a reasonable 
doubt?, do you know where xxxx was killed?, how?, how   many people were 
involved?, where was the body really dumped? , was she raped? is there a 
 single thing you know about this offense beyond reasonable doubt? 
 



 43 

Understand, exploit and argue the physical evidence. in many instances, the lack of 
corroborating physical evidence, tests or examinations may prove more important 
than the evidence which was preserved.  
 
The absence of corroborating physical evidence for the state’s theory is a dagger 
which should be thrust into the heart of the state's case.  
To the extent that the physical evidence demonstrates or suggests the 
responsibility of some other perpetrator or culprit, it should be argued fiercely, 
while emphasizing the impartiality and reliability of physical evidence properly 
understood. Remind the jury that they are entitled to view and examine every item 
of physical evidence during their deliberations. They may request that video or 
audio tapes in evidence be replayed for them in whole or in part. When dealing 
with recorded media it may be wise to offer in evidence edited versions which 
contained the defense highlights or in the alternative to play during argument 
those portions of such media that support and are in harmony with the defense 
theory. 
 
 Particularly in "confession cases, the physical evidence may be your strongest ally. 
In preparation for this argument, break the confession down to its smallest 
elements and review with care the points of intersection between that alleged 
confession and the physical evidence. 
 
If it is your position that the confession was coerced: 
it is critical to familiarize yourself with the interrogation techniques used, their 
abuses and flaws, and the minutia of the confession process in your case.  
Explore and develop any evidence which indicates that objectionable practices 
were followed. The Supreme Court has ruled that deception during interrogation is 
a permissible practice-however it offends jurors, if it is established that the 
interrogating officer repeatedly engaged in deception. Obviously other factors may 
suggest intimidation in the confession process. For instance, size number and 
armament of interrogating officers, the length and circumstances of the 
interrogation, etc. 
 
Did they tell you the truth? -lies of omission and commission, intentionally and 
unintentionally, when they're under oath and when they're not. 
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It is not enough to just assert that a particular witness lied, you must establish the 
lie and perhaps more importantly the "why of the lie". The motivation underlying 
false testimony can be varied-it may for example- be personal enmity, jealousy, 
greed, fear, incompetence, ambition, pressure, lust, revenge, racial prejudice or the 
necessity of currying favor with the prosecution. 
 
 Whatever the motivation, it is imperative that the foundation for the argument 
that the witnesses is lying be established through cross-examination or during the 
defense case in chief. Sometimes, but rarely a witness may admit to having given 
perjurous testimony. If there has been no such admission, you must marshal the 
facts and inferences that suggest the improbability of the account offered by the 
lying witness.  
 
The jury will like some witnesses and dislike others. The jury will be more receptive 
to your contention that the witness was lying, if they have come to dislike that 
witness. Stress the inconsistencies, the improbability, the disrespect and 
unreliability of the witnesses account. 
 
 A closing which merely tracks the chronological presentation of evidence and 
testimony is usually boring and does not lend itself to persuasive argument. 
 
As you recount portions of different witness’s testimony change your inflection and 
cadence to roughly approximate that witness’s presentation-they accused him of 
the murder of his friend 
“no no I didn't kill her …”re-enact parts of the interrogation 
when recounting the testimony of individual witnesses during argument you need 
not do spot on impressions of the witness but sometimes that testimony can be 
argued more effectively if as you recount it you adopt the mannerisms, language, 
tone or pace of the witness. When quoting or paraphrasing witnesses particularly 
those whose testimony you are relying upon, consider doing so in the present 
tense-as if you were the witness at the time. 
 
 How a witnesses is  addressed and by what title can skew the jury's perception in 
a negative or positive direction. Donald Trump has used a variety of nicknames with 
great effect to skewer his opponents. Such as "crooked Hillary", “lying Ted”, “Little 
Marco”, etc. the witness may be an "officer" if you want his testimony credited or 
a patrolman if you wish them to be less impressive. A witness maybe a scientist or 
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a technician. Such word choices may subtly influence the juror’s impressions of the  
witness.   
 
The collective wisdom of jurors is often greater than one might think. Convey your 
respect to the jurors by how you argue to them. Do not talk down to them nor 
should you dumb down your presentation. Relatively formal language tends to 
emphasize the seriousness of the matters at hand, and while the jurors may not 
routinely use the same verbiage in their own lives, they likely understand its 
meaning. Do not use arcane, obscure or archaic language. In fact, you should 
eschew using such language. 
 
We are and should be storytellers. An excellent example of this is seen in the closing 
argument of the movie “A Time to Kill". Michelangelo is reputed to have said "every 
block of stone has a statute inside it and it is the task of the sculptor to discover it.” 
It is the task of the Advocate to chisel, hone, burnish and buff the story, so that it 
truly becomes a work of art. Our language should be vivid, powerful, evocative and 
meticulously detailed. We want the jurors to actually be able to visualize the facts, 
scenes and actions from the defense perspective. 
 
From the movie –“A TIME TO KILL” 
“telling a story-about a little girl 
truck   races 
Rip her clothes from her body 
 raping her 
fog of drunken breath and sweat 
when they were done, when they had killed her tiny womb 
murdered any chance to have her bear children, to have life beyond her own 
Beer cans thrown so hard it tears the flesh down to the bone 
they urinate on her 
imagine the noose going tight around her neck, and a sudden blinding jerk   
her feet and legs go kicking but they don't find the ground   
pitch her over the edge to the creek bottom below 
raped, beaten, broken body soaked in their urine, soaked in their semen, soaked in 
her blood 
now imagine she's white “ 
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Personification- the attribution of a personal nature or human characteristics to 
something nonhuman, or the representation of an abstract quality in human form. 
"“Bold-faced Victory” (Henry VI Part 1) 
 “Close-tongued Treason” (The Rape of Lucrece)" 
"O, beware, my lord, of jealousy; It is the green-eyed monster which doth mock the 
meat it feeds on;"- (Othello) 
"his fear grew and Counseled flight" 
"her naïveté led her into the trap" 
 
There are countless Internet sites which feature quotations which capture thoughts 
we wish to express, perhaps more succinctly, vividly and powerfully than might 
occur to us. Try to use phrases that have become part of the national culture and 
would be familiar to most jurors or quotes attributable to individuals well known 
and admired. For example, Gandhi, Churchill, Aristotle, etc... Useful sources include 
pop-culture i.e. "the Godfather"-"leave the gun take the cannoli” "make him an 
offer he can't refuse" “keep your friends close, but your enemies even closer".  
Country music songs yield priceless lines that can be Incorporated into your 
presentation-from whiskey lullaby "she put him out like the burning end of a 
midnight cigarette". Johnny Cash correctly noted that country music speaks “ Of 
emotions, of love, of breakup, of love and hate and death and dying, mama, apple 
pie, and the whole thing. It covers a lot of territory, country music does.” Johnny 
Cash 
Dolly Parton Quotes 
~ Storms make trees take deeper roots. 
History, the Bible , poetry, films, songs, television, mythology, classic literature 
,aphorisms idioms ,proverbs and pop culture provide a smorgasbord of useful 
choices for argument. 
 You should steal, and steal shamelessly and repeatedly from others whether they 
be other attorneys, poets, politicians, lyricist, screenwriters. Phrases such as "Iron 
Curtain”,” Day of infamy” will be remembered. You should strive to create and 
populate your argument with equally compelling phrases and soundbites, that will 
be remembered in the jury room and serve as a springboard for advancing the 
defense position. 
 
rhetorical questions-what do you know in this case ? 
can you ratify, endorse and condone what happened in this case ? 
define problem-address police missteps. Looking for black people 
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Humanize the client-"the young man works, has worked in the past, pays for his 
own clothes        and CDs “ 
posit the absurdity or improbability of the state's position 
-"at age 15 he gets up, has his yogurt, and decides to go kill someone, kills him 
comes home and feeds the dog."  
discrepancies , conflicts  and prejudice in the identification process 
 
rhetorical question-"why was everybody distancing themselves from Glover in the 
woods?"  
use carefully crafted rhetorical questions i.e. 
 You got to ask yourself the question: "do I feel lucky?" Well, do you punk? 
Inspector Harry Callahan. The answer is either obvious or unknowable. "How many 
roads must a man walk down?"-Bob Dylan. The rhetorical question is a device that 
allows you to align yourself with the jury , to frame the questions you hope will be 
asked in the jury room and to provide answers for those questions that jurors may 
adopt. 
"what do we know beyond a reasonable doubt?" 
"has there ever been an honest diligent effort to investigate this case?" 
"… Is this proof beyond a reasonable doubt? 
 

Epistrohe- the repetition of a word or words you see at the end of successive 
clauses or sentences 
• And that government of the people, by the people, for the people, shall not 
perish from the Earth - Abraham Lincoln 
• "Wherever there’s a fight so hungry people can eat, I’ll be there. Wherever 
there’s a cop beating up a guy, I’ll be there. I’ll be in the way guys yell when they’re 
mad and—I’ll be in the way kids laugh when they’re hungry and they know supper’s 
ready. And when our folk eat the stuff they raise and live in the houses they build—
why, I’ll be there."-the Grapes of Wrath 
 
• "A day may come when the courage of men fails, when we forsake our 
friends and break all bonds of fellowship, but it is not this day. An hour of woes and 
shattered shields, when the age of men comes crashing down! But it is not this day! 
This day we fight!"-Lord of the Rings 
 
Obama-" yes we can" 
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Contention: "he hit a 15-year-old boy twice in the gut and once in the eye —-
followed by    demonstration-right-handed man 
rhetorical question-why was Glover brought in (questionable promotion to 
homicide detective  
“we know Brenton Butler went to custody unmarred and unscratched” 
“there's still a man out there” 
Thanks-tell them what you want 
be explicit about what you want: 
          not guilty on all counts 
          not guilty on only some counts 
          guilty of a lesser included offense 
          guilty of the charge but not guilty of the enhancements 
The principle of primacy tells us that jurors are more focused and receptive to 
information during the initial portion of your argument. The principle of recency 
posits that jurors remember best that which comes last. This means that the 
beginning and ending of your opening are crucial parts of the speech. 
 For some it may be useful to write out an entire draft of a closing argument. Prof. 
Moses describes this as " prepare-produce-practice-present process.” 
see Ray Moses- JURY ARGUEMENT IN CRIMINAL CASES -A trial lawyer's guide 
The act of committing your thoughts to paper will aid you in finding the right 
language to express your views. Whether the argument is in draft or outline form, 
don't read it. Practice it a few times beforehand, preferably aloud. If possible, 
videotape yourself. 
 
 The argument you ultimately give need not and should not be a verbatim recitation 
of your draft the process will help you embed in your own mind the key concepts, 
ideas and lines of argument. Having written and spoken the argument beforehand 
will help you to remember your key points and the most effective ways to present 
those points. If there is much to cover, and the argument will of necessity be 
lengthy, provide yourself with a cheat sheet or sheets that you can reference 
quickly, in the event you become lost or forgetful during your argument. 
 
 Frequently it is useful to break arguments down into chapters. Each chapter gets 
an index card with my thoughts expressed in full. I will highlight or circle one or two 
words or phrases on each card that I know will permit me to recall the persuasive 
points I have previously prepared for each chapter. During argument you can look 
down- see the highlighted word address that chapter, discard that card and glance 
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at the highlighted portion of the next card. The cards should be sequenced to 
maximize persuasive power of your presentation. 
 
• JAILHOUSE  SNITCHES# 
SNITCH ACQUISITION OF INFORMATION: 
It will be necessary to establish the likelihood that the information claimed by the 
cellmate informant was acquired without a “confession” from your client.   
To that end you must explore: 
• Has the informant been deliberately or inadvertently educated about your 
client’s case by police or prosecution? 
• Does the informant have a relationship of any sort with a co-defendant?  
• Does the informant’s claim mirror demonstrable errors in the police reports?  
 
COURT FILES ON SNITCH WITNESSES  
• pleas, judgment and sentences 
• Order transcripts (i.e. bond hearings, guilty plea proceedings, motion 
hearings, trial, sentencing, and other cases in which witness has testified) 
• Review for incompetency or insanity claims 
• Copy psychiatric or psychological reports 
• Check for letters to the court and/or post-conviction claims  
• Copy sentencing guidelines 
• Identify former co-defendants 
• Pre-sentence investigations 
• Probationary status and history conditions of bond 
•  
• INMATE BACKGROUND AT JAIL OR D.O.C. 
 
• Interview other cellmates 
• Bond information 
• “Keep separate” orders 
• Phone records – Jail Recordings 
 
   
•  visitation logs 
•       disciplinary reports 
•  transfer records 
•  cell locations and dates 
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• contacts by police or prosecutors 
• Penalties: 
• reduced charges 
• nolle prosse 
• abandonment of enhancements, i.e. guns, H.O. or H.V.F.O. status 
• sentencing recommendation  
• Privileges: 
• place or conditions of incarceration 
• home arrest 
• bond reduction 
• trustee status 
• gain time 
• visitation privileges 
 
• Intervention,  
o immigration authorities 
o other jurisdictions or agencies 
o creditors 
o IRS 
o Forfeiture proceedings 
o Actual or potential employers 
 
PROFESSIONAL SNITCHES 
• POLICE/PROSECUTOR SNITCH FILE 
• AGENCY GUIDELINES &/OR REGULATIONS GOVERNING THE 
IDENTIFICATION, SUPERVISION AND PAYMENT OF INFORMANTS. 
• THE CRIMINAL RECORD, INSTRUCTIONS, PAYMENTS &USE OF INFORMANTS. 
• “SNITCH AGREEMENT” 
• PROPHYLACTIC MEASURES 
• SNITCH LETTER# 
• DEFENSE SNITCH FILE# 
• CELLMATE STATEMENTS 
• MEDIA FILE 
• ISOLATION CELL 
•  
BACKROUND INFORMATION  
• Information vendors such as Auto Track searches 
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–  require only a name and social sec. # 
–  give information regarding  
•  Property ownership 
• Current and former marriages 
• Present and past addresses 
• Possible aliases 
• Boat and vehicle info 
• Etc. 
• Obtain as soon as possible the following information concerning co-
defendants and snitches: 
•      Date of birth 
•  Social security number 
•  Current and past addresses 
•  Present and former employers 
•  Members of the household 
•  E-mail address; and 
•  Information regarding arrests 
• BACKROUND 
• The files in involuntary commitment proceedings will yield information 
which may permit a challenge to competence or an attack upon credibility.                                      
Divorce files are invaluable because they contain important impeachment 
information (i.e. abuse, drug, mental health allegations).  Also, ex-spouses are often 
willing to share “dirt” about the witness and can be powerful negative character 
witnesses. 
 
DOCUMENT INVESTIGATION  
 
• MAKE PUBLIC RECORD REQUESTS FOR ALL CLOSED POLICE & PROSECUTION 
FILES ON THE WITNESS. 
• ATTEMPT TO SECURE SIGNED RELEASES FROM THE WITNESS FOR ANY 
OTHERWISE CONFIDENTIL RECORDS (i.e.-psychiatric records etc.) 
 
• SNITCH ACQUISITION OF INFORMATION 
• It will be necessary to establish the likelihood that the information claimed 
by the cell mate informant was acquired without a “confession” from your client.  
To that end you must explore: 
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• has the informant been deliberately or inadvertently educated about your 
client’s case by police or prosecution? 
• does the informant have a relationship of any sort with a co-defendant?  
• does the informant’s claim mirror demonstrable errors in the police reports? 
 
 
– PREDICATE INVESTIGATION FOR MOTIONS 
PROSECUTION/SNITCH CONTACTS 
• initiated by whom 
• identity of parties present 
• location(s) 
• number & types of contact 
• dates 
•  
 PROSECUTION/SNITCH CONTACTS  
• presence of files, photos, summaries, reports 
• recorded by notes?  Tapes? stenographer? 
• correspondence, phone calls 
• intermediaries?  i.e.  spouses, friends, etc. 
• instructions – verbal or written 
• COURT FILES ON SNITCH WITNESSES 
• pleas, judgment and sentences 
• order transcripts (i.e. bond hearings, guilty plea proceedings, motion 
hearings, trial, sentencing, and other cases in which witness has testified) 
• review for incompetency or insanity claims 
• copy psychiatric or psychological reports 
• check for letters to the court and/or post-conviction claims  
• COURT FILES ON SNITCH WITNESSES 
• copy sentencing guidelines 
• identify former co-defendants 
• pre-sentence investigations 
• probationary status and history conditions of bond 
• INMATE BACKGROUND  JAIL, DOC, PROBATION AND PAROLE  
• interview other cellmates 
• bond information 
• “keep separate” orders 
• phone records – tapes# 
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• INDUCEMENTS 
• Immunity: 
– current charges 
– potential charges 
– deferred prosecution 
• Intervention: 
• immigration authorities 
• other jurisdictions or agencies 
• creditors 
• IRS 
• Forfeiture proceedings 
• actual or potential employers 
• DOCUMENT INVESTIGATION 
• CASE LAW-SUPPRESSION 
• Massiah v. United States, 377 U.S. 201 (1964).  Post-indictment the 
government sought the aid of a co-defendant who contacted and recorded a 
conversation with the defendant, Messiah.  The court held that the government 
could not deliberately elicit a statement from the defendant without his attorney 
in a post-indictment setting, that it would be a violation of his Sixth Amendment 
rights. 
• U.S. V. HENRY 447 US 264-1980 
• The court outlined two areas of inquiry to be addressed: 
–   1)  What did the government do to create the situation?   
– 2)  What was the specific behavior of the informant which may have served 
as an impetus for the defendant’s “admissions”? 
•   [NOTE:  The informant in that case was working on a contingency fee basis.] 
• Kuhlman v. Wilson, 477 U.S. 436 (1986) 
• The defendant was placed in a cell with a police informant who was 
instructed not to ask any questions, but merely listen.  The court held that no 
violation was established unless the defendant demonstrated the informant took 
some action beyond merely listening.  The court distinguished between passive and 
active informants in determining whether a statement has been deliberately 
elicited. 
• Arizona v. Fulminante, 499 U.S. 279 (1991) 
• This was a pre-indictment case, which turned on a fifth amendment 
voluntariness analysis.  The court found because of rumors that Fulminante was a 
child murderer, he was in danger of being harmed by prison inmates.  The 
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informant’s offer to protect him in return for the confession was found to be a 
credible threat of physical violence, which rendered the statement involuntary 
through mental coercion. 
• “DUE PROCESS” 
• Mooney v. Holohan, 294 U.S. 103 (1935), held that it is due process violation 
for the prosecutor to deliberately procure perjured testimony. 
• Alcorta v. Texas, 355 U.S. 28 (1957), held that it is a due process violation to 
use perjured testimony, knowing it be false, even if it is not deliberately sought by 
the prosecution. 
• “DUE PROCESS” 
• Napue v. Illinois, 360 U.S. 264 (1959).  The informant claimed no promises 
had been made for his testimony.  The court held, knowing that claim to be false 
the prosecutor was required to correct the testimony because it influenced the 
fact-finder’s assessment of the witness credibility.  That was so even though the 
leniency agreement had been made by another prosecutor and the trial prosecutor 
was without knowledge of the arrangement.  See Giglio v. United States, 405 U.S. 
150 (1972). 
•  
 TOPICS FOR CROSS-EXAMINATION  
• aliases and nicknames 
• pending charges and warrants 
• mental health problems 
• recantations 
• drug and alcohol usage 
• prior “snitching” efforts 
• Improbability of the statement actually occurring 
• the “snitch” system 
• history of negotiations 
• plea(s) 
• revenge or personal animus towards client 
• anticipated or promised benefits 
• mistaken reliance on the snitch in the past 
• infrequency or frequency of prior efforts on behalf of law enforcement 
• evolution of the claimed statement 
• potential penalties and sentencing guidelines (Note: use as a vehicle to put 
your client’s prison exposure before the jury. 
• Scripts, rehearsals and witness training by the prosecutor 
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• relationship with prosecution team  
– (Note: to the extent that the snitch can be portrayed as having a personal 
relationship with the prosecutor or principal investigating officers, it will tarnish the 
entire prosecution effort.) 
• claimed motivation by snitch 
 
LANGUAGE IS IMPORTANT 
• “CORRUPT COVENANT” 
• “PURCHASED TESTIMONY” 
•  BRIBE 
• “FREE RIDE” 
• “GET OUT OF JAIL FREE” CARD 
• “PERJURY PASS” 
• “LICSENCE TO LIE” 
• “UNHOLY BARGAIN”  
• LANGUAGE 
• “BLOOD MONEY” 
• “THIRTY PIECES OF SILVER” 
• “DEPRAVED DEAL” 
• “ABSOLUTION FOR THE UNREPENTANT” 
• “AMORAL ARRANGEMENT” 
• “CONTAMINATED CONTRACT” 
•  
 
DEFENSE WITNESSES 
• EXPERTS 
– SNITCHES 
– DEFENSE ATTORNEYS 
– FORMER PROSECUTORS 
• “SIMILAR FACT EVIDENCE” 
• PREVIOUS CO-DEFENDANTS 
• POLICE OFFICERS IN PRIOR CASES 
• NEGATIVE CHARACTER WITNESSES (i.e. EX-WIVES) 
• OTHER CELLMATES 
• CLOSING ARGUEMENT 
• TIE THE INTEGRITY OF THE PROSECUTOR AND THE POLICE TO THE SNITCH. 
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• EMPLOY LANGUAGE AND IMAGERY WHICH INVITES DISTAIN FOR THE 
SNITCH. 
• ASSASSIN,BACKBITER,BACKSTABBER,BE-TRAYER,BLACKGUARD,BRUTUS, 
BUNCO-ARTIST,CANARY,CHARLATAN, CHEAT,CONMAN,CONNIVER,CUR, 
CROOK,DECIEVER,DECOY,DEGENERATE, DOUBLE-CROSSER,EAVESDROPPER,       
FAKER,FALSIFIER,FELON,FERRET,FINK, FRAUD,HUSTLER,HYPOCRITE,IMPOSTER, 
INFORMANT,JUDAS,KNAVE, “LIAR  FOR HIRE”,MISCREANT,MOUNTEBANK,NARK, 
PARISITE,PARROT, “PERJURING SCUM”,    PHONY,PREVARICATOR, “PROSECUTOR’S 
PAWN”   
• QUISLING,RAT,RETROBATE,REPTILE ROGUE, 
SABOTUER,SCOUNDREL,SELLOUT,SHARK, 
SKUNK,SLANDERER,SLEAZE,SLIME,SNAKE, SNEAK,SNITCH,SOCIOPATH,SONGBIRD, 
SPINELESS INVERTEBRATE,SPY,SQEALER, 
STOOLPIGEON,SWINDLER,TIPSTER,TRAITOR,TRICKSTER,TURNCOAT, “TWO-
FACED”,         VILLIAN,VIPER,WASTREL,WHORE,WORM, WRETCH 
• DEFENSE PERSPECTIVE  


