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IN THE CIRCUIT COURT, SEVENTH 

       JUDICIAL CIRCUIT, IN AND FOR 

       VOLUSIA COUNTY, FLORIDA 

 

       CASE NO.:  2016 30105 CICI 

 

Nosshey F. Hanna, as Trustee of the HANNA 

FAMILY TRUST; LINDA PURDY, individually; 

and TNT MANAGEMENT COMPANY OF 

VENICE, INC., a Florida corporation, and on 

behalf of others similarly situated, 

 

 Plaintiffs, 

 

VS. 

 

ARBOR REALTY TRUST, INC., a Maryland 

CORPORATION; PLAZA SPA OCEAN WATERS, LLC, 

a Florida limited liability company; SOHO OCEAN 

WATERS, LLC, a Florida limited liability 

company; and BOYKIN MANAGEMENT 

COMPANY LIMITED LIABILITY COMPANY, 

an Ohio limited liability company, 

 

 Defendants. 

___________________________________ 

 

MOTION FOR ATTORNEYS’ FEES, COSTS, AND  

CLASS REPRESENTATIVE INCENTIVE AWARDS  

Plaintiffs, by and through their undersigned counsel, hereby move for an award of 

attorneys’ fees, costs, and class representative incentive awards and, in support thereof, state as 

follows. 

INTRODUCTION 

In this matter, Plaintiffs and Class Counsel litigated claims under the Florida Deceptive 

and Unfair Trade Practices Act (“FDUTPA”) and other causes of action for more than four years 

and ultimately negotiated a fair and reasonable settlement for the benefit of the class.  The 

Settlement Agreement contemplates an injunction of the allegedly improper fees, Settlement Fund 

of $2,650,000, and an award of attorneys’ fees not to exceed 45% of the Settlement Fund.  See 
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Settlement Agreement, p. 15.  The Settlement Agreement further contemplates an award of costs 

not to exceed $60,000.  Id.  The parties to the Settlement Agreement further agreed that each of 

the named Plaintiffs would receive a $25,000 incentive award.  See id.,  pp. 14-15. On August 24, 

2020, this Court entered an Order Preliminarily Approving Proposed Settlement and Directing 

That Notice Be Given to the Class.  Therein, the Court instructed that it would consider a request 

for attorneys’ fees and incentive awards at a final hearing set for October 14, 2020.    

For the reasons stated herein, Plaintiffs request that this Court approve the deduction of 

$1,192,500 from the Settlement Fund for attorneys’ fees, the deduction of $60,000 from the 

Settlement Fund for costs, and the deduction of $75,000 for the named Plaintiffs’ incentive awards.  

Defendants do not oppose this request. See Settlement Agreement,  pp. 14-15.   

ARGUMENT 

Plaintiffs’ Request for Fees is Reasonable 

The attorneys’ fee request is consistent with the contingency fee agreement entered 

between the named Plaintiffs and the undersigned counsel.  In addition, FDUTPA permits recovery 

of attorneys’ fees by the prevailing party.  See Fla. Stat. § 501.2105.  “The fees recoverable are 

those devoted to the entire action, not merely the FDUTPA claim, ‘unless the attorney’s services 

clearly were not related in any way to establishing or defending an alleged violation of chapter 

501.”  Alhassid v. Bank of Am., NA., 688 F. App’x 753, 757 (11th Cir. 2017) (quoting Diamond 

Aircraft Indus., Inc. v. Horowitch, 107 So. 3d 362, 367 (Fla. 2013)).  

To determine fees and cost, Florida courts apply a lodestar formula to fee-shifting statutes.  

See Kuhnlein v. Dep’t of Rev., 662 So. 2d 309 (Fla. 1995).  The lodestar method “requires the trial 

court to consider certain factors in determining the number of hours reasonably expended on the 

litigation and the reasonable hourly rate for the legal services provided.”  Dish Network Serv. LLC 

v. Myers, 87 So. 3d 72, 77 (Fla. 2d DCA 2012).  These factors “vary based on the nature of the 



3 

 

case.”  Id.  FDUTPA actions fall within the realm of public policy enforcement cases and are 

governed by the factors outlined in Standard Guaranty Ins. Co. v. Quanstrom, 555 So. 2d 828 (Fla. 

1990).  These factors “significantly overlap with the eight criteria set forth in Disciplinary Rule 2-

106(b) of The Florida Bar Code of Professional Responsibility.” 87 So. 3d at 77 n.7.   

Now set out in Rule 4-1.5 of the Rules Regulating the Florida Bar, Florida courts consider 

the following when applying the lodestar formula: 

(b)  Factors to Be Considered in Determining Reasonable Fee. Factors to be considered 

as guides in determining a reasonable fee include: 

(1)  the time and labor required, the novelty, complexity, and difficulty of the questions 

involved, and the skill requisite to perform the legal service properly; 

(2)  the likelihood that the acceptance of the particular employment will preclude other 

employment by the lawyer; 

(3)  the fee, or rate of fee, customarily charged in the locality for legal services of a 

comparable or similar nature; 

(4)  the significance of, or amount involved in, the subject matter of the representation, the 

responsibility involved in the representation, and the results obtained; 

(5)  the time limitations imposed by the client or by the circumstances and, as between 

attorney and client, any additional or special time demands or requests of the attorney by 

the client; 

(6)  the nature and length of the professional relationship with the client; 

(7)  the experience, reputation, diligence, and ability of the lawyer or lawyers performing 

the service and the skill, expertise, or efficiency of effort reflected in the actual providing 

of such services; and 

(8)  whether the fee is fixed or contingent, and, if fixed as to amount or rate, then whether 

the client’s ability to pay rested to any significant degree on the outcome of the 

representation. 

(c)  Consideration of All Factors. In determining a reasonable fee, the time devoted to 

the representation and customary rate of fee need not be the sole or controlling factors. All 

factors set forth in this rule should be considered, and may be applied, in justification of a 

fee higher or lower than that which would result from the application of only the time and 

rate factors. 
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Kuhnlein, 662 So. 2d at 312 n.5; see also Westaway v. Wells Fargo Bank, NA., 230 So. 3d 505, 

508 (Fla. 2d DCA 2017). The Quanstrom public policy factors also include consideration of 

“awards in similar cases” and, although essentially encompassed in the above, “the ‘undesirability’ 

of the case.” 555 So. 2d at 834 (quoting Blanchard v. Bergeron, 489 U.S. 87 (1989)). 

“After considering these factors, the trial court must make specific findings concerning the 

reasonable hourly rate, the number of hours reasonably expended, and the appropriateness of any 

reduction or enhancement factors.”  See Westaway, 230 So. 3d at 508 (citation omitted).  The first 

step is to “determine the number of hours reasonably expended on the litigation.”  Florida Patients 

Compensation Fund v. Rowe, 472 So. 2d 1145, 1150 (Fla. 1985).  Next, the court determines the 

reasonable hourly rate.  See id.  “In establishing this hourly rate, the court should assume the fee 

will be paid irrespective of the result, and take into account all of the Disciplinary Rule 2-106 

factors except the ‘time and labor required,’ the ‘novelty and difficulty of the question involved,’ 

the ‘results obtained,’ and ‘[w]hether the fee is fixed or contingent.’”  Id. at 1150-51. The “lodestar 

figure” is the result of multiplying the number of hours reasonably expended on the litigation by 

the reasonable hourly rate determined from consideration of the factors above.  See id. at 1151.  

Additionally, a contingency fee multiplier may be applied where, as here, counsel accepted 

the case on a contingency basis.  See id.; Kuhnlein, 662 So. 2d at 315. The court in Kuhnlein set 

the maximum multipliers at 5 for common-fund cases and 2.5 for fee-shifting cases. 662 So. 2d at 

315.  What multiplier applies “depends on the particular case.” See id. (applying a maximum 

multiplier of five to give effect to the contingency factor and the substantial benefit conferred upon 

class members). 

Here, the affidavits of James M. Riley, Esq., and Matthew B. Baggett, Esq., who are two 

of the primary attorneys responsible for litigating this case, show that Class Counsel spent a total 
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of 2,517.2 hours through the beginning of September 2020 litigating this case and expect to spend 

an additional 90 hours through close of the case.  Class Counsel calculated hourly rates for the 

attorneys and paralegals who worked in this case, as reflected in the attached affidavits.  This 

exercise produced a lodestar amount of $1,033,102.50. See id.  Class Counsel requests a 

contingency fee multiplier of at least 2.0.  Notably, the lodestar and multiplier result in fees of 

$2,066,205, but Class Counsel is only requesting $1,192,500 in fees.  As discussed below, the 

applicable factors support the reasonableness of this amount. 

a. The time and labor required, the novelty, complexity, and difficulty of the questions 

involved, and the skill requisite to perform the legal service properly. 

Plaintiffs’ case was litigated for approximately four years.  During that time, Class Counsel  

argued and briefed class certification both at the trial level and on appeal; argued a motion for 

summary judgment; exchanged voluminous discovery; and mediated this case on two occasions. 

As shown by the number of hours Class Counsel invested in this case, it was indisputably novel 

and complex. See Rowe, 472 So. 2d at 1150 (“The ‘novelty and difficulty of the question involved’ 

should normally be reflected by the number of hours reasonably expended on the litigation.”).  As 

to the requisite skill, the case required knowledge of FDUTPA and the condo-hotel industry, as 

well as the ability to litigate the case to its conclusion.   The case also involved nuanced questions, 

including the heavily briefed issues of whether the subject management agreement authorizes the 

challenged fees and whether Plaintiffs’ causes of action were independent of each other.   

b. The likelihood that the acceptance of the particular employment will preclude other 

employment by the lawyer. 

Time spent on this case by Class Counsel naturally precluded them from working on other 

matters. In addition to case deadlines imposed in every civil case, the fact that this case was a 

putative class action, which was then certified as a class action, imposed additional deadlines on 

the case.  Defendants also appealed the issue of class certification, which extended the time 
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required to litigate this case. Not only did the time preclude acceptance of other employment but 

the amount of costs reasonably incurred precluded acceptance of employment in other cases. 

c. The fee, or rate of fee, customarily charged in the locality for legal services of a 

comparable or similar nature. 

Class Counsel’s hourly rates are fair, reasonable, and customary in the North and Centra 

Florida regions for lawyers of their respective experience. See, e.g., Citibank (S. Dakota) N.A. v. 

Nat’l Arbitration Council, Inc., No. 3:04-CV-1076-J-32MCR, 2007 WL 1231836, at **1-3 (M.D. 

Fla. Apr. 26, 2007).  The affidavit of Michael G. Tanner, Esq., establishes that the hourly rates 

charged in this matter are usual and customary for the North Florida region, including the Daytona 

Beach area. See Affidavit of Michael G. Tanner, Esq., in Support of Reasonableness of Attorneys’ 

Fees and Costs, ¶ 15.   

d. The significance of, or amount involved in, the subject matter of the representation, 

the responsibility involved in the representation, and the results obtained. 

Millions of dollars are at stake in complex class action cases like this.  Class Counsel 

assumed responsibility for achieving a favorable result for hundreds of class members.  The results 

obtained included a favorable settlement and a discontinuation of the Defendants’ conduct in 

imposing the challenged fees.  See generally Ramos v. Philip Morris Cos., Inc., 743 So. 2d 24, 33 

(Fla. 3d DCA 1999) (finding that class counsel obtained “substantial results for the class’ benefits” 

through the favorable terms of the action’s settlement).   The results will save the class members 

thousands  of dollars. 

e. The time limitations imposed by the client or by the circumstances and, as between 

attorney and client, any additional or special time demands or requests of the attorney 

by the client. 

There were significant time limitations which were met, including court ordered deadlines 

at the trial and appellate level. 
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f. The nature and length of the professional relationship with the client. 

This matter has been pending for approximately four years, and the two law firms that 

represent the class have been the named Plaintiffs’ attorneys the entire time. 

g. The experience, reputation, diligence, and ability of the lawyer or lawyers performing 

the service and the skill, expertise, or efficiency of effort reflected in the actual 

providing of such services. 

Class Counsel has submitted the affidavits of James M. Riley, Esq., and Matthew B. 

Baggett, Esq., demonstrating Class Counsels’ experience, reputation, and ability.   In order to 

obtain certification, Class Counsel was required to, and did successfully, prove that they would 

provide adequate representation for the named Plaintiffs and class members during this litigation.  

h. Whether the fee is fixed or contingent, and, if fixed as to amount or rate, then whether 

the client’s ability to pay rested to any significant degree on the outcome of the 

representation. 

Class Counsel proceeded in this matter on a contingency basis without any guarantee that 

they would receive any payment for their time and effort.  See Affidavit of James M. Riley, Esq., 

for Attorneys’ Fees and Costs, ¶ 4, and Affidavit of Matthew B. Baggett, Esq., as to Attorneys’ 

Fees and Costs, ¶ 3.  The fact that the representation was contingent and Class Counsel would be 

required to advance a significant amount for litigation expenses justifies the hourly rate requested 

here. 

i. Awards in similar cases. 

By including a fee award in FDUTPA actions, the Florida legislature recognized the 

importance of the attorney’s fee award.  In fact, the ability to obtain attorneys’ fees is critical to 

effectuate the goals of FDUTPA and encourage litigation when the costs may outweigh the 

recovery. See, e.g., Bull Motors, LLC v. Borders, 132 So. 3d 1158, 1160 (Fla. 3d DCA 2013) 

(“FDUTPA’s attorney’s fee provision recognizes the policy of protecting consumers from unfair 

and deceptive trade practices and the need to attract private attorneys to take such cases by assuring 
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them of a legal fee proportionate to their efforts if their clients prevail.”); Fonte v. AT&T Wireless 

Servs., Inc., 903 So. 2d 1019, 1024 (Fla. 4th DCA 2005) (“FDUTPA is a remedial statute designed 

to protect consumers. . . . One of those remedial purposes is to provide for the possibility of an 

attorney’s fee award.”) (internal citation omitted).  The Quanstrom court specifically noted that in 

these cases “the amount of damages recovered is not the controlling factor.” See id. at 834.  Rather, 

those factors addressed above should be considered for determining a reasonable attorneys’ fee. 

See id.  In sum, in light of the remedial purpose of FDUTPA, Plaintiffs respectfully request an 

award of $1,192,500 to adequately compensate their attorneys for their work in this case. 

Plaintiffs’ Request for Costs is Reasonable 

FDUTPA also allows for an award of costs.  See Fla. Stat. § 501.2105(1).  Although some 

factors may not be applicable here, the same Florida Bar Rule that sets out the factors to consider 

for attorneys’ fees also offers a guide for determining reasonable costs: 

(2)  Factors to be considered as guides in determining reasonable costs include: 

(A)  the nature and extent of the disclosure made to the client about the costs; 

(B)  whether a specific agreement exists between the lawyer and client as to the 

costs a client is expected to pay and how a cost is calculated that is charged to a 

client; 

(C)  the actual amount charged by third party providers of services to the attorney; 

(D)  whether specific costs can be identified and allocated to an individual client or 

a reasonable basis exists to estimate the costs charged; 

(E)  the reasonable charges for providing in-house service to a client if the cost is 

an in-house charge for services; and 

(F)  the relationship and past course of conduct between the lawyer and the client. 

All costs are subject to the test of reasonableness set forth in subdivision (a) above. When 

the parties have a written contract in which the method is established for charging costs, 

the costs charged under that contract will be presumed reasonable. 

Fla. Bar Rule 4-1.5(b)(2). 
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Class Counsel incurred $52,123.04 in expenses in prosecuting this case and expects 

incurring an additional  $8,550.00 in expenses through the close of this case, including for the 

services of Michael G. Tanner, Esq.  See Affidavit of James M. Riley, Esq., for Attorneys’ Fees 

and Costs, ¶ 13, and Affidavit of Matthew B. Baggett, Esq., as to Attorneys’ Fees and Costs, ¶11.  

These costs are reasonable in light of the relevant Rule 4-1.5 factors. The named Plaintiffs’ 

agreements with Class Counsel provided that Class Counsel would (and ultimately did) front the 

costs of this litigation.  See id.  Class Counsel identified the actual amounts charged by third party 

providers for their services, and all of the costs expended by Class Counsel were for the ultimate 

goal of obtaining a successful outcome for the class  The named Plaintiffs and Class Counsel did 

not have a relationship prior to this litigation, but it is common for class action attorneys to front 

the costs and expenses for the litigation.  Otherwise, there would be a limited pool of individuals 

willing to be class representatives for such cases.  

Plaintiffs’ Request for Incentive Awards is Reasonable 

Incentive awards are common for class representatives.  “Such awards ‘compensate named 

plaintiffs for the services they provided and the risks they incurred during the course of the class 

action.”  Cabot East Broward 2 LLC v. Cabot, No. 16-61218-CIV-DIMITROULEAS/SNOW, 

2018 WL 5905415, at *9 (S.D. Fla. Nov. 9, 2018) (quoting Allapattah Servs., Inc., 454 F. Supp. 

2d at 1218).  They are “an efficient and productive way to encourage members of a class to become 

class representatives.”  See id. (quoting In re Checking Account Overdraft Litig., 830 F. Supp. 2d 

1330, 1357 (S.D. Fla. 2011)).  Courts generally consider the following to determine an incentive 

award: “(1) the actions the class representatives took to protect the interests of the class; (2) the 

degree to which the class benefited from those actions; and (3) the amount of time and effort the 

class representatives expended in pursuing the litigation.”  See id. (quoting 830 F. Supp. 2d at 

1357). 
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The requested $25,000 incentive awards are fair, in that the named Plaintiffs were involved 

in this litigation from its inception until settlement.  They missed time from work and otherwise 

expended time and/or money in order to serve in their role as named Plaintiffs.  For example, they 

assisted in responding to numerous interrogatories, sat for depositions, attended the class 

certification hearing, and attended two mediation sessions.  Further, the incentive awards are 

within the range of incentive awards recovered in other cases. See, e.g., Cabot, 2018 WL 5905415 

at *11 (citing numerous cases where the range of acceptable awards varied from less than 0.1% to 

over 1.5%). 

CONCLUSION 

For all of the reasons set forth above, Plaintiffs request that the Court approve (i) payment 

of attorneys’ fees to Class Counsel in the amount of $1,192,500 for their time, dedication, and the 

results they obtained for the Class; (ii) payment of costs in the amount of $60,000; and (iii) 

payment of $25,000 for each named Plaintiff as an incentive award. 

 Respectfully submitted this 14th day of September, 2020. 

ROGERS TOWERS, P.A. 

 /s/  James M. Riley  

JAMES M. RILEY 

Florida Bar No.:  700411 

EDWARD MCCARTHY, III 

Florida Bar No.:  866873 

E. CARSON LANGE 

Florida Bar No.: 091512 

1301 Riverplace Boulevard, Suite 1500 

Jacksonville, Florida 32207 

(904) 398-3911  Telephone 

(904) 396-0663  Facsimile 

jriley@rtlaw.com  

emccarthy@rtlaw.com  

clange@rtlaw.com  

Co-Counsel for Plaintiffs 

 

and 
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BAGGETT LAW 

/s/ Matthew B. Baggett 

MATTHEW B. BAGGETT 

Florida Bar No.: 0015896 

AMANDA P. BAGGETT 

Florida Bar No.: 713252 

9471 Baymeadows Road, Suite 105 

Jacksonville, Florida 32256 

(904) 396-1100  Telephone 

(904) 404-8346  Facsimile 

mbb@baggettlaw.com  

apb@baggettlaw.com  

cnp@baggettlaw.com  

Co-Counsel for Plaintiffs 

 

CERTIFICATE OF SERVICE 

 

 I HEREBY CERTIFY that a true and correct copy of the foregoing document was filed 

electronically and was sent by E-Mail from the Florida Courts E-Filing Portal system, unless 

otherwise noted below, on all counsel or parties of record listed below, this 14th day of September, 

2020. 

 

Jason B. Burnett, Esq. 

Kenneth B. Jacobs, Esq. 

GrayRobinson, P.A. 

50 North Laura Street, Suite 1100 

Jacksonville, FL  32202 

jason.burnett@gray-robinson.com  

ken.jacobs@gray-robinson.com  

Attorneys for Defendants Arbor Realty Trust, Inc., 

Plaza Spa Ocean Waters, LLC, and SOHO Ocean Waters, LLC 

 

Douglas Kahle, Esq. 

Schwed Kahle & Kress P.A. 

11410 North Jog Road, Suite 100 

Palm Beach Gardens, FL 33418-1761 

dkahle@schwedpa.com  

Attorneys for Boykin Management Company 

 

 

      /s/ James M. Riley      

       Attorney 


