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IN THE CIRCUIT COURT, SEVENTH 
JUDICIAL CIRCUIT, IN AND FOR 
VOLUSIA COUNTY, FLORIDA

 

NOSSHEY F. HANNA, as Trustee of the HANNA
FAMILY TRUST; LINDA PURDY, individually;
and TNT MANAGEMENT COMPANY OF
VENICE, INC., a Florida corporation; and on
behalf of others similarly situated, 

Plaintiffs, CASE NO.: 2016-30105-CICI (32)

v. CLASS REPRESENTATION

ARBOR REALTY TRUST, INC., a Maryland
corporation; PLAZA SPA OCEAN WATERS LLC,
a Florida limited liability company; SOHO OCEAN
WATERS, LLC, a Florida limited liability
company; and BOYKIN MANAGEMENT
COMPANY LIMITED LIABILITY COMPANY,
an Ohio limited liability company,

Defendants.
                                                                                    /

ORDER GRANTING IN PART AND DENYING IN PART 
PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION

THIS CAUSE came before the Court on the Motion for Class Certification (“Motion”) 

filed herein by Plaintiffs, NOSSHEY F. HANNA, as Trustee of the Hanna Family Trust 

(“Hanna”); LINDA PURDY (“Purdy”); and TNT MANAGEMENT COMPANY OF VENICE, 

INC. (“TNT”) (collectively, “Plaintiffs”) [Doc. 88].  The Court conducted an evidentiary hearing 

on the Motion on May 31 and June 1, 2018, at which it heard the testimony of witnesses, 

received documents in evidence, and heard the arguments of counsel.  By agreement of the 

parties’ counsel, multiple depositions taken prior to the hearing (together with their exhibits) 

were also placed into evidence for the Court’s subsequent consideration.  At the conclusion of 
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the hearing, the Court requested counsel for the parties to submit proposed orders containing 

findings of fact and conclusions of law.  Counsel did so on or about August 1, 2018, and those 

proposals have been filed in the court file [Docs. 135, 137].  Having now considered the Motion 

and responses thereto, the testimony and documentary evidence presented at the hearing, the 

arguments of counsel, and being otherwise duly advised in the premises, the Court now makes 

the following findings of fact and conclusions of law.

INTRODUCTION

This case involves a dispute over the operation of The Plaza Resort & Spa, a 

condominium-hotel located on North Atlantic Avenue in Daytona Beach, Florida (“The Plaza”).  

The Plaza consists of 323 guest rooms, each of which is an individually-owned condominium 

parcel.  They are referred to herein as “condominium units” or simply “units.”  The Plaintiffs are 

owners of condominium units in The Plaza.  Some portions of The Plaza have not been 

submitted to condominium ownership; those portions are owned by Defendant PLAZA SPA 

OCEAN WATERS LLC (“Plaza Spa”).  Plaintiffs’ Third Amended Complaint alleges that Plaza 

Spa is a single-asset limited liability company created by Defendant ARBOR REALTY TRUST, 

INC. (“Arbor”).  Plaintiffs allege that Defendant Arbor acquired The Plaza through the 

bankruptcy proceedings of the predecessor owner, an entity known as Bray & Gillespie.

FINDINGS OF FACT

The evidence shows that at or shortly after the time Arbor and Plaza Spa acquired the 

Plaza, Arbor formed Defendant SOHO OCEAN WATERS, LLC (“Soho”) to serve as the 

manager of The Plaza.  Neither Plaza Spa, the owner, nor Soho, the manager, has any employees.  

Thus, Soho engaged Defendant BOYKIN MANAGEMENT COMPANY LIMITED LIABILITY 

COMPANY (“Boykin”) to undertake the actual management responsibilities of The Plaza.  
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Boykin is paid a fee equal to 3% of Arbor’s revenue, as well as a bonus of 4% of any operating 

profits.  See depo. Lay 7/10/17, 112:2:10.1  

Each Plaintiff owns at least one condominium unit at The Plaza.  Hanna owns thirteen 

units of varying sizes and views purchased between 2008 and 2010.  See depo. Hanna, 18:2-8, 

104:2-9.  Purdy owns one unit, which she purchased in 2005.  Depo. Purdy, 11:9-12.  TNT, a 

Florida corporation of which Tom Hodge is the principal, owns one unit at The Plaza, which it 

purchased in 2009.  See Transcript of Proceedings 5/31/18, 139:8-11.

At the time Arbor and Plaza Spa acquired The Plaza, an entity known as Southern 

Hospitality Resorts and Residences, LLC (“Southern Hospitality”) had a “Leasing and 

Management Agreement” (“the Management Agreement”) with each unit owner in The Plaza. 

The Management Agreement is a form document, such that each unit is managed under an 

identical agreement.  The Management Agreements were assigned to Soho, and thus Soho 

assumed the obligations of Southern Hospitality thereunder.  Soho acknowledged this 

assignment in a Memorandum of Leasing and Management Agreement, recorded in the Public 

Records of Volusia County and attached to the Third Amended Complaint as Exhibit “B.”  This 

is the document from which the parties’ dispute emanates.  The Management Agreement 

delineates the rights and obligations by and between Soho and the unit owners.  Soho performs 

its obligations under the Management Agreement through Boykin.  

The Management Agreement

Soho’s duties and obligations are set forth in Section 3 of the Management Agreement.  

That section states, in pertinent part, as follows:

1Arbor, Plaza Spa, and Soho are sometimes referred to collectively herein as “the Arbor 
Defendants.”  
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3. Management Company’s Role and Responsibilities.  Subject to the terms 
and conditions set forth herein, Owner hereby engages Management Company, 
and Management Company hereby accepts such engagement, to market the Unit 
for transient rental purposes as part of the Hotel and otherwise manage the Unit 
on the terms contained in this Agreement.  In this connection with this 
engagement:

a) Management Company will promote and market the Unit as part of 
the Hotel.  All such marketing and promotion shall be left to the sole discretion of 
the Management Company, and the Unit may be included in brochures, flyers, 
commercials or other marketing materials or media.  Management Company is 
hereby authorized to photograph and film the interior and/or exterior of the Unit 
for marketing purposes.  Such photographs and film shall be the sole property of 
Management Company.

b) Management Company is authorized to rent the Unit under such 
conditions, and for such periods and for the number of persons as are deemed 
desirable in Management Company’s business judgment, subject to any 
limitations contained herein.

c) Management Company is authorized to collect all amounts 
attributable to the rental of the Unit and to allocate Gross Rentals, Adjusted Gross 
Rentals and the Shared Rental Amount in accordance with the terms of Section 
4…..

d) Management Company is authorized to provide any services it 
deems necessary to arrange for and carry out the transient rental of the Unit, 
which services may include but are not limited to, check-in and check-out of all 
occupants of the Unit, distribution of keys, switchboard operations, on-site 
reservations, housekeeping services, accounting services, and marketing and 
advertising.

e) Management Company, its employees, agents, contractors and 
subcontractors are authorized to enter the Unit as Management Company deems 
necessary to the performance of any services contemplated by, related to, or in 
furtherance of this Agreement.

f) Management Company is authorized to perform, arrange for and 
coordinate maintenance, repairs, and replacements in the Unit that Management 
Company determines, in its sole discretion, are necessary to keep the Unit suitable 
for rental occupancy and in compliance with the standards set forth in Section 
7(j), at Owner’s sole expense.
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The foregoing recitation of Soho’s obligations directs the reader to other portions of the 

Management Agreement. The most significant of these is Section 4, which addresses 

compensation:

4 Computation and Allocation of Rentals.

a) Gross Rentals.  “Gross Rentals” means room rental charges actually 
collected by Management Company that are solely attributable to a guest’s 
occupancy of a Unit or any Replacement Unit; provided, however that Gross 
Rentals shall not include (i) Amenity Charges, (ii) any taxes associated with the 
rental of the Unit or a Replacement Unit, (iii) uncollected or uncollectible room 
rental or other charges, (iv) deposits forfeited as a result of a cancellation of a 
reservation on the Unit; (v) room rental charges or other charges collected in 
connection with the rental for the Unit during the period a Substitute Unit 
Arrangement is in effect.

b) Adjusted Gross Rentals.  “Adjusted Gross Rentals” means Gross Rentals 
less any (i) credit card processing fees, credit card commissions, commission or 
fees owed to travel agents or booking agents, tour brokers, or other companies in 
accordance with the normal business practices in the industry, and (ii) Licensor 
Fees.

c) Housekeeping Charge.  Management Company shall be entitled to charge 
Owner a housekeeping charge in the amount of 10% of Adjusted Gross Rentals 
(the “Housekeeping Charge”).

d) Shared Rental Amount.  The “Shared Rental Amount” shall be computed 
by subtracting the Housekeeping Charge from the Adjusted Gross Rentals.

e) Management Fee.  To compensate Management Company for services to 
be provided pursuant to this Agreement, Management Company shall retain a 
management fee in an amount equal to 50% of Shared Rental Amount (the 
“Management Fee”).

f) Owner’s Share.  Owner shall be entitled to 50% of Shared Rental 
Amount (the “Owner’s Share”).

g) Monthly Reports.  Management Company shall furnish or cause to be 
furnished to Owner’s Designate Monthly reports (each a “Monthly Report”).  
Each Monthly Report shall indicate for the applicable reporting period (1) the 
number of days during the period that the Unit was rented, (ii) the number of days 
in the period that a Replacement Unit was utilized, (iii) Adjusted Gross Rentals, 
the Housekeeping Charge and the Shared Rental Amount, (iv) Unpaid Owner 
Expenses and (iv) [sic] any other amounts payable to or owed by Owner.
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. . . . 

(Emphasis added).  Additionally, Section 7(c) of the Management Agreement allows Soho to 

deduct from the Owner’s Share a specified percentage of the Gross Rentals and deposit it into an 

“FFE&M Fund.”2

At first blush, the allocation of room revenue between Soho and the unit owners seems 

fairly straightforward.  Adjusted Gross Rentals are derived by subtracting credit card fees, travel 

agent fees, and licensor fees from Gross Rentals.3 Soho then deducts and retains 10% of the 

Adjusted Gross Rentals as a Housekeeping Charge, and the remainder is the Shared Rental 

Amount.  Soho retains 50% of the Shared Rental Amount as its management fee, and the 

remaining 50% (less a portion set aside for FFE&M) is disbursed to the unit owner. Using the 

simplest possible example (and ignoring any FFE&M deduction), if the Adjusted Gross Rental 

for a room was $100.00, Soho would retain $10 (i.e. 10%) as a Housekeeping Charge, and from 

the remaining $90, Soho would retain $45 as its management fee and remit the remaining $45 to 

the unit owner.  As more fully explained below, however, Plaintiffs take issue with the way in 

which Soho calculates Gross Rentals, as well as its calculation of certain deductions from the 

Owner’s Share.

Summary of Plaintiffs’ Claims

Plaintiffs allege that beginning in the fall of 2012, acting under the Arbor Defendants’ 

direction or with their approval,4 Boykin began subtracting certain amounts from the monies paid 

2 “FFE&M is an abbreviation for “Furniture, Fixtures, Equipment and Modernization.”

3 Plaintiffs initially disputed the way in which credit card processing fees, travel agent 
commissions, and the like were deducted from Gross Rentals, but they have abandoned that 
claim.

4 As used herein, the term “Arbor Defendants” refers to Arbor, Plaza Spa, and Soho.
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by guests to rent units without the unit owners’ knowledge or consent.  These amounts include 

(i) a deduction to cover certain “packaged items” provided to guests (the “Packaging Fee”); (ii) a 

20% mark-up applied to the cost of replacement and upgrade items or to third-party labor in a 

unit (the “Standard Percentage Markup”); (iii) a marked-up hourly labor rate charged for work 

done in a unit by The Plaza’s maintenance staff (the “Hourly Labor Rate”); and (iv) a fee 

imposed for an annual or semi-annual “deep” cleaning of a unit (the “Deep Cleaning Fee”).  

According to Plaintiffs, Arbor “pockets” the monies that are charged or deducted and then splits 

the diminished remainder with the unit owners.  

Plaintiffs maintain that these additional fees were concealed from them or otherwise 

improperly charged and, in any event, are imposed for services or costs already covered and paid 

for by Soho’s management fee.  Thus, Plaintiffs characterize these additional fees as an improper 

“double dip” into the unit owners’ revenue. Because Boykin’s management fee is a percentage of 

Arbor’s income, this arrangement benefits Boykin as well.5  Defendants do not deny that they 

impose these charges and deductions on the unit owners.  Instead, Defendants argue that the 

charges and deductions are permitted by the terms of the Management Agreement, or are merely 

a continuation of the prior management company’s practice.  

Much of the case revolves around the propriety of the Packaging Fee, which is mentioned 

nowhere in the Management Agreement.6  See PX. 1.7  Instead, it originated as part of Boykin’s 

5 To the extent these funds increase the gross operating profit of The Plaza over a certain 
threshold, there exists the potential for Boykin to recognize a 4% bonus of that gross operating 
profit in addition to the 3% of hotel revenue it already receives.  See depo. Lay 7/10/17, 112:2-
10.

6 The Court is well aware that at this stage of the litigation, it is not to determine the merits of the 
case.  However, this recitation of the evidence adduced at the hearing is, in the Court’s view, 
relevant to the certification issues of commonality and typicality under Fla. R. Civ. P. 1.220(a).

7 Plaintiff’s exhibits are designated by “PX. __”, followed by the number of the exhibit.  The 
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“pitch” to the Arbor Defendants to be selected as the on-site management company of The Plaza.  

See depo. Thornton, 51:13-16; depo. Waichulis, 21:18-24.  The Packaging Fee program involves 

providing guests two bottles of water on the first night of their stay, a voucher for two drinks in 

the hotel’s bar on the first night of their stay, and complimentary parking on each night of their 

rental.  See depo. Thornton, 53:4-16.  From the time Boykin introduced the Packaging Fee until 

approximately Spring 2014, the Packaging Fee was $33 for the first night and $3 for each 

subsequent night of the guest’s stay.  In Spring 2014, Boykin adjusted the Packaging Fee to $28 

for the first night, and $13 for each additional night. Boykin determines these figures internally 

by allocating $6 for two bottles of water, $9 for the drink vouchers, and $13 for parking.  See 

depo. Thornton, 71:11; depo. Waichulis, 96:6-10.  Defendants admit that the Packaging Fee is 

automatically and uniformly applied to every rental of every unit, and that it is applied regardless 

of whether the guest drinks the bottled water, uses the drink vouchers, or requires parking.  See 

depo. Lay, 26:4-14; depo. Tucker, 59:9 – 60:21, 68:20 – 69:4. The Packaging Fee does not vary 

according to room size, type, or location in the hotel.

The Packaging Fee is built into the rental rate a guest pays.  Transcript of Proceedings 

5/31/18, 216:14-21 (L. Sarube testimony). In other words, while guests will see that they receive 

two bottles of water and two complimentary drinks on the first night, along with free parking 

throughout their stay, they are not made aware that they are paying anything extra for those 

items.  See id., 205:5-25; 206:1-3.  The purpose in doing this is to prevent guests to feel they are 

being “nickel and dimed.”  See depo. Waichulis, 22:15-25; 23:1:6.8  Likewise, the unit owners 

various depositions which the parties stipulated into evidence are designated by “Depo.”, 
followed by the name of the witness, the date of the deposition if more than one was taken, 
followed by the page(s) and line(s).

8 Consistent with the guests not being made aware of paying anything extra for the items making 
up the Packaging Fee, there is no evidence that guests can “opt out” of getting water bottles, 



9

were not made aware that the Packaging Fee was being deducted from the room rental rate.  

Transcript of Proceedings 5/31/18, 306:4-6 (L. Sarube testimony).

The rental rates paid by guests are not increased commensurate with the amount of the 

Packaging Fee.  Instead, according to the testimony of Arbor and Boykin’s representatives, room 

rates are dictated by the market.  See depo. Waichulis, 115:6-1l7:14; Transcript of Proceedings 

5/31/18, 212:8-213:9 (L. Sarube testimony).  Defendants admit that rental rates are not uniformly 

increased by $28 on the first night and $13 on each subsequent night to absorb the Packaging 

Fee.  See id.  Accordingly, it appears the Packaging Fees are not passed on to guests but, rather, 

are borne solely by the unit owners.  Boykin also admits that the “costs” associated with the 

Packaging Fee do not represent the actual costs of providing two water bottles, two welcome 

drinks, and parking.  See depo. Tucker, 67:21–68:19, 69:5-24, 80:1–81:13. While the parties 

have not yet analyzed the costs of providing water bottles, drink vouchers, or parking to guests, 

Boykin has testified that that water bottles cost only $1.60.  See depo. Tucker, 67:21 – 68:19, 

69:5-24, 80:18 – 81:13.)  

Neither the actual nightly rate charged to the guests nor the amounts charged as 

Packaging Fees are disclosed on the Monthly Reports Soho and Boykin give to the unit owners. 

See depo. Yeatts, 74:5-13.  This is so because Soho and Boykin do not include the Packaging Fee 

in the Gross Rentals for a unit. See Transcript of Proceedings 5/31/18, 216:23–218:13 (L. Sarube 

testimony).  Because the Packaging Fees are not included in Gross Rentals, they are by definition 

excluded from the Adjusted Gross Rentals. In other words, the Adjusted Gross Rentals the unit 

owner sees in a Monthly Report are actually $28 or $13 per night less than the amount the guest 

in fact pays for the unit.  See id.

drink vouchers, and parking, thereby lowering the cost of their stay.
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Soho and Boykin contend that the Packaging Fee is properly omitted from Gross Rentals 

because Gross Rentals are “room rental charges . . . that are solely attributable to a guest’s 

occupancy of a Unit or any Replacement Unit; provided, however that Gross Rentals shall not 

include (i) Amenity Charges. . . .”  Management Agreement, Section 4(a).  “Amenity Charges” 

are defined in Section 6(h) of the Management Agreement, which provides in material part as 

follows:

Owner further acknowledges and agrees that the only revenues in which Owner 
will participate relate solely to the room rental for the Unit or a Replacement Unit.  
Owner shall not be entitled to any payment by reason of mini bar revenues, 
telephone or fax charges, room service charges, food and beverage revenue, spa 
charges, parking charges or any other charges other than rental charges 
imposed upon any guest occupying the Unit or any Replacement Unit 
(“Amenity Charges”).  (Emphasis added)

Soho and Boykin contend that the bottled water, drink vouchers, and parking included in the 

Packaging Fee constitute Amenity Charges, notwithstanding that they are built into the nightly 

rate charged to each guest.9

Plaintiffs have pointed to evidence suggesting that not only is the Packaging Fee 

profitable for the Defendants, but also that those profits are made at the expense of the unit 

owners.  As noted supra, Boykin and Soho adjusted the Packaging Fee in Spring 2014 from $33 

9 Boykin urges this Court to follow the lead of its sister court in Lee County in Daly, etc. v. 
Boykin Management Co., LLC, New Pink Shell, LLC, and JABO, LLC, Case No. 2015-CA-
000737 (“Pink Shell”).  The trial court in Pink Shell dismissed a proposed class action in which 
the plaintiff unit owners challenged the way in which the defendants calculated “gross rental 
income” in a management agreement, because they omitted complimentary breakfast buffet 
meals, complimentary drinks and water, a tote bag, rental fees for umbrellas and chairs on the 
beach, and a “resort fee.”  The Court concludes that Pink Shell is distinguishable on its facts 
because, among other things, the language of the management agreement in that case differs 
from the instant case, and because Pink Shell focused only on the above referenced 
complimentary items, as opposed to the instant case which also involves the Standard Hourly 
Markup, the Hourly Labor Rate, and the Deep Cleaning Fee.  To the extent the facts of the 
instant case share similarities with Pink Shell, however, this Court respectfully disagrees with the 
reasoning and conclusions of its sister court.
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the first night and $3 each subsequent night to $28 the first night and $13 on each subsequent 

night.  On March 28, 2014, Boykin’s controller, Kenneth Tucker, sent an e-mail to Boykin’s 

regional controller, Tim Lay, pointing out his projections that by altering the Packaging Fee in 

this manner, the Owner’s Share of the Shared Rental Amounts would decrease by $68,700 per 

year, while Arbor’s net operating income would increase by a like amount.  See depo. Tucker, 

115:15-25; 116:1-4; Ex. 3.  Lay reiterated this analysis in an April 1, 2014 e-mail to David Price, 

The Plaza’s general manager, and William Waichulis, Boykin’s senior vice president of 

operations.  Id., Ex. 4.10

Along these same lines, the Court sees a fundamental difference between the items 

described in Section 6(h) of the Management Agreement and the items comprising the Packaging 

Fee.  If a guest incurs a charge for the mini bar, telephone, fax, room service, or other food and 

beverage, they do so intentionally and with the obvious understanding that they are choosing to 

incur a cost over and above the room rate.  By contrast, guests are not made aware that they are 

paying anything extra for the “complimentary” drinks, water, and parking; Soho and Boykin 

intentionally fold this into the room rate so that the guest does not feel “nickel and dimed.”  See 

depo. Waichulis, 22:15-25; 23:1:6; Transcript of Proceedings 5/31/18 205:5-25; 206:1-3 (L. 

Sarube testimony).  Viewed from this perspective, providing drink vouchers and water bottles is 

no different than providing a television set or a hair dryer in the room – the room rate will not 

change whether or not the guest uses them.  While “parking charges” are unquestionably 

included in the definition of “Amenity Charges,” one can arguably say (as Boykin and Soho 

10 Plaintiffs’ cross-examination of Mr. Sarube suggested that amenity charges such as restaurant 
charges, snack bar charges, and the like would be shown as separate transactions on the guest’s 
invoice, as opposed to the Packaging Fee, which appears nowhere.  See Transcript of 
Proceedings 5/31/18, 205:5-17 (L. Sarube testimony). The documentary evidence at this time 
does not support this conclusion, but if true, it would demonstrate that the Packaging Fee is not 
treated like an Amenity Charge.
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would have the guests believe) that guests at The Plaza have free parking and therefore incur no 

parking charge at all, given that their room rate is the same whether they utilize the parking or 

not.11  

The Standard Percentage Markup

Soho, through its agent Boykin, applies a markup to the cost of any item that is repaired 

or replaced in a unit, and for any third-party labor performed in a unit.  See Transcript of 

Proceedings 5/31/18, 192:10-23 (L. Sarube testimony); depo. Tucker, 136:1-24; depo. Yeatts, 

117:21-23.  At present, the Standard Percentage Markup is an additional 20% of the cost to 

replace or repair an item, as well as a 20% markup on the labor charge of any third party 

performing services in a unit.  It is undisputed that the same percentage is uniformly applied 

regardless of the unit, type of item, or type of work done.  Id.  Thus, the only variables in 

applying the Standard Percentage Markup are the actual cost of the item replaced and the time 

expended on labor in the repair or replacement. The Monthly Reports the unit owners receive do 

not break out the 20% markup from the actual cost of the repair, replacement, or labor.  See 

depo. Waichulis, 70:9-13; depo. Yeatts, 94:11-20; depo. Tucker, 138:23-25.

Plaintiffs claim that the Standard Percentage Markup is improper, because Soho is 

already compensated for its work through the Management Fee. Plaintiffs contend that Soho 

utilizes the Standard Percentage Markup to increase Defendants’ revenue while improperly 

decreasing the FFE&M funds deducted from the Owner’s Share.  They further claim that 

Defendants failed to advise unit owners of their actual costs, or that the Standard Percentage 

11 Further, while this must await an adjudication on the merits, one may fairly question, as the 
Plaintiffs do, why the portion of the Packaging Fee attributed to parking increased in one step 
from $3 to $13 per day.  In other words, it is reasonable to question whether this adjustment had 
anything to do with the actual cost of parking, given that it increased Arbor’s net operating 
revenue by $68,700 per year while correspondingly decreasing the Owner’s Share of the Shared 
Rental Amounts.
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Markup constitutes a profit component.  Conversely, Defendants maintain that the Standard 

Percentage Markup constitutes part of the cost of replacing items because of the expense 

associated with procuring the items, inventorying the items, storage, and coordinating installation 

of the items. Defendants also point out that The Plaza’s prior management company also 

imposed a markup, one that was higher than the 20% that Soho currently charges.  Finally, 

Defendants also direct the Court’s attention to Section 3(f) of the Management Agreement, 

which states:

Management Company is authorized to perform, arrange for and coordinate 
maintenance, repairs and replacements in the Unit that Management Company 
determines, in its sole discretion, are necessary to keep the Unit suitable for rental 
occupancy and in compliance with the standards set forth in Section 7(j), at 
Owner’s sole expense.  (Emphasis added) 

The Hourly Labor Charge

The maintenance staff at The Plaza, who are referred to as “engineers,” are employed by 

the hotel’s condominium association.  The maintenance staff is available to work in the units and 

in the common areas owned by Arbor; however, the association must be reimbursed for this 

work.  The evidence shows that Boykin is responsible for coordinating the work of the 

maintenance staff and arranging for the association to be reimbursed.  Boykin has admitted that 

the maintenance staff is paid somewhere between $11 and $16 per hour.  See depo. Yeatts, 

126:12-16.  Evidence introduced at the hearing, however, shows that when The Plaza’s 

maintenance staff performs work in a unit, Soho and Boykin charge the unit owner a 

substantially higher rate.  Between October 2012 and February 2014, that rate was $42.65 per 

hour; thereafter, it was lowered to $32.65 per hour.  See depo. Yeatts, 125:5-6, 126:8-20; depo. 

Tucker, 170:1-10, Ex. 8.
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Soho and Boykin charge this increased hourly rate to all the unit owners, including the 

Arbor affiliate, Redus, which owns 100 units in The Plaza.  See depo. Waichulis, 32:11-19.  The 

difference between the Hourly Labor Charge and the actual cost of that labor is paid to Arbor.  

See depo. Tucker, 188:15-20.  The asserted purpose of the higher rate is to allow Arbor to 

recover “overhead and profit.”  See depo. Yeatts, 126:8-23; depo. Tucker, 188:15-20; PX. 3 

(Boykin’s Answers to Plaintiff’s Third Set of Interrogatories, No. 9).  Soho and Boykin do not 

charge the increased hourly rate to Arbor when The Plaza’s maintenance staff performs work in 

the areas of The Plaza owned by Arbor.  Instead, Arbor is charged only the actual cost of the 

work.  See depo. Waichulis, 32:12-25.  The Defendants do not disclose to the unit owners the 

actual rate the maintenance staff charges.  See depo. Lay 7/10/17, 92:1-6.

Plaintiffs claim the Hourly Labor Charge is improper because Soho is already being 

compensated for its services through the Management Fee, which is 50% of the Adjusted Gross 

Revenue per unit.  Plaintiffs contend that it is therefore improper for Soho or Boykin to impose 

the Hourly Labor Charge to increase their revenue or that of Arbor while decreasing unit owners’ 

earnings, and to conceal from unit owners the actual costs incurred for the maintenance services 

rendered.  Soho, Boykin, and Arbor again claim they are merely continuing the practice of the 

prior management company, and that the Hourly Labor Charge is actually lower on their watch 

than it was under prior management.

The Deep Cleaning Fee

Soho and Boykin also charge the unit owners an annual Deep Cleaning Fee.  This fee 

appears on the Monthly Statements as a deduction to the Owner’s Share.  See depo. Yeatts, 

149:17-25, 150:1-10.  Defendants assert that the “Deep Cleaning Fee” represents the cost of a 

thorough cleaning of each unit which is now performed annually at the Plaza, something that 
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goes well beyond the level of housekeeping when turning a room.  See Transcript of Proceedings 

203:1-25, 204:1-10 (L. Sarube testimony). Deep cleaning includes such things as shampooing of 

carpets, cleaning of drapes, cleaning behind appliances, and cleaning tile and grout.  The Deep 

Cleaning Fee is calculated by multiplying a fixed dollar amount by the square footage of the unit.  

Thus, the only variable in determining the Deep Cleaning Fee from unit to unit is square footage.  

Defendants find their authority for assessing the Deep Cleaning Fee in Section 7(j) of the 

Management Agreement, which states:

7 Owner’s Responsibilities.

j)  It is understood and agreed that each Unit must be in usable, first-
class condition on a level of quality as established by Management Company in 
its sole discretion.  Management Company or a third party contractor retained by 
Management Company, may inspect the Unit from time to time to verify that it 
meets the level of quality defined, and Management Company is authorized to 
undertake repairs, replacements or maintenance that may be required to 
maintain the Unit in compliance with the level of quality required.  (Emphasis 
added)

 Plaintiffs assert that the unit owners already pay a 10% Housekeeping Charge that is 

deducted from the Adjusted Gross Rentals, thereby suggesting that the Deep Cleaning Fee is in 

essence a “double-dip.”  They also point out that according to testimony from Boykin, the deep 

cleaning is done by the same housekeeping staff that performs the daily housekeeping, and that 

they use the same materials for both regular cleaning and deep cleaning.  See depo. Tucker, 

217:22-25, 218:1-10.

Based upon the foregoing facts, Plaintiffs ask this Court to certify the following class:

All persons who currently own a unit within the Plaza, or any person who 
previously owned a unit within the Plaza at any period of time from September 
2012 to the present, and who has incurred a Packaging Fee, Standard Percentage 
Markup, Hourly Labor Charge, and/or Deep Cleaning Fee.  The class shall not 
include any of the defendants or any person, firm, trust, corporation or other entity 
related to or affiliated with any of the defendants; any person or entity in 
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bankruptcy; and any unit owner who was not charged one of the aforementioned 
improper charges or deductions. 

Whether or not the Court should certify this class turns on an examination of the law applicable 

to class certification.

LAW APPLICABLE TO CLASS CERTIFICATION

The propriety of class certification in a given case requires an analysis of Fla. R. Civ. P. 

1.220(a) and (b).  To grant class action certification, the Court must conduct a rigorous analysis 

to determine that the elements of Florida Rule of Civil Procedure 1.220 are satisfied.  Wyeth, Inc.  

v. Gottlieb, 930 So.2d 635, 638 (Fla. 3d DCA 2006).  Plaintiffs bear the burden of pleading and 

proving all of the elements required for certification.  See id.; InPhyNet Contracting Svs., Inc. v. 

Soria, 33 So.3d 766, 771 (Fla. 4th DCA 2010); Baptist Hosp. of Miami Inc. v. Demario, 661 

So.2d 319, 321 (Fla. 3d DCA 1995).  Actual, not presumed, compliance with the rule is required.  

Baptist Hosp., 661 So.2d at 321.

The Supreme Court of Florida has provided trial courts and parties alike with guidance 

when assessing the propriety of certifying a class:

To certify a class, a trial court must engage in an analysis with regard to whether 
the class representative and putative class members meet the requirements for 
class certification promulgated in Florida Rule of Civil Procedure 1.220.  
Although rule 1.220 does not demand it, and certainly not all situations require it, 
a trial court may conduct an evidentiary hearing to evaluate the basis for class 
certification when there may be questions with regard to whether common issues 
predominate or whether the proposed class representatives provide a superior 
method for the fair and efficient adjudication of the controversy.  A trial court 
should resolve doubts with regard to certification in favor of certification, 
especially in the early stages of litigation.

When determining whether to certify a class, a trial court should focus on the 
pre-requisites for class certification and not the merits of a cause of action.  
However, if consequential to its consideration of whether to certify a class, a trial 
court may consider evidence on the merits of the case as it applies to the class 



17

certification requirements.  Nevertheless, the trial court’s consideration of the 
merits during class certification review must not result in a determination on the 
merits or a shift in focus from deciding whether a litigant’s claim is suited for 
class certification.  

Sosa v. Safeway Premium Fin. Co., 73 So. 3d 91, 105-06 (Fla. 2011) (citations omitted) 

(emphasis added).  

Initially, a plaintiff seeking class certification must satisfy the four elements of Rule 

1.220(a), commonly referred to as “numerosity,” “commonality,” “typicality,” and “adequacy”:

Before any claim or defense may be maintained on behalf of a class by one party 
or more suing or being sued as the representative of all the members of a class, 
the court shall first conclude that (1) the members of the class are so numerous 
that separate joinder of each member is impracticable, (2) the claim or defense of 
the representative party raises questions of law or fact common to the questions of 
law or fact raised by the claim or defense of each member of the class, (3) the 
claim or defense of the representative party is typical of the claim or defense of 
each member of the class, and (4) the representative party can fairly and 
adequately protect and represent the interests of each member of the class.

Assuming that the plaintiff satisfies the foregoing requirements, he or she must still 

satisfy one of the provisions of Rule 1.220(b).  Plaintiffs in the instant case are proceeding under 

Rule 1.220(b)(3), which requires them to establish that:

. . . . questions of law or fact common to the claim or defense of the representative 
party and the claim or defense of each member of the class predominate over any 
question of law or fact affecting only individual members of the class, and class 
representation is superior to other available methods for the fair and efficient 
adjudication of the controversy. . . .

The elements of Rule 1.220(b)(3) are commonly known as the “predominance” and “superiority” 

requirements.

Before reaching the question of whether a class action is appropriate, the Court must 

determine as a threshold matter whether Plaintiffs have individual standing to raise their own 

claims.  Discount Sleep of Ocala, LLC v. City of Ocala, 245 So. 3d 842, 849 (Fla. 5th DCA 
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2018).  “To satisfy the standing requirement for a class action claim, the class representative 

must illustrate that a case or controversy exists between him or her and the defendant, and that 

this case or controversy will continue throughout the existence of the litigation.”  Sosa, 73 So. 3d 

at 116 (citations omitted).  “In deciding if a party has alleged a justiciable case or controversy, 

the trial court is not required to determine the merits of the case.  Rather, the trial court must 

determine if the class representative has alleged sufficient facts to establish a legal issue for the 

court’s resolution.”  Id. at 116-17 (citations and internal quotations omitted).  Such a case or 

controversy is present “if a party alleges an actual or legal injury.”  Id.  at 117; Discount Sleep, 

245 So. 3d at 849.  “That injury must be distinct and palpable, not abstract or hypothetical.”  

Sosa, 73 So. 3d at 117.

CONCLUSIONS OF LAW

Standing 

The Court finds that Plaintiffs have satisfied the threshold standing requirement to assert 

a class action claim.  As noted above, the Court’s focus in assessing standing is on the 

allegations of the complaint, rather than on the merits of the action.  See Sosa, 73 So. 3d at 116-

17.  Here, Plaintiffs have alleged, under various legal theories, that the Defendants have 

wrongfully charged and concealed the Packaging Fee, Standard Percentage Markup, and the 

Hourly Labor Charge.  They further claim that the Defendants have wrongfully charged the Deep 

Cleaning Fee.  Finally, Plaintiffs contend that the Defendants’ imposition of these charges has 

inured to the Defendants’ benefit and to the Plaintiffs’ detriment.  While the Defendants deny the 

wrongfulness of the various fees and charges, they do not deny having charged them.  If 

Plaintiffs successfully prove that the charges and deductions are wrongful, then the Defendants 

(or some combination of them) will owe Plaintiffs damages measured by the amounts wrongfully 
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charged or withheld.  This is an economic injury for which Plaintiffs, and other class members, 

may seek redress under Florida law.  

Numerosity

The “numerosity” element of Rule 1.220(a)(1) requires the Court to find that “the 

members of the class are so numerous that separate joinder of each member is impracticable.”  

Fla. R. Civ. P. 1.220(a).  No precise number of members is necessary to clear the numerosity bar, 

provided that the number is not based on mere speculation.  Sosa, 73 So. 3d at 114; Toledo v. 

Hillsborough County Hosp. Authority, 747 So. 2d 958, 961 (Fla. 2nd DCA 1999).  In the 

condominium context, 100 individuals have been found to be sufficient. See, e.g., Smith v. Glen 

Cove Apartments Condo. Master Ass’n, Inc., 847 So.2d 1107 (Fla. 4th DCA 2003).  See also 

Fifth Moorings Condominium, Inc. v. Shere, 81 F.R.D. 712 (S.D. Fla 1979) (finding that 144 

members of a putative class satisfied the federal numerosity requirement).

Defendants do not appear to dispute that Plaintiffs’ proposed class satisfies the 

numerosity element.  There are 223 units at The Plaza owned by persons or entities not affiliated 

with the Defendants.  See depo. Yeatts, 14:2-5, 39:12-40:15; depo. Tucker, 44:4-15; depo. 

Thornton, 32:5-12.)  While some owners own multiple units, there were at least 186 separate 

owners as of 2015.  See PX. 2 at Ex. “A.”  This figure is likely to increase when prior unit 

owners are added to the class.  Regardless of any such increase, however, the Court finds that 

even a group 186 owners satisfies the numerosity requirement.

Commonality

Commonality under Rule 1.220(a)(2) requires that the class members’ claims raise 

common questions of law or fact.  The parties take diametrically opposite positions as to whether 
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such commonality exists in the instant case.  Defendants assert that the alleged conduct includes 

a broad array of diverse acts and practices, including alleged unauthorized fees incurred in 

connection with marketing, replacement items, maintenance and repair, and deep cleanings, all 

without notice to class members.  Defendants argue that these cannot be common issues, because 

Plaintiffs will have to establish a nexus between each charge and each unit, which would 

effectively require a mini-trial as to each unit or unit owner.

The Court believes that Defendants take too narrow and rigid a view of commonality.  

“The threshold of the commonality requirement is not high. . . . A mere factual difference 

between class members does not necessarily preclude satisfaction of the commonality 

requirement.”  Sosa, 73 So. 3d at 107 (citations omitted).  Rather, “[t]he primary concern in 

determining commonality is whether the representative members’ claims arise from the same 

course of conduct that gave rise to the other claims, and whether the claims are based on the 

same legal theory.”  Terry L. Braun, P.A. v. Campbell, 827 So. 2d 261, 267 (Fla. 5th DCA 2002), 

rev. denied 845 So. 2d 888 (Fla. 2003).  Indeed, “[n]ot all questions of law or fact raised in the 

litigation need be common because even a single common question will satisfy the commonality 

requirement.”  Discount Sleep, 245 So. 3d at 851.  Significantly, individualized damage 

determinations will not preclude a finding of commonality.  See Sosa, 73 So. 3d at 107.

In the instant case, Plaintiffs have presented an evidentiary basis from which the Court 

could conclude that their claims stem from a common practice or course of conduct that affects 

all putative class members, i.e., the practice of charging and deducting the Packaging Fee, 

Standard Percentage Markup, Hourly Labor Rate, and Deep Cleaning Fee from revenues to 

which the unit owners claim to be entitled.  The readily apparent (and perhaps not exclusive) 
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common questions of law or fact articulated in the Third Amended Complaint and gleaned from 

the evidence at the certification hearing may be stated as follows:

 Did Soho breach the Management Agreement by failing to include the Packaging 

Fee as part of the Gross Rentals and Adjusted Gross Rentals? 

 Did Soho breach the Management Agreement by charging the Standard 

Percentage Markup, Labor Charge, or Deep Cleaning Fee against the Owner’s 

Share?

 Did Soho and/or Boykin breach any fiduciary duty to the unit owners by charging 

the foregoing fees against the Owner’s Share?

 Did Soho and/or Boykin breach any fiduciary duty to the unit owners by not 

disclosing the Packaging Fee in the Gross Rentals or Adjusted Gross Rentals, or 

by not disclosing that the Standard Percentage Markup and Labor Charge were 

being deducted from the Owner’s Share?

 Did Soho and/or Boykin convert funds of the unit owners?

 Are the Defendants’ practices with regard to the Packaging Fee, Standard 

Percentage Markup, Labor Charge, or Deep Cleaning Fee deceptive or unfair?

The Court finds that if any of the foregoing questions are answered in the affirmative, 

then the relief to which Plaintiffs and the putative class members are entitled will likewise be 

common, namely the reimbursement of any fees that were improperly charged and deducted.  

The Court therefore finds that Plaintiffs have satisfied the commonality requirement of Rule 

1.220(a)(2).

Typicality
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Typicality “compels an examination of the relationship of the class representative’s claim 

to the claims of the class members.”  Seminole County v. Tivoli Orlando Assocs., Ltd., 920 So.2d 

818, 823 (Fla. 5th DCA 2006) (citation omitted).  The key inquiry in analyzing typicality is 

“whether the class representative possesses the same legal interest and has endured the same 

legal injury as the class members.”  Sosa, 73 So. 3d at 114; Discount Sleep, 245 So. 3d at 851-

52; Morgan v. Coats, 33 So. 3d 59, 65 (Fla. 2nd DCA 2010).  “‘The test for typicality, like the 

test for commonality, is not demanding and focuses on the general similarity between the named 

plaintiff[s]’ legal and remedial theories and the theories of those whom they purport to 

represent.’”  Morgan, 33 So. 3d at 65 (quoting Basco v. Wal-Mart Stores, Inc., 216 F. Supp. 2d 

592, 599 (E.D. La. 2002).  “Mere factual differences between the class representative’s claims 

and the claims of the class members will not defeat typicality. . . . Rather, the typicality 

requirement is satisfied when there is a strong similarity in the legal theories upon which those 

claims are based and when the claims of the class representative and class members are not 

antagonistic to one another.”  Sosa, 73 So. 3d at 114-15 (citations omitted).  

The Court finds that the evidence adduced thus far satisfies the typicality requirement of 

Rule 1.220(a).  Defendants point to purported “conflicts” in the various Plaintiffs’ testimony as 

evidence that their claims are antagonistic to the putative class.  In this regard, Defendants are 

incorrect.  The fact that Hanna owns 13 units, while Purdy and TNT own one each, presents no 

conflict either between the Plaintiffs themselves or between the Plaintiffs and the putative class.  

At most, the number of units owned and the duration of ownership would affect the calculation 

of damages, which does not affect the assessment of typicality.  See Sosa, 73 So. 3d at 115; 

Morgan, 33 So. 3d at 65.  Defendants point to Hanna’s deposition testimony wherein he said that 

“previous management interpreted” that he was only to share in revenues that dealt solely with 
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room rental, see depo. Hanna, 74:19-25, coupled with Purdy’s deposition testimony that she was 

to share only in revenue generated solely by room rental, see depo. Purdy, 63:12-16, to suggest 

antagonism with the putative class.  Defendants also point out that Purdy agreed that the 

components of the Packaging Fee were “amenities”, and that she was not entitled to share in the 

revenue generated by amenities.  Id., 64:10-17.  Defendants ignore, however, that Purdy asked to 

add to her response, Defendants’ counsel replied in the affirmative, after which Purdy questioned 

why the Packaging Fee was “taken off the top without even showing that it’s taken off the top?”  

Id., 64:18-22.  Defendants’ counsel’s response was simply, “I get to ask the questions.”  Id., 

64:23.

While Purdy may have chosen the wrong forum (i.e. her deposition) in which to pose her 

question, it is that very question (perhaps among others) that both encapsulates the typicality 

analysis in the instant case and resolves it in the Plaintiffs’ favor.  If the Packaging Fee should be 

part of Gross Revenues, then it should also be part of Adjusted Gross Revenues and ultimately 

part of the Shared Rental Amount.  If so, then Plaintiffs and the putative class members have 

suffered the same legal injury; only the damage calculations will differ.  See Sosa, 73 So. 3d at 

114.   The same situation exists if the Standard Percentage Markup, Hourly Labor Rate, or Deep 

Cleaning Fees are being wrongfully deducted from the Owner’s Share.

Likewise, the fact that Purdy testified that she does not want deep cleanings of her unit, 

while TNT’s principal Tom Hodge testified that deep cleanings should be performed at some 

cost, does not create a conflict or antagonism.  What Soho and Boykin may do under the 

Management Agreement is not dependent on what a unit owner thinks the document allows; 

rather, the salient inquiry is what that Management Agreement says it allows. See, e.g., Waverly 

1 and 2, LLC v. Waverly at Las Olas Condominium Ass’n, Inc., 242 So. 3d 425, 428 (Fla. 4th 
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DCA 2018); see also Whitley v. Royal Trails Property Owners’ Ass’n, Inc., 910 So. 2d 381, 383 

(Fla. 5th DCA 2005) (“The parties’ intention governs contract construction and interpretation; 

the best evidence of intent is the contract’s plain language.”).  Defendants’ counsel conceded as 

much at the certification hearing.  See Transcript of Proceedings 5/31/18, 51:6-21.12  All of this 

is in keeping with the objective theory of contract law, and the interpretation of a contract is a 

question of law for the Court.   E.g., Gendzier v. Bielecki, 97 So. 2d 604, 608 (“The making of a 

contract depends not on the agreement of two minds in one intention, but on the agreement of 

two sets of external signs—not on the parties having meant the same thing but on their having 

said the same thing”) (internal quotations and citation omitted); Inter-Active Svs., Inc. v. 

Heathrow Master Ass’n, Inc., 721 So. 2d 433, 434 (Fla. 5th DCA 1998) (holding that 

interpretation of a contract is a question of law for the court).

For the foregoing reasons, the Court concludes that Plaintiffs have satisfied the typicality 

requirement of Rule 1.220(a).

Adequacy

To satisfy the adequacy requirement of rule 1.220(a), a trial court must find that “the 

representative party can fairly and adequately protect and represent the interests of each member 

of the class.”  Sosa, 73 So. 3d at 115.  In determining this factor, “‘the relevant inquiry is 

whether the plaintiffs maintain a sufficient interest in, and nexus with, the class so as to ensure 

vigorous representation.’”  Discount Sleep, 245 So. 3d at 854 (quoting Roper v. Consurve, Inc., 

578 F. 2d 1106, 1112 (5th Cir. 1978)).  The trial court’s inquiry into adequacy contains two 

prongs.  Sosa, 73 So. 3d at 115 (citing City of Tampa v. Addison, 979 So. 2d 246, 255 (Fla. 2nd 

12 Likewise, the fact that Purdy agreed in her deposition that the items comprising the Packaging 
Fee are “amenities” is not dispositive.  “Amenities” are what the Management Agreement 
defines them to be, not what Purdy (or for that matter, Soho and Boykin) think the Management 
Agreement defines them to be.
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DCA 2007)).  “The first prong concerns the qualifications, experience, and ability of class 

counsel to conduct the litigation [citation omitted].  The second prong pertains to whether the 

class representative’s interests are antagonistic to the interests of the class members [citation 

omitted].”  Sosa, 73 So. 3d at 115.

The Defendants do not dispute the qualifications, experience or ability of Plaintiffs’ 

counsel to conduct class litigation.  They instead argue that the proposed class representatives’ 

claims are antagonistic to those of the putative class.  This is so, say the Defendants, because the 

Plaintiffs’ take issue amongst themselves as to the propriety of the challenged fees.  The Court 

does not agree with this characterization.  The most prominent “difference” to which Defendants 

point involves the Deep Cleaning Fee.  Purdy testified in her deposition that she did not want 

deep cleanings, did not think they were necessary, and did not want to pay for them.  See depo. 

Purdy, 92:23-25, 94:1-9.  Hodge of TNT testified that while he did not disagree with having the 

deep cleanings performed, he objected to how much the charge was.  Transcript of Proceedings 

5/31/18, 152:1-10.  Likewise, Hanna objected not to the fact of deep cleanings, but only to their 

previous frequency and the cost.  Depo. Hanna, 104:18-25, 105:1-5.  Even as to the Deep 

Cleaning Fee, however, the named Plaintiffs share a legal interest with the class, namely, the 

question of whether the Management Agreement allows the imposition of the fee in the first 

place.  Hanna testified that he did not know whether the Management Agreement allowed the 

Deep Cleaning Fee, and did not discuss it with Boykin, because his previous questions to Boykin 

about his loss in revenue had gone unanswered.  See depo. Hanna, 105:6-21.  Purdy also testified 

that she did not know if the Management Agreement allowed Soho or Boykin to impose the 

Deep Cleaning Fee.  Depo. Purdy, 93:10-20.  Hodge’s live testimony did not address this point 

as precisely, although in his Affidavit in Opposition to Boykin’s Motion for Summary Judgment 
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[Doc. 121], which was admitted into evidence at the certification hearing, Hodge stated that 

“[t]he Deep Cleaning Fee is excessive, duplicative, and unjustified, as it uses the same 

housekeepers that the unit owners’ 10% housekeeping fee already pays for.”  PX.23, ¶ 30.  

The Court sees no antagonism between the named Plaintiffs and the putative class.  It is 

clear to the Court, based upon the testimony of the Plaintiffs, that they have taken active roles as 

potential class representatives and can assist counsel in advocating on behalf of the putative 

class.  The Court finds and concludes that Plaintiffs have carried their burden of proof on the 

requirement of adequacy under Rule 1.220(a).

Rule 1.220(b)

Notwithstanding the Court’s finding that Plaintiffs have satisfied the requirements of 

Rule 1.220(a), they must also satisfy one of the three requirements of Rue 1.220(b).  In this case, 

and as noted above, Plaintiffs seek certification under Rule 1.220(b)(3), which requires the Court 

to find that “the questions of law or fact common to the claim . . . of the representative party and 

the claim . . . of each member of the class predominate over any question of law or fact affecting 

only individual members of the class, and class representation is superior to other available 

methods for the fair and efficient adjudication of the controversy.”  Fla. R. Civ. P. 1.220(b)(3) 

(emphasis added).  These are known as the “predominance” and “superiority” requirements.

Predominance

Under Florida law, “common questions of fact predominate when the defendant acts 

toward the class members in a similar or common way.”  Sosa, 73 So. 3d at 111.  Predominance 

under Rule 1.220(b)(3) and commonality under Rule 1.220(a) are similar, but not identical.  The 

predominance requirement is more stringent because for predominance to exist, “common 

questions must not only exist but also predominate and pervade.”  Id.   Predominance is 
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established when the proposed class representative “demonstrates a reasonable methodology for 

generalized proof of class-wide impact.  A class representative accomplishes this if he or she, by 

proving his or her own individual case, necessarily proves the cases of the other class members.”  

Id. at 112; Celebrity Cruises, Inc. v. Rankin, 175 So. 3d 359, 361-62 (Fla. 3rd DCA 2015).  

Individualized damage calculations do not affect predominance.  Rankin, 175 So. 3d at 362.

Defendants’ contentions to the contrary, this Court finds that as in Sosa, the instant case 

is “a classic case for a class action.” Sosa, 73 So. 3d at 111. The common, predominant, and 

pervasive questions in the case are whether the Defendants’ business practices led to the 

Plaintiffs being overcharged to the Defendants’ benefit.  See id.  Each member of the putative 

class has the identical Management Agreement with Soho, and Boykin acts as Soho’s agent for 

purposes of executing Soho’s duties under the Management Agreements and carrying out day to 

day management of The Plaza.  Soho and Boykin impose the Packaging Fees in the identical 

manner upon every unit owner.  They impose the Standard Percentage Markup in the same way 

upon every unit owner.  The same is true of the Hourly Labor Rate.  Soho and Boykin charge the 

Deep Cleaning Fee based upon the same cost per square foot for every unit.  Thus, if Soho has 

breached the Management Agreement by imposing any or all of the foregoing charges, liability 

can be established by generalized proof.  For example, if Soho has wrongfully charged the 

Packaging Fee to TNT’s unit, then it has done so as to all the units, and proving TNT’s claim 

necessarily proves the claims of the putative class.  

Likewise, unlike a claim for fraudulent misrepresentation, a claim under FDUTPA can be 

subject to generalized proof.  For example, in a case involving a defendant’s failure to disclose 

that the cellular phones it sold to the plaintiff class had been modified to work only on its unique 

network, the First District Court of Appeal held that “[a] party asserting a deceptive trade 
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practice claim need not show actual reliance on the representation or omission at issue.”  Davis v. 

Powertel, Inc., 776 So. 2d 971, 973 (Fla. 1st DCA 2000).  Under FDUTPA, the question is not 

whether a plaintiff subjectively relied upon an unfair or deceptive trade practice, but whether the 

practice was likely to mislead a reasonable consumer under the same circumstances.  Id. at 974; 

accord Nelson v. Mead Johnson Nutrition Co., 270 F.R.D. 689, 697 (S.D. Fla. 2010); Latman v. 

Costa Cruise Lines, N.V., 758 So. 2d 699, 702-03 (Fla. 3rd DCA 2000).

In a case involving affirmative misrepresentations, the Fifth District has disagreed with 

the above-quoted holding in Powertel.  See Black Diamond Properties, Inc. v. Haines, 940 So. 

2d 1176 (Fla. 5th DCA 2008).  In Black Diamond, the plaintiffs sought to certify a class of 500 

people who had purchased golf memberships from the defendant.  Some of the individuals had 

also bought residential lots at the same time.  Many of the contracts to purchase memberships 

were oral, not all putative class members signed the same documents, and some had received the 

written “membership plan” before purchasing their memberships while others had not.  Id. at 

1177-78.  The Fifth District held that the case was not appropriate for a class action, because 

individual issues predominated over common issues.  Id.  at 1178.  This was so because each of 

the 500 plaintiffs would have to testify about various oral and written misrepresentations, and 

how they were damaged by them.  Id. at 1178-79.  The Black Diamond court then rejected 

plaintiffs’ invitation to allow their FDUTPA claim to proceed under the rationale of Powertel.  

The court said that “[e]ven were we to agree with the holding of our sister court, Powertel 

involved a factually distinguishable situation wherein the alleged fraud was based on 

nondisclosure, rather than affirmative misrepresentation. . . . Moreover, all of the plaintiffs were 

similarly induced resulting in damages.  Here, by contrast, although reliance might not be an 

element of one claim, each plaintiff still must demonstrate that the misrepresentation occurred 
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and actually caused damage to him or her, which necessitates individual proof in each case.”  Id. 

at 1179.  The Black Diamond court also noted what it characterized as a lack of analysis of 

causation in the Powertel opinion.  Id. at 1179 n.1.

The concerns that the Fifth District expressed in Black Diamond are not present in the 

instant case.  First, in a case of fraud involving an affirmative misrepresentation, a plaintiff must 

prove reliance on the representation to its detriment. E.g., Lance v. Wade, 457 So. 2d 1008, 1011 

(Fla. 1984).  For example, if the seller of a car represents that it has a new engine, when in reality 

it has a decrepit engine that the seller has rigged to work with the proverbial “baling wire and 

chewing gum” just long enough for it to be driven off the lot, the buyer may rely on that 

affirmative misrepresentation in deciding whether to purchase.  By contrast, if the seller says 

nothing about the engine, and fails to disclose that it has been rigged only to work temporarily, 

there is no “omission” on which the buyer is relying, but the seller’s practice in rigging the 

engine is no less deceptive or unfair.

In the instant case, the Plaintiffs’ evidence shows that Soho and Boykin said nothing to 

the unit owners about the Packaging Fee, the Standard Percentage Markup, or the Hourly Labor 

Charge.13  There is neither an affirmative misrepresentation nor an omission upon which the unit 

owners could rely.  If the trier of fact accepts the Plaintiffs’ view of the evidence, however, Soho 

and Boykin’s imposition of these charges would be no less deceptive or unfair.  This is perhaps 

most apparent with respect to the Packaging Fee, but it is likewise true of the Standard 

Percentage Markup and the Hourly Labor Charge.  Thus, the instant case is unlike Black 

Diamond and more like Powertel, because establishing the FDUTPA claim turns not on proof of 

13 Defendants presented some evidence suggesting that the unit owners were aware of the 
Standard Percentage Markup and the Hourly Labor Charge because they were carry-overs from 
prior management. Resolution of this factual dispute must await a determination on the merits.
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each individual’s reliance, but rather on the allegedly deceptive or unfair actions of Soho and 

Boykin taken uniformly against every unit owner.

The Court also finds that unlike Black Diamond, the causation element of the FDUTPA 

claim in the instant case is susceptible to common proof.  With the exception of the Deep 

Cleaning Fee, the damages of which Plaintiffs complain are comprised of (a) Packaging Fees 

which Plaintiffs claim should have been included in Gross Revenues but were not, and (b) 

deductions from the unit owners’ FFE&M accounts in the form of Standard Percentage Markups 

and Hourly Labor Charges.  Obviously, the Owner’s Share is higher if the Packaging Fee is 

included in Gross Revenues, and lower if it is not.  If the exclusion of the Packaging Fee from 

Gross Revenues is deemed deceptive or unfair, it is that deceptive or unfair exclusion that 

damages the class.  If the class representatives prove their FDUTPA claim regarding the 

Packaging Fee, then they necessarily prove the claims of the class.  See Sosa, 73 So. 3d at 112.  

The same conclusion holds if Soho and Boykin have wrongfully deducted the Standard 

Percentage Markup or the Hourly Labor Charge from the unit owners’ FFE&M accounts, 

because they have done so uniformly.

Plaintiffs’ claim against Soho and Boykin for breach of fiduciary duty requires closer 

examination.  Defendants assert that this claim does not satisfy the predominance requirement 

because the existence of an implied fiduciary duty is fact specific to each member of the putative 

class.  Stated differently, Defendants contend that each unit owner must prove that it placed trust 

and confidence in Soho and/or Boykin, and that those Defendants accepted that trust and 

confidence.  See, e.g., Quinn v. Phipps, 93 Fla. 805, 810, 113 So. 419, 421 (1927) (“The 

fiduciary relation exists between parties where there is a relation of trust and confidence between 

them; that is, where confidence is reposed by one party and a trust accepted by the other.”). 
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The foregoing quotation from Quinn is a general statement as to the manner in which a 

fiduciary relationship arises.  It does not, however, purport to be a statement of the only way in 

which a fiduciary relationship may come into being.  As the Supreme Court said in Quinn:

Stripped of all embellishing verbiage, it may be confidently asserted that every 
instance in which a confidential or fiduciary relation in fact is shown to exist will 
be interpreted as such. The relation and duties involved need not be legal; they 
may be moral, social, domestic or personal. If a relation of trust and confidence 
exists between the parties (that is to say, where confidence is reposed by one 
party and a trust accepted by the other, or where confidence has been acquired 
and abused), that is sufficient as a predicate for relief. The origin of the 
confidence is immaterial.

Id., 93 Fla. at 811, 113 So. at 421 (emphasis added).  Accord Doe v. Evans, 814 So. 2d 370, 374 

(Fla. 2002).  Thus, if Soho or Boykin acquired the unit owners’ trust and subsequently abused it, 

a claim for breach of fiduciary duty may exist.

The evidence in the instant case suggests that the unit owners hold the units for 

investment.  Under the Management Agreement, they cede to Soho (and Soho delegates to 

Boykin) the right to set rental rates for the units, and to market and promote the units in a manner 

left to their sole and absolute discretion.  See Management Agreement, Sections 3(a), 6(b).  Soho 

and Boykin are authorized to collect all amounts attributable to the rentals of the units, and are 

responsible for allocating those amounts in accordance with the Management Agreement.  Id., 

Section 3(c).  There is no evidence to suggest that anyone other than Soho or Boykin can collect 

the rents, and the Management Agreement actually prohibits the unit owners from engaging 

another entity to manage their units while the Management Agreement is in effect.  See id., 

Section 7(k). Soho and Boykin determine the percentage of the Owner’s Share that goes into the 

FFE&M fund, and it is this fund from which Soho and Boykin take the Standard Percentage 

Markup and Hourly Labor Charge.  See id., Section 7(c).



32

Thus, the relationship between Soho, its agent Boykin, and the unit owners is structured 

such that the unit owners have no choice but to entrust their investment and the revenues 

generated therefrom to Soho and Boykin.  Stated differently, the unit owners must repose trust 

and confidence in Soho and Boykin, and if Soho and Boykin are to perform their functions 

within the parties’ relationship, they must correspondingly accept that trust and confidence.  

Plaintiffs claim that Boykin, who has no contractual privity with the unit owners, prepared 

misleading Monthly Statements, concealing from them the Packaging Fee, Standard Percentage 

Markup, and Standard Hourly Rate.  Clearly, any sort of accounting is worthless if it is not 

accurate; the very nature of the exercise implies truth in reporting.  Therefore, if Boykin assumed 

Soho’s duty to provide the Monthly Statements to the unit owners, it is no great leap to conclude 

that Boykin (if not also Soho) had a correlative duty to the unit owners to act with the “utmost 

good faith, fairness, and honesty.” Gossett v. St. Paul Fire and Marine Ins. Co., 427 So. 2d 386, 

387 (Fla. 4th DCA 1983); Fla. Std. Jury Instr. 451.5 n.1 (Contract and Business Cases) 2018 WL 

6696160 (Fla. 2018).  See also Masztal v. City of Miami, 971 So. 2d 803, 809 (Fla. 3rd DCA 

2007) (“An implied fiduciary relationship will lie when there is a degree of dependency on one 

side and an undertaking on the other side to protect and/or benefit the dependent party.”).  A fair 

reading of the Third Amended Complaint suggests that the duty Plaintiffs seek to establish 

includes not only the duty to prepare and furnish accurate Monthly Statements, but also the duty 

not to conceal the Packaging Fee, Standard Percentage Markup, and Standard Hourly Rate.  See 

generally Third Amended Complaint, ¶¶ 42-44.  The Court finds that these common questions 

predominate the breach of fiduciary duty claim.

The subject of Plaintiffs’ conversion claim against Soho and Boykin is money that these 

Defendants deduct from the Owner’s Share and deposit into each unit owner’s FFE&M account.  
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Money can be subject to conversion “so long as it consists of specific money capable of 

identification.”  Belford Trucking Co. v. Zagar, 243 So. 2d 646, 648 (Fla. 4th DCA 1970).  

“Money is capable of identification where it is delivered at one time, by one act and in one mass, 

or where the deposit is special and the identical money is to be kept for the party making the 

deposit, or where wrongful possession of such property is obtained.”  Id.  If money is wrongfully 

retained in an account, or wrongfully removed from an account, an action for conversion may lie.  

Goodwin v. Alexatos, 584 So. 2d 1007, 1011 (Fla. 5th DCA 1991), rev. denied 595 So. 2d 556 

(Fla. 1992).

Plaintiffs allege that the unit owners are the owners of the Owner’s Share, from which the 

FFE&M Fund monies are deducted, and that they are the owners of the FFE&M accounts for 

their individual units.  See Third Amended Complaint, ¶¶ 47-48.  They contend that Soho and 

Boykin have converted monies from the FFE&M Funds by wrongfully charging the Standard 

Percentage Markup and Standard Hourly Rate against them.  Once again, the common, 

predominant, and pervasive question in this count is whether Defendants’ business practices led 

to Plaintiffs being damaged to Defendants’ benefit.  See Sosa, 73 So. 3d at 111.14  Given that 

these charges are based upon uniformly applied percentage markups and uniform labor rates, a 

reasonable methodology for generalized proof readily exists.

None of the parties have devoted much attention to Plaintiffs’ claim for an equitable 

accounting.  A claim for an equitable accounting may arise “‘where the contract demands 

14 While the Court does not reach the merits of the conversion claim (or any other claim) at this 
time, it notes that at least with respect to Soho, Plaintiffs may have to establish that the alleged 
“conversion” is something more than a breach of the Management Agreement.  See Tiara Condo. 
Ass’n, Inc. v. Marsh & McLennan Companies, Inc., 110 So. 3d 399, 408 (Fla. 2013) (Pariente, J., 
concurring) (“[I]n order to bring a valid tort claim, a party still must demonstrate that all of the 
required elements for the cause of action are satisfied, including that the tort is independent of 
any breach of contract claim.”).
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between litigants involve extensive or complicated accounts and it is not clear that the remedy at 

law is as full, adequate and expeditious as it is in equity.’”  Chiron v. Siram Wholesale Tours and 

Travel, Ltd., 519 So. 2d 1102, 1103 (Fla. 3rd DCA 1988). .  The right to an accounting may 

likewise arise from a fiduciary relationship.  See Eye Care International, Inc. v. Underhill, 92 F. 

Supp. 2d 1310, 1316 (M.D. Fla. 2000). 

In the instant case, Plaintiffs assert their accounting claim against all the Defendants, but 

they claim to have a fiduciary relationship only with Soho and Boykin.  Further, while the Court 

recognizes the right of a party to plead in the alternative, every other claim Plaintiffs assert on 

behalf of the putative class belies the notion that this case involves extensive or complicated 

accounts.  The entire theory of Plaintiffs’ case is that liability is susceptible of common proof, 

because if the Packaging Fee, Standard Percentage Markup, Standard Hourly Rate, or Deep 

Cleaning Fee is wrongfully charged under one unit owner’s Management Agreement, then they 

are wrongfully charged under all unit owners’ Management Agreements.  Plaintiffs have argued 

that Defendants’ own business records contain the data necessary to calculate the damages, and 

have further argued that such calculations would not be particularly difficult.15  The Court 

concludes that to the extent an accounting could be necessary, it would be for a discrete number 

of units based upon individualized facts of which the Court is not aware.  As to the accounting 

15 For example, to calculate the Packaging Fees charged regarding any given unit, one would 
need to know the number of single night rentals and multi-night rentals for that unit.  Because the 
Packaging Fee is a fixed amount on the first night and a lower amount on each subsequent night, 
and because the Monthly Statements show the particular nights on which a unit was rented, the 
Packaging Fee attributable to each unit is readily calculable.  See, e.g., PX. 8.  Likewise, Soho or 
Boykin’s maintenance records for each unit should reflect every replaced item and the charge 
therefor, which according to Plaintiffs is 120% of its actual cost.  Similar and relatively 
uncomplicated math can be used to determine the amount of the Standard Hourly Rate which 
was allegedly improperly charged to each unit.  With respect to the Deep Cleaning Fee, the 
Management Agreement either allows Soho and Boykin to charge it or it does not. While the 
amount of the fee is fixed based upon the square footage of a particular unit, the way in which it 
is calculated is irrelevant if the Defendants are not permitted to charge it.  
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claim, the Court finds that common questions do not predominate, and this count does not satisfy 

Rule 1.220(b)(3).

Superiority

“To find superiority, a court must find all other methods of resolving the issues in a case 

to be inferior to a class action.”  Kia Motors America Corp. v. Butler, 985 So. 2d 1133, 1141 

(Fla. 3rd DCA), rev. denied 999 So. 3d 644 (Fla. 2008) (citation and internal quotations omitted).  

The Fifth District observed in Discount Sleep that “[t]he purpose of the superiority requirement 

is to ensure the ‘class action would achieve economies of time, effort, and expense, and promote 

… uniformity of decision as to persons similarly situated, without sacrificing procedural 

fairness.’  Discount Sleep, 245 So. 3d at 856 (quoting Sanneman v. Chrysler Corp., 191 F.R.D. 

441, 455 (E.D. Pa. 2000)). In examining superiority, the trial court should consider “(1) whether 

a class action would provide the class members with the only economically viable remedy; (2) 

whether there is a likelihood that the individual claims are large enough to justify the expense of 

separate litigation; and (3) whether a class action cause of action is manageable.’”  Id. (quoting 

Sosa, 73 So. 3d at 116).

The Court finds that class treatment is superior to all other methods of resolving the 

issues in this case.  To require each unit owner to bring a separate action presenting common 

legal and factual issues would be a tremendous waste of legal and judicial resources.  Separate 

actions would create unnecessary expense on both the unit owners’ side and the Defendants’ side 

of the litigation, because they would be prosecuting or defending as many as 186 lawsuits instead 

of one.  Further, filing separate lawsuits would increase the risk of inconsistent results, depriving 

both the unit owners and the Defendants of the certainty they need and deserve in conducting 

their affairs.  While it is true that the cost of individual lawsuits may be shifted under FDUTPA, 
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the Court does not find that fact sufficient to render class treatment inferior to individual suits.  

This is so because (1) unit owners may not wish to risk liability for Defendants’ attorney’s fees 

given that they may exceed an award of damages, (2) it would neither be fair to the Defendants 

nor efficient to make them incur the expense of defending multiple suits raising the same issues, 

and (3) it would neither be fair to Defendants nor efficient to expose them to the risk of paying 

prevailing party attorney’s fees to multiple plaintiffs in individual suits.  See, e.g., Discount 

Sleep, 245 So. 3d at 856 (where individual damage recovery is modest, and the potential class 

members’ claims are based on the same common course of conduct by the defendant, a class 

action is a more manageable and efficient use of judicial resources than individual claims).

Plaintiffs correctly point out that the members of the putative class are readily 

ascertainable.  Defendants Boykin or Soho have records identifying who has owned the units at 

The Plaza since Soho became the manager.  See PX. 3, at Ans. to Interrogatory No. 12.  Plaintiffs 

have access to such public records as those of the Volusia County Property Appraiser and the 

Volusia County Tax Collector, from which previous owners can be identified.  Boykin’s 

interrogatory answers reflect that it can, at least to a degree, identify which of the challenged fees

[REMAINDER OF THIS PAGE LEFT INTENTIONALLY BLANK]
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have been imposed against a given unit, and in what amounts.  See PX. 4.  For all of these 

reasons, the Court concludes that this case should proceed as a class action.

Accordingly, it is hereby ORDERED AND ADJUDGED as follows:

1. Plaintiffs’ Motion for Class Certification shall be, and the same is hereby 

GRANTED as to all counts of the Third Amended Complaint, with the exception of Plaintiffs’ 

claim for an equitable accounting, as to which it is DENIED.

2. The Court hereby certifies the following class:

All persons who currently own a unit within the Plaza, or any person who 
previously owned a unit within the Plaza at any period of time from September 
2012 to the present, and who has incurred a Packaging Fee, Standard Percentage 
Markup, Hourly Labor Charge, and/or Deep Cleaning Fee.  The class shall not 
include any of the Defendants or any person, firm, trust, corporation or other 
entity related to or affiliated with any of the Defendants; any person or entity in 
bankruptcy; and any unit owner who was not charged one of the aforementioned 
improper charges or deductions. 

3. As soon as practicable, Plaintiffs shall provide notice of the pendency of the class 

to all class members, in accordance with Rule 1.220(d), Florida Rules of Civil Procedure.

4. The law firms of Rogers Towers, P.A., and Baggett Law are appointed as counsel 

for the class.

DONE AND ORDERED in Chambers at Daytona Beach, Volusia County, Florida this 08 

day of February, 2019.

Michael S. Orfinger, Circuit Judge

Copies have been furnished by eService to all persons on the attached Service List:
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James M. Riley, Esq.
Edward McCarthy III, Esq.
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9471 Baymeadows Road, Suite 105
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