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merican consumers are facing a new threat to 
the availability, diversity, and affordability of 
goods. Its name is “Operation Choke Point” 

and it works just like it sounds. Operation Choke Point 
is a program run by the U.S. Department of Justice 
(DOJ) that, without written regulation or legislation, 
encourages banks to discriminate against what the 
government considers unsavory businesses by creating 
burdensome reporting requirements to prove that 
these businesses are in compliance with local, state, 
and federal regulations. Often times the effect of this 
demand for additional regulatory compliance serves 
to cut legitimate businesses and entire industries off 
from the financial system.

The industries targeted by the government in 
Operation Choke Point may not seem important to 
the reader. Some are illegal to begin with, such as 
online gambling and Ponzi schemes. The average 
consumer may be unsympathetic to other industries, 
such as purveyors of racist materials, pornography, 
and drug paraphernalia. Finally, there are a number 
of businesses such as coin dealers, dating services, 
ammunition sellers, payday lenders, and many more 
that sell products which are popular with consumers 
though possibly unpopular with the current 
administration. 

In early March the director of the Consumer Financial 
Protection Bureau (CFPB), Richard Cordray, was 
called before the U.S. House Financial Services 
Oversight and Investigations Subcommittee. The 

subcommittee’s chairman, Congressman Sean Duffy, 
questioned the CFPB director on the implications of 
Operation Choke Point. Congressman Duffy addressed 
the federal government’s use of Operation Choke Point 
and, very usefully, separated the policy objectives from 
the process by which those policy objectives were 
obtained. 

Director Cordray responded to the initial line of 
questioning on Operation Choke Point stating, “I don’t 
think we should be in the business of distinguishing 
between different types of economic activities that are 
legal merely because someone may favor or disfavor one 
or another.” 

Operation Choke Point is controversial both in its 
intended results (POLICY) and the methods used to 
achieve those results (PROCESS).

The impact of the policy of Operation Choke Point on the 
American consumer is to limit consumer choice through 
the operation’s stated goal of degrading the ability for 
legal businesses to maintain banking relationships. 
As a corollary, this reduces affordability to consumers 
by imposing additional legal and compliance costs on 
legitimate businesses.

Congressman Duffy began his questioning on policy by 
conceding that the goals of the CFPB of “stopping fraud, 
deceit, and misrepresentation” are righteous goals that 
public servants should wish to advance. On the process 
of Operation Choke Point, Duffy asked whether Cordray 
believed that those at the Federal Deposit Insurance 
Corporation (FDIC) and DOJ who, without due process, 
worked to terminate the banking abilities of legal 
businesses should retain their jobs. On this point, the 
Director backtracked and said that he wasn’t sure that 
this is what happened with Operation Choke Point.

It is the process behind Operation Choke Point, however, 
that is most detrimental to the American consumer. 
The process of using unelected bureaucrats in the FDIC, 
DOJ, and possibly CFPB to implement policy through 
administrative programs creates a government that is 
less accountable to its citizens and less transparent to 
the public by violating the fundamental principles of 
rule of law and due process. Additionally, it creates an 
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environment where consumers can no longer assume 
that legal products will continue to be available in the 
future.

Congressman Duffy is wholly correct in believing 
that we need not be sympathetic to the industries 
discriminated against by Operation Choke Point in order 
to be concerned with the process of discrimination 
itself. It’s an important point to continue to make. One 
must not embrace the content of all speech in order to 
logically support the protection of free speech in a free 
country, just as one must not support all legal industries 
in order to support the protection of legal industries 
afforded by due process of law.

Timeline of Key Operation Choke Point Activities

March 20, 2013: Federal prosecutor Michael Bresnick 
speech in which he said that that DOJ planned to crack 
down on banks that allowed online scammers to access 
the payments system. 
• Justice Department sent more than 50 subpoenas 

to banks and payment processing firms, according 
to a presentation made by federal prosecutors in 
September. 

 » Banks that received subpoenas have not been 
identified.

 » Some have disclosed their involvement. 
• $220 billion-asset PNC Financial Services Group 

(PNC).
• $343 million-asset National Bank of California. 

August 2013: NYDFS Superintendent Benjamin Lawsky 
instructed 117 banks to develop safeguards aimed at 
preventing unlicensed online lenders from accessing the 
payments system. Lawsky also filed suit against online 
lenders that he said were violating New York’s interest-
rate cap.
• Meanwhile, the FDIC also stepped up its reviews of 

banks’ relationships with online lenders and other 
businesses that might pose heightened risk for banks. 

September 2013: The Online Lenders Alliance launched 
a public-relations campaign pushing back against the 
stepped-up scrutiny from federal and state authorities. 
Although the probe was focused on lenders that do not 
comply with the laws of the states where their borrowers 
reside, Lisa McGreevy, the group’s executive director, 
argued that fully licensed lenders were also being 
harmed by the government crackdown. “It’s an across-
the-board attack,” McGreevy said.
• Justice Official said: “The system is working, and as 

a result, banks are cutting off processors, processors 
are cutting off scammers, and scammers are starting 
to get desperate for a way to access consumers’ bank 
accounts.” 

Autumn 2013: DOJ pressured banks that had received 
subpoenas to settle with the government. The strategy 

was to reach a settlement with one of the banks that could 
then be used as a template in talks with other banks, 
according to sources.  

January 2014: DOJ filed first proposed settlement as part 
of Operation Choke Point. 
• Deal called for the $809 million-asset Four Oaks Bank in 

North Carolina to pay a $1.2 million fine and to accept 
tight restrictions on its ability to do business with 
Internet consumer lenders. 

January 2014: Rep. Darrell Issa wrote to Attorney General 
Eric Holder in January, requesting a slew of documents 
and suggesting that the probe was a veiled effort to 
eliminate even legal online lending. Around the same 
time, an anonymous online campaign, “Stop the Choke,” 
sought to persuade conservative lawmakers to attack the 
DOJ’s investigation.  

February 2014: Rep. Elijah Cummings of Maryland, the 
top Democrat on the House Oversight Committee, and 12 
other congressional Democrats wrote to Holder urging the 
DOJ not to cave in the face of Republican opposition.

April 7, 2014: FDIC’s Acting General Counsel, Richard 
J. Osterman, testified at a House Financial Services 
Committee hearing on federal financial regulatory policy. 
Over the course of the hearing, Mr. Osterman repeatedly 
disclaimed any substantive involvement by the FDIC with 
Operation Choke Point.

April 17, 2014: American Banker reported that Fifth Third 
Bank and Capital One have terminated their accounts with 
all payday lenders. 

July 15, 2014: At a hearing before the Subcommittee on 
Oversight and Investigations of the House Financial 
Services Committee, Mr. Osterman revised his earlier 
testimony to concede that FDIC staff closely cooperated in 
the execution of Operation Choke Point. 

January 28, 2015: FDIC sent letter that has been reported 
in many media outlets as one that “effectively ends 
Operation Choke Point.” In fact, it is only the FDIC 
that has backtracked on the program, and DOJ has not 
signaled any intent to slow down its enforcement. 

March 19, 2015: Sen. Mike Crapo proposed a budget 
amendment that would strip the DOJ’s Operation Choke 
Point program of its funding. 

March 23, 2015: Crapo’s amendment was adopted by the 
Senate Budget Committee. 

March 24, 2015: FDIC representatives testified about 
Operation Choke Point in House Financial Services 
Oversight and Investigations Subcommittee hearing led by 
Rep. Duffy.


