
FOR: THE BOARD  

FROM: BRUCE WOOD  

DATE: JUNE 5, 2007  

SUBJECT: REVISIONS TO GOVERNING DOCUMENTS  

Attached are the articles of incorporation, by-laws, and declaration of covenants, as proposed to 

be amended, pending clearance from counsel. At the January meeting, I appointed a task force to 

review our governing documents, which had never been amended, to evaluate whether they 

needed to be updated, in view of their age and the community’s experience. In addition to 

myself, participating on this task force were Loren Sciurba and former Presidents Paul Edgell 

and Tim Foster.  

The task force met four times. Paul was most helpful in translating our decisions into edited 

documents. Several of the recommended changes are substantive but many are technical changes 

reflecting the community’s transition many years ago from one in which the developer held an 

interest to one that is independently governed. Those changes that are substantive would (1) 

facilitate the Board’s deliberations by eliminating the need for super-majority votes in several 

instances; (2) alter the relationship between the Covenants Committee and the Board, by 

enhancing the Board’s authority over the Covenants Committee, commensurate with its overall 

obligation to the Community; and (3) broaden the rights of homeowners to appeal Covenants 

disputes to the Board. The only changes to the Articles of Incorporation are non-substantive.  

We believe these changes collectively would modernize our governing authorities, rebalance 

constructively the relationship between the Board and Covenants Committee, and improve the 

ability of residents to obtain review of decisions heretofore not appealable.  

Following are specific substantive changes recommended:  

(1) Eliminate requirement for 2/3 Board vote, in favor of a simple majority vote in conducting its 

business:  

a. Changing the date of the annual meeting (By-laws, Article IV; sec. 1);  

b. Reversing a decision of the Covenants Committee (Declaration; Article III; sec. 4(d);  

c. Adoption of general rules concerning “use and enjoyment of the properties” (Article VII; 

preamble);  

d. Adoption of resolution to ensure proper maintenance of property (Declaration; Article 

VII; sec. 4(b); and  

e. Adoption of general rules for a variety of purposes pertaining to “use and enjoyment” 

(Declaration; Article VII; sec. 13).  

Justification: Super-majorities are a vestige of a time when the developer still had control over 

the community; they were a means through which the developer sought to limit the role of new 

residents in governance of the community. Perhaps logical then, they make little sense now. 



There is no inherent reason for requiring a two-thirds vote in these operational or enforcement 

circumstances.  

(2) Enhance authority of the Board relative to the Covenants Committee, reposing in the Board 

clearer authority as the final arbiter of disputes arising out of the Declaration:  

a. Empowering the Board to designate the Chairman of the Covenants Committee, as well 

as any other officers of the Committee, and aligning the duration of such designation with 

that of Board officers (one year) (By-laws; Article IX; sec. 4); and  

b. Bringing the Covenants Committee under the direct supervision of the Board (By-laws; 

Article IX; sec. 5; and Declaration; Article III; sec. 4(b).  

Justification: The Covenants Committee is currently the only committee expressly provided 

under the governing authorities and was envisioned by the drafters as operating to a considerable 

extent independently of the Board. The only formal authority the Board currently has is 

appointing members of the Covenants Committee and in hearing appeals from Covenants 

Committee decisions. The Board does not have the authority to designate the Chairman of the 

Covenants Committee, nor can it formally involve itself in administrative matters concerning the 

Covenants Committee, although it is the Board that ultimately is held responsible – and is 

perceived by residents as responsible – for the operations and decisions of the Covenants 

Committee. Of course, the Board can work constructively and informally with the Covenants 

Committee – and does so – but the current governing structure leaves the Board with, at most, 

indirect authority over a Covenants Committee, essentially limited to not re-appointing its 

members to new terms of office, and meanwhile limiting its potential to effectively supervise its 

activities.  

(3) Broadening the rights of homeowners to bring disputes to the Board, by permitting any 

homeowner, not just a petitioning homeowner, adversely affected by a decision of the Covenants 

Committee to appeal such decision to the Board:  

Article 3; sec. 4(d)  

Justification: Under the current scheme, only a homeowner petitioning the Covenants Committee 

can appeal a Committee determination to the Board. No other homeowner has the standing to do 

so, even adjacent owners to whom the petitioner was required to give notice of the proposed 

change. The effect is, in matters raising significant policy questions on which the Board should 

have the opportunity to ensure proper enforcement of the Declaration, it may be precluded in 

doing so by a Covenants Committee decision granting the petition. The only way under current 

rules to ensure a Board review is for the Covenants Committee to deny a petition, even one in 

which it believes may have merit, just to ensure Board review.  

The amendment would effectively broaden appeal rights to any resident, whether the resident 

lived next door, across the street or on the other side of the community. The task force 

considered options providing more circumscribed review – limiting appeal to adjacent owners or 

owners across the street – but decided that the interest in ensuring proper application of the 

Declaration was broader than merely adjacent residents, and making case-by-case determinations 



of precisely who could bring an appeal otherwise would raise potentially new disputes. 

Therefore, the task force decided to follow the approach of our adjacent community, Overlook, 

by granting appeal rights in a dispute to any resident. Although there is a downside risk of a 

greater number of appeals, even frivolous appeals, the task force believes this risk is more than 

offset by the potential benefit to the community from empowering residents to participate in 

Covenants matters and ensuring the Board has the authority commensurate with its overall 

responsibility to enforce the Declaration and decide policy.  

(4) Miscellaneous Changes:  

a. Requiring the reporting of numerical election results, incorporating into the by-laws the 

essence of the Board’s resolution of November 2005 requiring same. (By-laws; Article 

VI; sec. 4); and  

b. Specifying the nature of signs deemed to be “marketing” signs permitted as those 

associated with real estate marketing. (Declaration; Article VII; sec. 11).  

Justification: Until the Board adopted a resolution following the 2005 Board election, there was 

no consistent practice in reporting numerical election results; in fact, that practice was resisted. 

Winners and losers were informed they either won or lost. The resolution, adopted unanimously, 

requires all numerical tallies to be reported. This requirement would be engrafted into the 

Declaration.  

The second amendment clarifies and limits the nature of marketing signs expressly permitted. 

The Board still has the authority to regulate for other signs.  

Ratification Process:  

The By-laws can be amended at a regular or special meeting of the membership by a vote of a 

majority of a quorum of members present or by proxy. (By-laws; Article XIV; sec. 1). The 

Declaration requires that any amendments be submitted to the membership of the community 

which must assent by a 2/3 vote “of the members.” Apparently, this is an absolute 2/3, unlike the 

By-laws which can be amended by a simple majority of those voting, in person or by proxy. The 

Articles of Incorporation require approval of “more than” 2/3 vote “present or represented by 

proxy at the annual meeting or special meeting called for such purpose.” (Article IX). The 

Articles of Incorporation give the Board discretion, where a vote of the membership is required, 

whether to decide the question by ballot vote by mail or at a polling place, unless required 

otherwise by law. (Article IV).  

The task force recommends the Board adopt these amendments to the governing documents, 

once Board counsel has reviewed and approved them. Furthermore, the task force recommends 

they be submitted to the membership for ratification, in conjunction with balloting for election of 

Board members, with votes tallied at the Annual meeting. Approval of by-law changes will 

require a simple majority of those present and voting, but approval of amendments to the 

Declaration and Articles will require affirmative votes of 99 and 100 owners, respectively. 

Notice must be given no less than 30 days and not more than 50 days in advance of the Annual 

meeting (by-laws; Article V).  



Assuming Board counsel reviews and approves these changes in time, the task force 

recommends the Board adopt them at its July meeting and thereby afford sufficient time for 

notice to the community.  

# # #  

Note: Tim Foster resigned from the task force May 7, so he takes no formal part in the task 

force’s final recommendations. However, we sincerely appreciate his participation and his 

thoughtful insights, and wish to recognize them accordingly.  

 


